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JUDGES  OP  THE  SUPREME  COURT, 

DURING  THE  TIME  EMBRACED  BY  THIS  VOLUME. 


Honorable  FRANCOIS  XAVIER  MARTIN. 
PIERRE  ADOLPHE  ROST. 
GEORGE  EUSTIS. 
GEORGE  STRAWBRIDGE. 
ALONZO  MORPHY. 
HENRY  A.   BULLARD. 
EDWARD  SIMON. 

Judges  EusTis  and  Host,  resigned  their  commissions  on  the  last 
of  May  and  June,  1839. 

On  the  31st  August,  1839,  Georoe  Strawbridoe  and  Alonzo 
MoRFHY,  Esds.,  were  appointed  and  commissioned  by  the  Governor 
to  fill  the  vacant  seats.  After  his  return  from  the  Western  District, 
Judge  Strawbridge  resigned  his  commission;  and  on  the  return  of 
Judge  Eustis  from  France,  the  beginning  of  December  following, 
a  new  commission  was  sent  to  him  by  the  Governor,  which  he 
declined  accepting. 

During  the  session  of  the  Legislature  in  the  Winter  of  1840, 
the  Governor  nominated  to  the  Senate,  Messrs.  BuUard,  Morphy, 
Simon  and  Grarland,  to  fill  the  existing  vacancies,  and  to  increase 
the  Supreme  Bench  to  the  number  five,  authorized  and  required  by 
law.     The  nominations  were  all  confirmed  by  the  Senate. 

The  Supreme  Court  is  now  composed  of  the  following  members: 

Honorable  FRANgOIS  X  MARTIN. 
HENRY  A.  BULLARD. 
ALONZO  MORPHY. 
EDWARD  SIMON. 
RICE   GARLAND.* 


*Iloo.  RiciB  Garland  bad  uot  taken  hiit  teat  when  tbis  vulume  went  Ui  prvM. 
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Emerson's  heirs  ts.  hall.* 


llff  BEEOm   FEOM   THE   BUPEBMB   COUET   OF  THE   EA8TEEN   DI8TEICT   OF 
I«0U18IANA,  TO  THE  SUPEEMB   OOUET   OF  THE   UNITED   flTATEB. 


Eastbee   Dist. 
Jtfay,  1839. 


EMBEflOE'ft 
HBIE8 

In  the  MiBiire  End  prowcution  of  a  TeBsel  for  the  violation  of  law  by  hau. 

the  collector,  larreyor  and  naval  officer,  in  a  case  where  no  law  pro-  I  m     i| 


▼ided  for  their  remoneration,  they  rendered  meritorious  services,  bat 
these  acts  impose  no  obligation  on  the  government,  either  in  law  or 
equity,  to  compensate  them  for  these  services,  which  could  not  have  been 
set  up  as  a  legal  or  equitable  ofiset  to  any  demand  of  the  government 
ygainat  them ;  although,  imder  the  rules  of  law,  any  specific  demand 
imposing  even  an  equitable  obligation,  might  be  so  pleaded. 

Servioes  rendered  under  the  requirements  of  a  contract,  or  of  law,  for 
which  a  compensation  is  fixed,  constitute  a  legal  demand,  while  those 
rendered  under  an  authority  which  is  casual,  or  in  some  degree  discre- 
tiooEiy,  may  constitute  an  equitable  claim. 


I  47  IBM 


'  Ai  this  eaie  was  taken  by  writ  of  error  to  the  Sapreme  Court  of  the  United 
States,  and  the  jadgment  of  this  court  reversed,  it  has  been  deemed  proper  to 
paUiih  a  report  of  the  decisioa  in  these  volumes. 

I  VOL.   XIV. 


2  CASES  IN  THE  SUPREME  COURT 

Eabtsbn  Dist.  ^  claim  against  a  foreign  government  for  spoliations  is  founded  on  the  law 
May,  1839.  of  nations,  and  the  obligation  is  perfect  on  the  offending  goyemmentt 

Sbmriwok^  which  will  bo  enforced  by  the  government  of  the  injured  citizen. 

BEIHS 

^'  A  claitn  having  no  foundation  in  law,  l^ut  depending  entirely  on  the  gene- 

rosity  of  the  government,  constitutes  no  basis  for  the  action  of  any  legal 
principle.  It  cannot  be  assigned.  It  does  not  go  to  the  administrator  as 
assets,  and  it  does  not  descend  to  the  heir.  Bat  if  the  government,  from 
motives  of  public  policy,  or  any  other  consideration,  thinks  proper  to 
make  a  grant  of  money  to  the  heirs  of  a  claimant  they  receive  it  ai  a  gi/U 
or  pure  donation. 

This  case  was  taken  by  writ  of  error  to  the  Supreme 
Court  of  the  United  Slates,  from  the  judgment  pronounced 
by  this  court,  at  the  March  term,  1837.  See  11  Louiriana 
Reports^  1.     IS  Peters^  Reports,  409. 

The  question  presented  to  the  Supreme  Court  of  the 
United  States,  was,  whether  this  court  gave  a  proper  con- 
struction to  an  act  of  congress,  directing  certain  moneys 
arising  from  the  forfeiture  of  a  vessel  and  her  cargo,  prose- 
cuted by  B.  Chew,  collector,  William  Emerson,  surveyor, 
and  E.  Loirain,  naval  officer  of  the  port  of  New-Orleans,  to 
be  paid  said  Chew  and  the  legal  representatives  of  William 
Emerson  and  E.  Lorrain,  both  deceased,  respectively  ?  This 
court  decided,  that  this  fund  became  assets  in  the  hands  of 
the  administrator  or  legal  representative  of  Emerson,  and 
liable  for  his  debts.  His  heirs  claimed  it  as  given  to 
them  exclusively  by  the  bounty  of  the  government;  and 
to  reverse  the  judgment  of  this  court,  they  prosecuted  a  writ 
of  error  to  the  Supreme  Court  of  the  United  States. 

CoxCy  for  the  plaintiff  in  error,  contended,  that  the  moneys 
derived  by  the  children  of  William  Emerson,  under  the  act 
of  congress,  were  not  assets  liable  to  the  payment  of  the 
debts  of  their  father.  They  were  a  gratuity  from  the  govern- 
ment of  the  United  States,  and  made  no  part  of  personal 
assets,  to  which  the  administrator  of  the  estate  was  entitled. 
They  were  not  a  debt  due  by  the  United  States  to  Emerson. 
The  whole  proceeds  of  the  vessel  called  the  Joeepha 
Secunda,  had,  by  a  decree  of  the  Supreme  Court  of  the 
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Uoited  Stateff,  been  held  to  be  the  property  of  the  United  fUsTKBir  Dm. 
Slates.     The  act  of  congress  gave  a  portion  of  those  pro-     -^^y*  i8S9. 
ceeds  to  the  officers  of  the  customs ;  but  this  was  a  gift  and      bmersoh'b 
Dot  the  admission  of  a  claim.  ■"*« 


V9» 


Mr.  Justice  Jtl^Lean,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  Slate 
of  Louisiana^  under  the  25th  section  of  the  judiciary  act. 

The  defendant  here,  as  plaintiff  in  the  Court  of  Probates 
al  New-Orleans,  recovered  a  judgment  in  1830,  against  tbe 
estateofWm.  Emerson,  for  seventeen  hundred  and  eighty, 
eight  dollars,  sixty-two  cents ;  and  the  question  in  the  case 
is^  whether  the  heirs  of  Emerson  shall  be  held  responsible 
for  tbe  payment  of  this  judgment,  under  the  following 
circumstances. 

In  April,  1818,  Emerson,  being  surveyor  of  the  port  of 
New-Orleans,  with  B.  Chew,  the  collector,  and  E.  Lorrain, 
the  naval  officer,  seized  tbe  brig  Josepha  Secunda,  for  a 
violation  of  the  laws,  which  prohibit  the  importation  of 
slaves,  and  instituted  proceedings  against  her,  which  resulted 
in  the  condemnation  of  the  vessel  and  slaves.  This  judg- 
ment, being  pronounced  by  the  District  Court  of  the  United 
States  for  Louisiana,  was  affirmed  on  an  appeal  to  the 
Supreme  Court  of  the  United  States. 

On  the  cause  being  remanded  to  the  District  Court,  the 
negroes,  having  been  sold  as  well  as  the  vessel,  a  question 
was  raised  by  several  claimants,  as  to  the  distribution  of  the 
proceeds  of  the  sale ;  and  the  District  Court  dismissing  the 
claims  of  others,  allowed  those  of  the  collector,  tbe  surveyor 
and  naval  officer.  From  this  decree  there  was  an  appeal  to 
this  court:  and  as  appears  from  10  Wheatoriy  331,  this  court 
decided,  that  the  proceeds,  under  the  laws  of  the  United 
States,  should  not  be  paid  to  the  custom-house  officers  who 
made  the  seizure,  but  that  they  vested  in  the  United  States. 
The  decree  of  the  District  Court  making  the  allowance,  was, 
therefore,  reversed,  and  that  part  of  it  x^hich  dismissed  the 
petition  of  other  claimants,  was  affirmed. 
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Easterk  Dmt.      In  1828,  EmersoD  died,  leaving  heirs.    On  the  Sd  March, 
May,  1830.     1831,  an  act,  entitled   ^^anactfor  the  relief  of  Beverley 
xxxiuoir'b"^  Chew,  the  heirs  of  William  Emerson,  deceased,  and  the  heirs 
BBiBs        of  E.  Lorrain,  deceased,"  was  passed  by  Congress. 
BALL.  The  preamble  of  this  act  states,  *^  Whereas  the  brig  Jose- 

pha  Secunda,  was  condemned  in  the  name  of  the  United 
Stales,  in  the  District  Court  of  the  United  States,  for  the 
Louisiana  District,  in  the  year  1818,  on  the  seizure  and  pro- 
secution, and  at  the  sole  expense  of  Beverley  Chew,  collector 
of  the  District  of  Mississippi,  William  Emerson,  deceased, 
surveyor,  and  Edwin  Lorrain,  deceased,  naval  officer  of  the 
port  of  New-Orleans,  for  an  infraction  of  the  slave  laws :  and 
whereas,  the  one-half  of  the  proceeds  of  said  brig  and  her 
cargo,  are  now  deposited,  subject  to  the  order  of  the  said 
court,  which  half  would  have  been  payable  to  the  said 
Beverley  Chew,  William  Emerson,  and  Edwin  Lorrain,  but 
for  an  omission  in  the  laws  heretofore  passed  on  that  subject: 
Therefore,  Be  it  enacted^  &c..  That  the  District  Court  of  the 
United  States  be  authorized  and  directed  to  order  the  pro- 
ceeds of  the  said  seizure  now  deposited,  subject  to  the  order 
of  said  court,  to  be  paid  over  to  the  said  Beverley  Chew,  and 
the  kgal  representatives  of  the  said  William  Emerson  and 
Edwin  Lorrain,  respectively." 

The  question,  whether  the  sum  of  money  received  by  the 
heirs  of  Emerson  under  this  law,  was  assets  in  their  hands, 
and  liable  to  his  debts,  was  first  raised  in  the  Court  of  Pro- 
bates, which  decided  that  it  was  so  liable;  and  this  judg- 
ment was,  on  an  appeal  to  the  Supreme  Court  of  the  state, 
affirmed. 
In  the  seiznre      Iq  the  seizure  and  prosecution  of  the  vessel,  for  a  violation 
of  a  vessel  for  of  the  law,  Emerson,  with  those  who  co-operated  with  him, 
law/by  the  "col-  rendered  a  meritorious  service  to  the.  public.     But  he  acted 
lector,  "urveyor  yoder  no  law,  nor  by  virtue  of  any  authority.     And  his  acts 

and  naval  officer,  .  ui-      .-  -^u      •     i  •  . 

in  a  ease  where  imposcd  no  obligation.  Cither  in  law  or  equity  on  the  govern- 
for  theiTpsinu-  ment,  to  Compensate  him  for  his  services.     Had  he  been  pro- 

"^ered  meri-  ^^"^^^  ®^  *  ^^^^  ^^^  ^^  ^^^  government,  he  could  not  have 
torious  services,  set  Up  these  scrvices  either  as  an  equitable  or  legal  of&et« 
impose  ^no  obii!  And  this  he  might  do  under  the  rules  of  law,  of  any  specific 
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demaad  he  might  have  oq  the  government,  which  imposed  Eavtbrv  Dot. 
on  it  even  an  equitable  obligation.  Mxy,  1899. 

It  is  trae,  the  payment  of  a  debt  cannot  be  enfoi:ced  against     embhsok'* 
the  government  by  suit ;  but  claims  against  it  are  not  the        >"^^ 
less  legal  or  equitable  on  that  account.    Services  rendered        haxx. 
under  the  legal  requirements  of  law,  or  of  contract,  for  which  *^y^nj°"*  ^^ 
a  compensation  is  fixed,  constitute  a  legal  demand.    Ser*  either  in  law  or 
vices  rendered  under  an  authority  which  is  casual,  or  in  some  Pnsate  ^  S?em 
degree  discretionary,  may  constitute  an  equitable  claim.  An  ces,  wSdiomSd 
individual,  by  timely  efforts,  may  save  from  destruction  by  not  have   been 
fire  or  otherwise,  a  large  amount  of  public  property.    This  or  ^habie^ 
would  be  a  highly  meritorious  act ;  but  would  it  constitute  a  mwid  of^egol 
claim  on  the  government  for  compensation  7  yemment      a- 

From  motives  of  public  policy  the  government  might  {g^'u^'"''.^'^ 
bestow  a  suitable  reward  on  the  individual  in  such  a  case ;  ^^  m!^ific^l! 
but  this  would  be  a  gratuity  on  its  part.     And  if  this  reward  ™*n^  imposing 

"^  even  an  equita* 

were  given  to  the  heirs  of  such  an  individual,  could  it  be  bie  obligation, 
reached  by  his  creditors  ?  Numerous  pensions  have  been  ^Uded.  *° 
riven  by  law  to  heirs,  for  the  military  services  of  their  anoes-  ,  Services  ren- 

o  ^  .11  <iered  under  the 

tors ;  and  are  these  pensions  liable  to  the  debts  of  the  ances*  reqairements  of 
tors?  Under  all  the  provisions  of  this  kind,  has  it  ever  been  faWoi^hieh^a 
supposed  that  the  pension,  though  given  to  the  legal  repre-  fii™j^^'*JStute 
sentatives  of  the  deceased,  and  on  the  ground  of  military  ser-  a  legal  demand, 
vices,  should  be  paid  to  his  administrators  ?  No  individual  dered  under^an 
can  be  made  a  debtor  against  his  will.  Voluntary  benefits  *°^^^  ^wwi 
may  be  conferred  on  him  which  may  excite  his  gratitude,  some  degree  di»- 
and  which  in  the  exercise  of  his  generosity,  he  may  suitably  ^^tut7'  °tn 
reward.    But  this  depends  on  his  own  volition.  *^^*^"*  ***""*• 

It  would  constitute  a  singular  item  under  the  law  of  assets, 
to  raise  a  charge  against  an  individual,  for  a  benefit  confer- 
red on  him  by  some  voluntary  act  of  kindness.  To  find  an 
obligation  in  such  a  case,  we  must  look  into  those  writers  on 
ethics,  who  speak  of  imperfect  obligations  which  cannot  be 
enforced.  The  rule  is  the  same,  whether  the  voluntary 
benefit  be  conferred  on  an  individual  or  on  the  government. 

Had  Emerson  become  insolvent  and  made  an  assignment, 
would  this  claim,  if  it  may  be  called  a  claim,  have  passed  to 
his  assignees?    We  think  clearly  it  would  not.     Under  such 


6  CASES  IN  THE  SUPREME  COURT 

EisTSRH  DfsT.  an  assignment  what  could  have  passed  )    The  claim  is  a 
■^%>  '839.     nonentity.    Neither  in  law  nor  in  equity  has  it  any  exist* 
KMSHMH's      ence.     A  benefit  was  voluntarily  conferred  on  the  govern- 
"!^^"        ment ;  but  this  was  not  done  at  the  request  of  any  officer  of 
HALL.         the  government,  or  under  the  sanction  of  any  law  or  autho- 
rity, express  or  implied.    And  under  such  circumstances  can 
a  claim  be  raised  against  the  government,  which  will  pass 

AcUim     '  A^y  ^  '^^^'  assignment,  or  go  into  the  hands  of  an  adminis* 
a  foreigQ   |o-  trator  as  assets  1 

aviations  u  '^  ^^  ^^is  form,  debts  could  be  originated  against  the 
kw^lTf*  MtiomT  K^vernment,  or  an  individual,  there  would  be  no  security 
and  the  obiiga-  against  such  demands.  One  party  without  the  consent  of  the 
Yheoffe^ine^  Other,  makes  the  contract,  and  assigns  it  to  his  creditors ;  for 
^fc«  cnforoS  if  there  be  even  an  equitable  claim,  it  arises  out  of  a  contract 
by  the  govern-  exprcss  or  implied.     A  claim  against  a  foreign  government 

ment  of  the  in-  -   '^        i-   .-  -  *      r  *u-       u  *  mu     j  i-    • 

jored  citizen,     for  spoliations,  13  not  of  this  character.     The  demand  is  m 

such  case  founded  upon  the  law  of  nations,  and  the  obiiga* 
tion  is  perfect  on  the  offending  government.  It  is  true  remu- 
neration cannot  be  recovered  against  the  government  by 
action  at  law ;  but  if  justice  be  not  done,  the  government  of 
the  injured  citizen,  in  the  exercise  of  its  discretion,  will  pro- 
tect and  enforce  his  rights. 

In  the  case  of  Coniegys  et  oZ.  vs.  Vassey  1  Peterf  Reports^ 
193,  this  court  held,  that  the  assignees  of  a  bankrupt,  are 
entitled  to  the  share  of  the  indemnity  for  unjust  spoliation, 
provided  for  under  the  treaty  of  1819,  with  Spain.  But  that 
case  is  not  analogous  to  the  one  under  consideration.  By  the 
law  of  nations,  Spain  was  bound  to  indemnify  the  owners  of 
ing  no  Ibundl-  foreign  vessels  which  had  been  illegally  captured  and  con- 
tion  in  lavf  but  demued  under  her  authority. 

tireiy  on  ttie  ge-  A  claim  having  no  foundation  in  law,  but  depending 
g^eniment, '  *  entirely  on  the  generosity  of  the  government,  constitutes  no 
conititutes     no  ^asis  for  the  action  of  any  legal  principle.     It  cannot  be 

basis  for  the  ao-  j        ^       r  r 

tion  of  anjiegai  assigned.  It  docs  not  go  to  the  administrator  as  assets.  It 
ounot^beassign-  does  not  descend  to  the  heir.  And  if  the  government  from 
*^*to^the°adm?-  ^^^^'^es  of  public  poUcy,  or  any  other  consideration,  shall 
niatrator  as  as-  think  proper,  Under  such  circumstances,  to  make  a  grant  of 

sets,  and  it  does  .       ■       ■     •         /•  .  ■         i    •  .    .  i  •  ^ 

not  descend  to  moucy  to  the  heirs  of  the  claimant,  they  receive  it  as  a  gift» 
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or  pure  donation.     A  donation,  it  is  true,  made  in  reference  Bistebn  Dibt. 
to  some  meritorious  act  of  their  ancestor,  but  which  did  not     •^^y*  **39. 
constitute  a  matter  of  right  against  the  government.  smith  axd 

In  the  present  case,  the  government  might  have  directed       ^™" 
the  money  to  be  paid  to  the  creditors  of  Emerson,  or  to  any  m*caubtal. 
part  of  his  heirs.     Being  the  donor,  it  could,  in  the  exercise  jf^thT'^T^ 
of  its  discretion,  make  such  distribution  or  application  of  its  ™^"*»  ^"*™?i?" 

,  .  ,  tiTes   of  publie 

bounty  as  circumstances  might  require ;  and  it  has,  under  policy,  or  aoj 
the  title  of  an  act  "for  the  relief  of  the  heirs  of  Emerson,''  tTooTtwSlfpJSl 
directed  in  the  body  of  the  act,  the  money  to  be  paid  to  his  v^  ***  "»^*  • 

.  grant  of  money 

legal  representcUives.    That  the  heirs  were  intended  by  this  to  the  hein  of  a 
designation  is  clear,  and  we  think  the  payment,  which  has  reoelre' u  as^ 
been  made  to  them  under  this  act,  has  been  rightfully  made,  K'^t  or  pare  do- 
and  that  the  fund  cannot  be  considered  as  assets  in  their 
hands  for  the  payment  of  debts. 

As  the  decision  of  the  Supreme  Court  of  Louisiana  is  not 
in  accordance  with  this  view,  the  judgment  of  that  court  is 
reversed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Louisiana, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  Supreme  Court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  with  costs ;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  Supreme  Court,  that  further 
proceedings  may  be-had  thereon,  in  conformity  to  the  opinion 
of  this  court. 


SMITH    &    WRIGHT  V8.   m'cALL,   ET.    AL. 

APPEAL   FROM   THB   COURT  OF  THE    FIRST  JUDICIAL  DISTRICT,   JUDGE 

BUCHANAN   PRESIPINO. 

Where  cotton  is  shipped  to  factors  with  instructions  to  lay  out  the  proceeds 
in  groceries,  and  if  the  purchases  should  exceed  the  amount,  other  cotton 
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Eabtebw  Di8T.      ^'1'  ^  remitted  by  the  first  boat ;  tfaey  cannot  hold  the  cotton  in  their 
M(^f  1839.  possewion  subject  to  any  balance  on  inch  purchaees,  against  attaching 

=s=aa3=a^BBs      creditors  of  the  owner. 

SMITH  Aim 

wMGirr  rpi^.^  j^  ^^  action  on  a  bill  of  exchange  for  one  thousand 

M«feALL  BT 11.  two  hundred  and  thirty-four  dollars,  drawn  by  C.  D.  iPCall 
&  Co.,  of  Montgomery  in  Alabama,  to  the  order  of  the  plain- 
tifls,  on  B.  Boyken,  of  Mobile,  and  was  protested  for  non- 
acceptance. 

The  plaintiffs  attached  nineteen  bales  of  cotton  as  the 
property  of  the  defendants,  in  the  hands  of  Walker,  Knight 
&  Co.,  who  bonded  it,  and  filed  their  petition  of  intervention, 
claiming  to  have  a  privilege  on  the  cotton  over  the  attaching 
creditors,  for  advances  (two  thousand  two  hundred  and  fifty 
dollars,)  made  to  Wm.  H.  M'Call,  one  of  the  defendants, 
*^on  the  faith  and  credit  of  cotton  shipped  by  him  to  them, 
and  more  particularly  on  the  nineteen  bales,  which  were 
shipped  to  their  house  in  Mobile,  and  by  it  the  cotton  was 
shipped  to  the  interveners  in  New-Orleans. "  They  allege 
that  at  the  time  the  attachment  was  levied,  the  cotton  was 
in  their  possession,  and  the  bill  of  lading  received  for  it 
They  pray  that  the  attachment  be  dissolved  and  the  cotton 
restored  to  them,  with  five  hundred  dollars  in  damages. 

The  plaintiffs  resisted  the  demand  of  the  intervenors  on 
several  grounds,  and  denied  all  their  allegations. 

The  evidence  showed  that  the  cotton  in  question  was  sent 
by  Wm.  H.  M'Call  to  Mobile,  and  shipped  from  thence  to 
the  intervenors  in  New-Orleans,  accompanied  by  a  letter, 
directing  the  proceeds  of  the  cotton  to  be  laid  out  in  groce- 
ries, and  sent  to  him  at  Montgomery,  in  Alabama,  and  if 
purchases  exceeded  the  price  of  the  cotton,  he  was  to  send 
other  cotton  by  the  first  boat  to  meet  the  balance.  This 
letter  was  dated  the  25th  November,  1837,  and  the  bill  of 
exchange  sued  on  was  drawn  the  11th  December,  following. 

The  evidence  also  showed  that  Wm.  H.  M'Call  was  a 
partner  of  the  firm  of  C.  D.  M'Call  &  Co.,  who  drew  the  bill. 

The  plaintiffs  had  judgment  for  the  amount  of  their 
demand,  and  that  the  cotton  attached,  or  its  proceeds,  be 
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applied  in  payment,  and  dismissing  the  petition  of  interven-  Babtbrn  Dist. 
tion.     The  intervenors  appealed.  Jifay,  i83&. 

sjcrra  AHD 

JUtbott  and  Locketty  for  the  plaintiffs,  urged  the  affirmance       v"»bv 
of  the  judgment ;  as  the  intervenors  had  entirely  failed  in   x<call  n  al. 
proving  their  alleged  advances,  and  showed  no  privileged  or 
prior  claim  whatever  to  the  cotton  attached. 

Elmore  and  King,  for  the  appellants,  insisted  that  the 
judgment  below  is  erroneous,  being  contrary  to  law  and  the 
evidence,  and  should  be  reversed. 

EusHSf  J.y  delivered  the  opinion  of  the  court. 

On  the  22d  of  December,  1837,  the  plaintiffs  attached 
nineteen  bales  of  cotton,  as  the  property  of  one  of  the  defend- 
ants; they  were  delivered  to  tbe  intervening  parties  on  bond. 
On  the  3d  of  January,  they  filed  their  petition  of  intervention, 
in  which  they  allege,   that  William  H.  M*Call,  one  of  the 
defendants,  is  indebted  to  them  in  the  sum  of  two  thousand 
two  hundred  and  fifty  dollars,  for  advances  made  by  them  on 
cotton  shipped  by  him,  particularly  upon  the  shipment  of 
nineteen  bales,  made  by  the  said  M'Call,  to  the  house  of  B. 
D.   and  J.  B.  Walker  &  Co.,   of   Mobile,  and  by  them 
shipped  to  the  house  of  Walker,  Knight  &  Co.,  of  this  city : 
both  houses  being  composed  of  the  same  persons,  the  inter- 
vening parties  in  this  suit ;  that  they  have  a  privilege  on  the 
cotton  for  their  advances ;  that  it  was  unlawfully  attached  in     yf^^^^  ^jo^j^n 
this  suit,  as  previous  to  the  attachment  the  bill  of  lading  had  is   shipped    to 
been  received  by  them,  and  the  cotton  was  in  their  posses-  stnictions'to  iav 
sion.     They  deny  that  the  cotton  ever  was  the  property  of  ?^'  ^**  ^S^um^ 
C.  D.  M^Call  &  Co. :  they  pray  that  the  cotton  be  delivered  and     if    they 
to  them,  and  bteld  subject  to  their  privilege,  and  for  damages  the       unount, 
against  the  attaching  creditors,  and  for  general  relief.     On  Se**  remSSd^hy 
the  trial  of  the  cause,  the  petition  of  intervention  was  dis-  the  first   boat, 
missed,  and  the  intervenors  have  appealed.  the    cotton  in 

There  is  no  evidence  which  shows  that  either  the  Mobile  aa^cortTlSy 
or  New-Orleans  house  of  the  intervenors,  lawfully  advanced.  *»»**»?««  ^  "»<« 

,      .      -  -  ^  J  7  purehases,       a- 

or  were  authorized  to  advance,  any  money  on  the  shipment  gainst  attaching 
of  cotton  attached  in  this  case.     If  they  contracted  any  owner?"  ^  ** 

2  VOL.  XIV. 


KIMBALL 
PLAHT  ST  AL. 
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EASTJum'  DiBT.  engagements  for  the  owner  of  the  cotton  before  it  was  sold. 
May,  1839.  jhev  have  shown  no  instructions  to  warrant  them  in  such  an 
act.  The  letter  of  the  owner,  Wm.  H.  M^Call,  orders  them 
to  sell  the  cotton  and  lay  out  the  proceeds  in  groceries :  if  they 
should  expend  more  than  the  proceeds,  he  promises  to  remit 
them  cotton  by  the  first  boat.  It  is  evident  that  he  did  not 
contemplate  his  factors  making  any  advance  to  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  court  below  be  affirmed,  with  costs  in  both 
courts. 


KIMBALL  vs.  PLANT  ET  AL. 

▲PFKAL   FROM   THE   PARISH   COURT,   FOR  TBI   FAR18H   AND  CITY   OF  NEW- 

ORLBANB. 

An  amignment  by  a  debtor  in  New-York,  of  hia  property  in  thist,  for  the 
benefit  of  all  his  creditors^  wherein  erediti  in  Louisiana  are  aaigned, 
cannot  defeat  an  attachment  levied  on  those  credits,  by  even  a  New-York 
creditor,  be/ore  noHee  of  the  assignment  to  the  garnishees. 

An  assignment  or  transfer  of  debts,  rights  and  claims,  takes  place  by 
deliyery  bf  the  tLUes,  but  the  transferee  is  only  possessed,  as  respects 
third  persons^  after  notice  has  been  given  of  the  transfer^  to  the  debtor. 

This  is  an  action  on  three  several  promissory  notes, 
executed  by  the  defendants  in  New-York,  the  11th  October, 
1836,  payable  in  eight,  ten  and  twelve  months  after  date. 
The  suit  commenced  by  attaching  property  and  effects  in  (he 
hands  of  Messenger,  Chittenden  &  Bailey,  in  New-Orleans, 
belonging  to  the  defendants,  the  28th  November,  18S7,  and 
who  were  cited  as  garnishees. 

The  defendants,  by  their  attorney,  appointed  by  the  court 
to  represent  (hem,  pleaded  a  general  denial ;  and  further. 


KIMBAIJ. 
PLAUT  BT  Al. 
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answering,  set  up  ah  assignment  made  in  New-York,  accord-  cmBRw  Dut. 
iDg  to  the  laws  of  that  state,  of  all  their  goods  and  property,     May,  i839. 
for  the  benefit  of  all  their  creditors,  and  which  included  the 
property  attached  in  Louisiana.     This  assignment  was  made  ^^ 

the  16th  of  November,  ISSl^but  no  notice,  it  seems,  had 
been  given  to  any  of  the  garnishees,  on  the  levying  of  the 
attachment. 

The  trustees,  Perkins  and  Putnam,  also  intervened,  and 
claimed  the  property  attached,  for  the  benefit  of  all  the 
creditors.     Both  plaintiff  and  defendants  reside  in  New-York. 

The  parish  judge  gave  judgment  for  the  amount  of  the 
notes  sued  on,  but  refused  to  allow  some  bills  of  exchange, 
also  claimed  in  the  suit,  but  reserved  to  the  plaintiff  the 
right  to  establish  these  hereafter.  The  intervention  of  the 
trustees  was  dismissed,  and  they  appealed. 

Ehnare  and  Emg  for  the  plaintiff  and  appellee,  waived  an 
amendment  of  the  judgment,  so  as  to  include  the  bills,  and 
prayed  to  have  it  affirmed  for  the  amount  of  the  notes 
sued  on. 

Grivotj  for  the  defendants,  insisted  that  the  court  was  right 
in  excluding  the  bills  of  exchange,  for  want  of  proper 
evidence  of  protest,  etc. 

2.  The  laws  of  New-York  should  govern,  and  according  to 
them,  the  assignment  is  good  and  valid.  Story*8  Conflict  of 
Law9^  section  196-7-8  and  200.  11  WendelPs  ReportSy  240. 
7  Pdersy  613.     3  Martm,  MUcheU  vs.  JU'MiUan. 

Johnsonj  for  the  intervenors  and  appellants.  The  kx  loci 
€ontractuSj  is  the  law  of  this  case.  The  parties  are  all  citizens 
of  New-York,  and  the  assignment  was  made  there :  the 
matter  in  dispute  consists  of  personal  property  only,  and  the 
law  of  the  state  of  New-York,  must  determine  the  effect  of 
all  contracts  made  there,  touching  personal  property,  no 
matter  where  situated.  2  Martin^  JV*.  &,  97.  Andrews  vs. 
His  CredUarSy  1 1  Louisiam  Reports^  464.  Story^s  Conflict  of 
Lawsy  section  397.     4  JohnsonU  Chancery  Reports^  466.     20 
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tw. 

PLANT  BT  AL. 


EivTBitir  DiiT.  Johnson^ 8  Reportif  267.     16  Pickerings  Reportif  25.    Angdl 
■*%»  '^^'     on  Asiignmenti^  page  66.     5  Maion*$  Reports^  174. 
KIMBALL  2.  By  the  laws  of  the  state  of  New-York,  the  assigmnent 

is  valid,  and  vested  the  personal  property,  wherever  situated* 
All  choses  in  action  were  immediately  transferred  by  it,  and 
notice  to  the  debtor  is  not  necessary  to  perfect  the  transfer, 
as  against  attaching  creditors.  11  Wendell^  200,  ei  seq.^  247, 
256.  4  Johntonfe  Chancery  ReporiSy  529,  tmd  ciuee  there  cited. 
Story's  Conflict  of  Laws,  section  S96.  3  RusseU,  60.  8 
Wheatony  287-8. 

It  is  not  necessary  that  the  creditors  should  be  parties,  or 
consent  to  the  assignment.  There  are  two  parties,  the 
assignors  and  assignees,  and  the  trust  to  pay  the  creditors,  is 
a  good  consideration.  4  Mason,  206-214.  11  Wendell, 
248-50.     2  Kenfs  Commentaries,  532-3. 

4.  If  the  judgment  dismissing  the  intervention  be  sus> 
tained,  and  this  court  proceed  to  render  judgment  against  the 
defendants,  the  case  will  still  have  to  be  remanded  for 
further  proceedings  against  the  garnishees.  No  judgment 
has  been  given  against  them  by  the  court  below. 

Rost,  /.,  delivered  the  opinion  of  the  court 

The  plaintiff,  being  a  citizen  of  the  state  of  New-York, 
proceeded  by  attachment  against  the  defendants,  who  were 
at  the  time  a  commercial  firm  established  in  that  state  ;  a 
garnishee  was  cited,  and  credits  to  a  sufficient  amount  to 
satisfy  the  claim,  were  attached  in  bis  hands,  on  the  28th  of 
November,  1837. 

Subsequently,  the  defendants  came  into  court,  by  the 
counsel  appointed  to  represent  them,  and  for  answer,  said, 
that  on  the  16th  November,  1837,  they  had  in  the  city  of 
New-York,  and  according  to  the  laws  there  in  force,  made  a 
general  assignment,  in  trust,  to  Dennis  Perkins  and  Robert 
T.  Putnam,  both  of  New-York  city,  for  the  benefit  of  all  their 
creditors,  without  privilege  or  preference,  and  that  the 
plaintiff  was  cognizant  to  the  assignment,  and  a  party  to  the 
proceedings  therein,  and  could  not,  on  that  account,  main- 
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tain  his  action :  they,  also,  pleaded  the  general  issue  ;  and  Eastbux  d»t. 
before  trial,  the  trustees  intervened  and  resisted  the  {daintifrs    May,  i8d9. 
claim  on  the  same  grounds.    The  Parish  Court  gave  judg-      kimball"^ 
ment  in  favor  of  the  plaintiff,  for  that  part  of  his  claim  which    pi^htft  al. 
was  proved,  and  dismissed  his  action  for  the  balance.     The 
trustees  appealed. 

The  claims  of  the  plaintiff,  not  admitted  in  the  court  below, 
were  based  upon  bills  of  exchange  protested  in  New-York.    Anawipmcnt 
The  court  refused  to  admit  the  protests,  and  notices  of  pro-  New-York     of 
tests,  in  evidence,  without  proof  of  the  signature  and  seal  of  tras^fortf^be? 
the  notary :  and,  as  if  we  were  of  opinion  that  he  erred,  we  »»efit  of  all  his 

•'  '  '  ereditorSjWhere- 

would  remand  the  whole  case  to  be  proceeded  in,  according  in  credits  in 
to  law.  We  consider  the  conditional  application  of  the  ngneX^'^^not 
plaintiff  to  amend  the  judgment,  as  waived ;  and  the  only  ^^^  ?eT?ed^on 
question  which  it  is  necessary  to  examine,  is  whether  a  those  credits,  by 
voluntary  assignment,  made  in  New-York,  by  a  commercial  York  'oreditorl 
firm  established  there,  and  wherein  credits  in  Louisiana  are  ^he^laSniment 
assigned,  can  defeat  an  attachment  sued  out  by  a  New-York  to  the  gami- 
creditor,  and  executed  upon  those  credits,  before  notice  of  Ad  assienment 
the  assignment  had  been  given  to  the  garnishee.  debts^riKhuand 

That  question  is  settled  by  positive  law.  Articles  S612  ciB\m9  ukes 
and  26  IS,  of  the  Louisiana  Code,  provide,  that  in  the  trans-  ^ery^of  the  titles, 
fer  of  debts,  rights  and  claims  to  a  third  person,  the  delivery  fe"iee***is  *™iy 
takes  place  between  the  parties  by  giving  up  the  title,  but  possessed  as  re- 

1  ^  .*^  "i.^,.   J  spects  third  pcr- 

that  the  transferee  is  only  possessed,  as  it  regards  third  per-  sons,  after  no- 
sons,  after  notice  has  been  given  to  the  debtor  of  the  transfer  JIi^en***of  ''the 

having  taken  place.  dT***^*^*  *°  **** 

It  is  not  pretended  that  the  debtor  had  notice  of  the  assign- 
ment, when  he  was  cited  as  a  garnishee ;  nor  is  it  shown 
that  the  plaintiff  was  cognizant  to  (he  assignment,  and  a 
party  in  the  proceedings  thereto,  when  process  issued.  The 
assignment,  cannot,  therefore^  affect  his  rights. 

The  authorities  taken  from  the  common  law  states,  and 
from  England,  cannot  apply  here.  We  have  a  fixed  rule, 
which  we  all  understand,  and  which  we  must  obey.  The 
judgment  of  the  Parish  Court  is  well  founded  in  law,  and 
must  be  affirmed. 
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Eastbrst  chtT.      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
May,  1839.     judgmeDt  of  the  Parish  Court  be  affirmed,  with  coals. 

BAILLTikin>  toir, 

F.  F.  C. 

Vt. 

FSBCT,  F.    W.  C. 


(OMITTED  CASE.) 

BAILLY   AND   SON,   F.  P.  0.  V8.  PERCY,   F.  W.  C.^ 

APPIAL  FROM  THS  PAEUH  OOUET,  FOR  THB  FAKItH  AND  OITT   OF  NEW- 

OELBANB. 

A  duly  certi6ed  copy  of  a  aheriiF'B  or  city  manhal'i  deed,  made  by  the 
clerk  of  the  court  in  whose  office  ihe  taie  or  deed  of  conveyance  is 
recorded,  will  be  received  in  evidence  in  the  tame  manner  and  have  the 
same  effect  as  a  duly  certified  copy  of  an  authentic  act. 

Where  the  sheriff's  deed  only,  conveys  all  the  righity  tilU  and  interest  of 
the  defendant  in  execution,  it  is  necessary  to  inquire  what  these  rights, 
Hco.  were,  and  to  show  that  they  were  superior  in  dignity  to  the  title  of 
the  adverse  party,  to  entitle  the  plaintiff  to  recover  in  a  petitory  action. 

This  is  a  pcaitory  action,  in  which  the  plaintiffs  seek  to 
recover  two  lots  of  ground  in  the  possession  of  the  defendant. 

The  plaintiffs  claim  title  to  the  contested  premises  under 
a  sheriff's  deed,  which  recites,  that  he  conveyed  to  the  pur- 
chasers all  the  righty  HUe  asid  interest  of  Marie  Therese  Leduff 
to  these  two  lots  of  ground,  which  she  had  in  1810. 

The  defendant  sets  up  title  under  sales  from  Heloise  Tru- 
deau  and  Nannette  Leduff,  who  purchased  them  from  their 
brother,  Jacques  Leduff,  in  January,  1807. 

On  the  trial,  the  plaintiffs  failed  to  produce  any  other 
evidence  of  title  than  the  sheriff's  deed,  and  were  non-suiled. 
They  appealed. 

Cananf  for  the  appellants. 


*  This  case  was  decided  at  the  March  Term,   1830,  and  has  been  eniirelr 
OTcrlooked  in  the  publication  of  the  Reports. 
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DeaUy  centra.  Eistssir  Oibt. 

May,  1839. 

Porter^  /.,  delivered  the  opinion  of  the  court.  b^otatomk) 

The  petitioners  state  themselves  to  be  owners  of  two  lots       ''^.^' 
of  ground,  numbers  five  and  six,  in  square  eighty-six,  situ-  "rct,  f.  w.  c 
ated  in  the  Parish  of  New-Orleans,  and  forming  a  part  of  the 
suburb  Lacourse,  they  having  purchased  the  same,  at  a  sale 
made  by  the  sheriff  of  the  Parish  of  Orieans,  on  the  20th 
day  of  June,  1816. 

The  petition  avers,  that  the  defendant  has  taken  posses- 
sion of  the  premises,  and  refuses  to  deliver  thetn  up.  It 
prays  for  her  eviction,  and  that  she  may  be  compelled  to  pay 
rent  and  costs. 

The  defendant  alleges,  that  she  has  been  in  actual  posses- 
sion of  the  property  sued  for,  as  proprietor,  since  the  14th  of 
January,  1822  ;  that  she  purchased  No.  5  from  the  heirs  of 
Heloise  Trudeau,  a  f.  w.  c,  and  No.  6  from  Nannette  Leduff, 
a  f.  w.  c. ;  that  Heloise  Trudeau  or  her  heirs  have  been  in 
possession  of  lot  No.  5,  as  lawful  proprietor,  since  the  15th  of 
July,  1807,  having  bought  the  same  from  Jacques  Leduff; 
that  Nannette  Leduff  owned  and  possessed  No.  6  for  the  same 
space  of  time,  having  acquired  it  by  a  contract  of  sale  on 
the  same  day  from  the  same  person. 

The  answer  concludes  by  an  averment  of  the  defendant 
having  a  good  title  to  the  premises,  by  reason  of  the  convey- 
ances so  made  to  her ;  and  it  presents  as  a  bar  to  plaintiff's    a  doij  oerti- 
recovery,  the  prescription  of  ten,  twenty  and  thirty  years ;  it  Jhiiff^^OT**©itJ 
also  puts  at  issue  the  existence  of  the  plaintiffs'  title.  manimi'B  dee^ 

The  plaintiffs  introduced  a  copy  of  the  sale  made  to  them  clerk  of  the 
by  the  sheriff,  taken  from  the  books  kept  by  that  officer,  in  ^ffi^'theaJ^^^ 
pursuance  of  the  act  of  the  legislative  council  of  1805,  and  deedof  eonw- 

''  C7  '  anoe  ib  recorded, 

also  the  book  itself ;  both  were  objected  to,  on  the  ground,  ▼ui  be  ieeei?ed 
that  by  the  provisions  of  the  statute  just  referred  to,  the  ori-  the  ^wnMr^an^ 
^nal  is  presumed  to  be  in  the  hands  of  the  vendee,  and  is  of  ncrand  hitethe 

^  ^  ,  Mune  effect,  as  a 

course  higher  evidence  than  the  copy ;  the  court  overruled  duly  oertified 
this  objection,  and  (he  defendant  excepted.  SSentie  aet^ 

By  the  11th  section  of  an  act  of  the  legislature,  passed  the 
25th  of  March,  1828,  it  is  provided,  that  from  and  after  its 
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Eastxun  Dist.  passage,  a  copy  of  any  sale  or  deed  of  conveyance  heretofore 

May,  1839.     made  and  executed,  or  which  hereafter  may  be  made  and 

BAiLLTAiniioir,  executed,  by  any  sheriff  or  any  other  person  exercising  and 

F.  p.  c.       performing  the  duties  of  sheriff  in  this  state,  or  by  the  city 

FSBCT,  r.  w.  c.  marshal  of  New-Orleans,  certified  to  be  a  correct  copy  by 

the  clerk  or  deputy  clerk  of  the  court,  in  whose  office  such 
sale  or  deed  of  conveyance  is  or  may  be  recorded,  shall  be 
received  as  evidence,  in  the  same  manner,  and  have  the 
same  effect  in  every  respect,  as  a  duly  certified  copy  of  an 
authentic  act ;  under  this  provision  we  think  the  judge  below 
did  not  err  in  receiving  the  evidence  objected  to. 

The  sheriff's  deed,  states  the  sale  to  have  been  in  virtue  of 
a  fieri  facias^  directed  against  the  goods,  chatties,  &c,  of 
Marie  Therese  Leduff,  issuing  under  a  judgment  in  favor  of 
riff's  deed  only  Fromeutcn  and  Galez  vs,  Marie  Therese  Leduff  and  others. 
ri2it8!'tiUe  Md  ^y  ^^^^  conveyance,  all  the  right,  title  and  interest  of 
d"^"«r  t^  ^^^  Marie  Therese  Leduff,  passed  to  the  petitioners;  we  are, 
eoatioo,  itisne-  therefore,  to  inquire  what  that  right  and  title  was,  and  whe- 
qaira'whii^thete  ^^r  it  was  Superior  to  that  which  the  defendant  sets  up. 
"^to2b*'w^Sat  There  is  no  evidence  before  us  in  what  right  Therese 
they  were  ni^  claimed  the  lots ;  none  that  is  of  superior  dignity  to  that  of 
toUietide'^t*^  Jacques  Leduff,  who  sold  them  in  1807.  To  succeed  in  a 
entuiTtfe^iain-  P^^^^^T  action,  the  plaiutiflb  must  show  a  higher  and  better 
ttffto  recover  in  title  than  that  of  the  defendant,  which  has  not  been  done 

apetitoiy  MtioD.  . 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costa 
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Eastshx  Dist. 
BAILLT,  P.  M.  C.  va.  PERCY,  F.  W.  C.  ^^iojf,  1830. 

▲PPBAIi   VKOM  THX  COU&T   OP  THE  FIRST  JUDICIAL  DIITEIOT,  JUDOB  ^ 

WATTS  PRBSIOINO.  PBBCT,    V.  W,  C. 

A  judgment,  on  a  petition  for  an  order  of  seizure  and  sale  of  the  mortgaged 
premises,  which  has  been  opposed,  wiUunU  saying  againti  vjfurni^  for  the 
whole  amount  of  the  plaintiff's  claim,  is  insufficient  to  authorize  a 
■nzore  and  sale,  under  ^Jterifaeiat  issuing  thereon. 

A  sibflnff  ^  sale,  which  recited  that  it  was  made  in  pursuance  of  a  certain 
judgment,  which  in  fact  did  not  exist  as  set  forth,  was  held  to  be  defec- 
tive, and  conyeyed  no  title  to  the  purchaser. 

The  sale  hy  the  sheriff  is  the  last  act  under  the  judgment  and  execution, 
an^  fixes  the  condition  of  the  purchaser  imder  it. 

Where  a  sheriff's  sale  purported  to  transfer  all  the  rights  title  and  intertit^ 
of  a  particular  defendant^  in  execution  to  the  purchaser,  and  it  appeared 
thb  defendant  was  not  a  party  eomdemned  in  the  judgment  by  name,  and 
was  not  in  fact  the  true  owner  of  the  property  seized,  the  sale  was  held 
to  be  bad,  and  conveyed  no  title. 

This  is  a  petitory  action,  to  recover  two  lots  of  ground  in 
ibe  poesession  of  the  defendant.  The  case  was  once  before 
in  this  court,  on  an  appeal  from  a  judgment  of  non-suit. 
See  the  case,  now  first  puhUsJud^  ante  14. 

The  facts  and  pleadings  of  the  case  are  minutely  and 
accurately  stated  in  the  reasons  of  the  judgment,  rendered  by 
the  district  judge  presiding,  and  are  as  follows  : 

^\n  July,  1807,  Jacques  Leduff, f.  m.  c,  conveyed  lots 
Nob.  five  and  six,  in  square  eighty-six,  in  Faubourg  Lacourse, 
each  to  his  two  sisters,  Heloise  Trudeau  and  Nannette 
Leduflf.  Pierre  Bailly  &  Son,  were  the  endorsers  of  Jacques 
Leduff.  On  the  5th  January,  1813,  Jacques  Ledufif  mort- 
gaged bis  property  to  Bailly  &  Son,  for  the  security  of  these 
endorsements.  Heloise  Trudeau  and  Nannette  Leduff,  his 
siste^js,  joined  in  this  mortgage,  and  specially  mortgaged  lots 
Nos.  five  and  six,  for  this  purpose ;  Marie  Therese  Ledufif, 
another  sister,  joined  also  in  this  mortgage,  and  mortgaged 
her  property  for  the  same  purpose.    Jacques  Leduff  failed, 

S  VOL.  XIV. 
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EASTBRif  DisT.  and  Anloine  Fromenten  and  Francis  Galez  became  his  syn- 

*^^>  ^ ^^9'     dies.     On  2l8t  May,  1814,  Pierre  Bailly  &  Son,  transferred 

BAiLLT,  r.  M.  c.  ^^^^^  mortgage  to  Fromenten  and  Galez,  with  a  view  to  have 

mcr^T  ^^^  mortgaged  property  sold,  and  the  proceeds  applied  to  pay 

Jacques  LeduflT's  notes,  endorsed  by  Bailly  &  Son.  On  3d 
June,  1814,  Fromenten  and  Galez  instituted  suit  on  the 
mortgage,  to  have  the  mortgaged  property  sei^d  and  sold. 
Marie  Therese  Leduff,  Nannette  Leduff  and  Heloisc  Trudeau, 
answered,  and  contested  the  verity  of  the  mortgage  act.  This 
answer  was  filed  \4ih  June^  1814.  The  order  of  fieizure^ind 
sale  was  suspended  or  enjoined.  On  Ui  March,  1816»  the 
following  judgment  was  eotered :  *^  On  motton  of  A.  L. 
Duncan,  Esq.,  of  counsel  for  the  petitioners,  it  was,  there- 
upon, ordered  by  the  court,  that  judgment  be  entered  in  favor 
of  petitioners,  for  the  sum  of  seventeen  thousand  six  hundred 
and  fifly-two  dollars  and  ninety-two  cents,  principal  and 
interest,  together  with  costs  of  suit  to  be  taxed  :  and  it  was 
further  ordered,  &c.,  that  the  properly  mortgaged,  as  in  the 
petition  mentioned  and  set  forth,  be  sold  by  the  sherifT,  to 
satisfy  this  judgment." 

On  the  8th  March,  1816,  ^fi.fa.  issued  out  of  the  District 
Court.  This  execution  commands  the  sheriff  to  demand 
from  Marie  Therese  Leduff  and  others,  the  sum  of  seventeen 
thousand  six  hundred  and  fifty-t\K  o  dollars  and  ninety  •two 
cents,  which  Fromenten  and  Galez  had  lately  recovered 
against  said  Marie  Therese  Leduff  and  others.  This  execu- 
tion is  returned,  stayed  by  order  of  plaintiff's  attorney. 

On  4th  June,  1816,  a  like  execution  issued  in  like  form, 
and  to  this  execution  tlie  sheriff  returns  :  seized  a  house  and 
lot  in  Conti-street,  seven  lots  of  ground  in  Faubourg  Lacourse, 
and  the  following  slaves,  to  wit :  Lespasie,  &c.,  and  sold  the 
same  according  to  law,  and  made  by  the  said  sale,  after 
deducting  all  costs  and  charges,  the  sum  of  eight  thousand 
one  himdred  dollars  and  twelve  and  a-half  cents,  which  sum 
I  paid  to  A.  L.  Duncan,  Esq.,  attorney  for  the  plaintiffs, 
June  28th,  1816.  The  return  is  dated  July  19th,  1816. 
This  return  does  not  show  who  became  the  purchasers,  but 
an  extract  from  the  sheriff's  books,  under  the  head  of  the 
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suit,  and  purporting  to  be  account  of  sale  of  the  property  Eastsrk  Dist. 
seiz^  in  that  suit,  shows  that  Pierre  Bailly  was  purchaser  of    -^qy,  t839. 
lots  Noe.  1,  2,  3,  4,  5,  6  and  12,  for  one  hundred  dollars  baillt,?.  m.  c. 
each  ^* 

^***'""  P£11CT»    F.  W.  C. 

The  sheriff's  deed,  which  purports  to  be  dated  20lh  June, 
1816,  recites  that  the  sheriff  did,  by  virtue  of  (he  execution 
ID  the  suit  of  Fromenten  and  Galez  va.  Marie  Therese  and 
others,  seize  lots  Nos.  1,  2,  3,  4,  5,  6  and  12,  in  Faubourg 
Lacourae,  in  square  No,  86,  and  having  exposed  the  same 
according  to  law,  Pierre  Bailly  &  Son  became  the  purchasers 
thereof. 

Now,  therefore,  &c.,  the  sheriff  grants,  &c.,  to  Pierre 
Bailly  &  Son,  all  the  right,  &c.,  which  the  said  Marie 
Therese  Leduff,  on  Ist  March,  1816,  had,  &c. 

The  defendant,  Adelaide  Percy,  exhibits  a  title  to  herself, 
for  lot  No-  5,  square  No.  86,  from  the  heirs  of  Heloise 
Trudeau,  bearing  date  the  14ih  January,  1822,  and  one  of 
same  date,  from  Nannette  Leduff,  for  lot  No.  6,  square  No. 
86.  Plaintiff  shows  by  a  witness,  the  agent  of  Bailly  and 
Son,  that  defendant,  Adelaide  Percy,  in  1824,  or  about  that 
period,  showed  a  written  permission  from  Bailly  &  Son,  to 
occupy  and  cultivate  as  many  of  the  lots  of  ground  belonging 
to  them  in  the  Faubourg  Lacourse,  as  she  could  enclose. 
The  defendant,  at  the  time,  acknowledged  her  purchase. 

The  district  judge  was  of  opinion,  that  as  the  sheriff's 
deed  only  purported  to  convey  to  the  plaintiff  the  rights  tUle 
amd  hUerett  of  Marie  Therese  Z^ed^ff^,  in  the  lots  sued  for,  and 
it  is  not  shown  that  she  owned  them  at  any  time,  the  plain- 
tiff could  not  recover.  Judgment  was  given  for  the  defend- 
ant, and  the  plaintiff  appealed. 

Canon,  for  the  plaintiff. 

Dm$j  contra. 

Rostf  /,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  in  which  the  plaintiff  claims  two 
town  lots,  under  a  judicial  sale  made  to  him  by  the  sheriff  of 
the  parish  of  Orleans,  on  the  20th  of  June,  1816. 
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EifTKiiH  DisT.      The  defendant  pleaded  res  judicata^  a  good  title  by  pur- 
May,  1839.     chasc  and  prescription,  and  generally  denied  all  the  allega- 
BAiLLT,  F.  M.  c.  tions  in  (he  plaintiff's  petition.     Judgment  was  given  in  her 
pmct'^.  w.  c.  ^^^^^  >"  ^^^  court  below,  and  the  plaintiff  appealed. 

This  case  has  already  been  before  this  court,  upon  an 
appeal  from  a  judgment  of  non-suit,  given  by  the  Parish 
Court  of  the  parish  of  Orleans.  The  plaintiff  then  rested  his 
claim  upon  the  sheriff's  sale  alone,  which  purports  to  have 
conveyed  to  him  and  his  father,  all  the  right,  title  and  inter- 
est of  Marie  Therese  Leduff,  to  the  lots  in  controversy,  and 
this  court  being  of  opinion  that  no  evidence  superior  in 
dignity  to  that  offered  by  the  defendant,  had  been  adduced 
by  the  plaintiff,  decided  that  he  had  failed  to  make  out  his 
title,  and  affirmed  the  judgment  of  the  inferior  court. 

The  action  was  renewed,  and  the  additional  evidence 
introduced  by  the  plaintiff,  discloses  the  following  facts : 

In  1813,  one  Jacques  Leduff  mortgaged  his  property  to  the 
plaintiff  and  his  father,  to  secure  endorsements  given,  and  to 
be  given  to  him  by  them.  Heloise  Trudeau  and  Nannette 
Leduff,  his  sisters,  joined  in  the  act,  and  mortgaged  the  lots 
in  controversy,  which  then  belonged  to  them,  for  the  same 
object.  Marie  Therese  Leduff,  also  joined  in  the  act,  and 
mortgaged  her  property  for  the  same  object.  In  1814, 
Jacques  Leduff  failed,  and  Antoine  Fromenten  and  Francis 
Galez  were  appointed  his  syndics.  Pierre  Bailly  &  Son, 
transferred  their  mortgage  to  the  syndics,  with  the  view  to 
have  the  mortgaged  property  sold,  to  pay  the  advances  they 

had  made.  Shortly  after,  the  syndics  took  out  an  order  of 
a  peihion  for°n  scizure,  the  three  sisters  of  the  insolvent  came  into  court  and 
order  of  Beiiure  contested  the  riffhts  of  the  seizing  creditors. 

and  sale  of  the  o  ,    ,  - 

mortgaged  pre-  The  proceedings  were  suspended  for  some  time,  and  on  the 
been**  V^««d!  ist  March,  1816,  on  motion  of  the  plaintiff's  counsel,  and 
without  saying  gpou  ^  petition  praying  exclusively  for  an  order  of  seizure 
for  the  whole  and  sale  of  the  mortgaged  premises,  a  judgment  was  entered 
pE^nSff's clainT,  in  favor  of  the  plaintiffs,  without  saying  against  whom,  for 
IS  insofficient  tu  ^j^^  wholc  amount  of  their  claim,  interests  and  costs,  and  the 

autnonze  a  seiz-  '  ' 

ore  and  sale  ua-  mortgaged  property  mentioned  in  the  petition,  was  ordered  to 

isaoing  thereon,  be  SOld  tO  satisfy  It. 
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We  cannot  understand  such  a  decree  to  be  a  final  judg-  Eabtiiisi  Dist. 
meat  against  the  opponents  to  the  seizure  personally,  because     >Mflyi  '839. 
it  does  not  purport  to  be  so  on  the  face  of  it ;  and  because,  baillt,  f .  m.  c. 
further,  a  judgment  of   that  kind    could   not   have  been  ^^^.^^^  ^  ,j^ 
intended  under  the  pleadings  ;  be  that  as  it  may,  a  writ  of 
fieri  facias  was  taken  under  it,  against  Marie  Therese  Leduff 
and  others,  and  the  return  of  (he  sheriff  upon  it  states,  that 
he  seized   a  house  and  lot  in   Conti-street,   seven  lots  in 
Faubourg  Lacourse,  and  some  slaves ;  sold  the  same  accord- 
ing to  law,  and  made  by  the  sale,  after  deducting  expenses, 
eight  thousand  one  hundred  dollars,  which  he  paid  to  the 
plaintiffs'  attorney.     It  further  states  that  some  of  the  slaves 
seized^  were   returned  to  the  defendants,  by  order  of  the 
plaintifis. 

This  return  does  not  show  the  name  of  the  purchaser,  but 
the  sheriff's  sale,  under  which  the  plaintiff  claims,  purports 
to  have  been  made  under  this  writ,  and  conveys  to  Pierre 
Bailly  &  Son,  all  the  right,  title  and  interest  which  JUarie 
Therese  Leduff  had  to  the  seven  lots  of  ground  seized,  or  any 
part  thereof. 

The  plaintiff  has  shown  that  his  father  had  died,  and  that 
he  was  his  only  heir,  but  the  defendant  contends  that  he 
shows  no  title  ;  that  Marie  Therese  Leduff  never  had  any 
right,  title  or  interest  in  the  lots  in  controversy;  that  they 
belonged  to  Heloise  and  Nannette  Leduff,  from  whom  she 
acquired  them  in  1822,  for  a  valuable  consideration,  and  that 
her  vendors  had  been  in  possession  of  them,  under  a  good 
title,  since  1807.  These  facts  are  fully  proved.  The  plain- 
tiff has  attempted  to  show  that  the  defendant  had  notice  of  Asheriff'ittle 
his  title,  and  possessed  by  his  permission;  but  before  this  can  th«ritwas1miide 
avail  him,  it  is  incumbent  upon  him  to  show  that  he  has  a  '"  porwancc  rf 

*^  ft  oertain  juclff* 

title.  Nothing  but  the  rights  of  Marie  Therese  Leduff  passed  ment,  whieh  in 
under  (he  sheriff's  sale,  and  we  cannot  by  implication  say  ut  at'seWoiS^ 
that  it  conveyed  away  the  rights  of  persons  who  are  not  J*p  i^*'**  ^  ^d 
named  in  it.  cooveycd  no  u- 

In  the  case  of  Dufour  vs.  CamfranCj  11  Jtlartin,  610,  the  e^m^. 
sheriff  had  made  an  error  in  his  conveyance,  in  relation  to 
the  name  of  the  parties  to  the  suit.     The  suit  described  in 
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The  tale  by 
the  sheriff  it  the 
last  aot  under 
the  judgment 
aud  execution, 
and  fixea  the 
eoudition  of  the 
purohater  under 

When  a  she- 
riff*! sale,  pur- 
ported to  trans- 
fer all  the  right 
title  and  interest 
of  a  particular 
defendant  in  ex- 
ecution to  the 
purchaser,  and 
It  appears  this 
defendant  was 
not  a  paitf  con- 
demned in  the 
judgment  by 
name,  and  was 
not  in  fact  the 
true  owner  of 
the  property 
seized,  the  sale 
was  held  to  be 
bad  and  convey- 
ed no  title. 


the  deed  did  not  emst^  and  be  had  made  his  return  in  that 
under  which  he  had  sold.  This  court  held  ihe  error  fatal. 
They  went  altogether  on  the  sheriff's  sale,  to  ascertain  the 
extent  of  the  rights  of  the  purchaser,  and  seem  to  have  dis^ 
regarded  the  return.  That  view  was  undoubtedly  correct. 
The  sheriff's  sale  is  the  last  act  under  the  execution,  and 
the  only  one  which  fixes  the  condition  of  the  purchaser 
under  it.  Until  it  is  made,  the  adjudication  may  be  modified 
by  private  arrangements  between  the  parties.  It  appears  by 
the  sheriff's  return,  that  some  of  the  slaves  seized,  were 
released  before  the  sale,  by  order  of  the  plaintiffs,  and  given 
back  to  the  defendants.  Some  such  arrangement  may  have 
been  made  after  the  adjudication,  for  the  lots  in  controversy. 
The  sheriff  in  transferring  the  right,  title  and  interest  of 
Marie  Therese  Leduff,  to  the  lots  seized,  or  any  part  oftkem^ 
seems  to  have  been  aware  that  they  did  not  all  belong  to  this 
defendant.  If  the  sale  was  insufficient,  it  was  the  duty  of 
the  plaintiff  and  his  father,  to  have  had  it  amended  in  time. 

We  cannot  now  travel  out  of  it,  to  ascertain  his  rights,  and 
we  are  of  opinion  that  he  has  not  made  out  a  legal  title. 

It  is,,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


14L    22 
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AFFKAL   VHOM   TBE    COVET    QW    FROBATB0,  VOE    THE   FAEI8H   AND   CITY   OF 

NKW-OELEAN8. 

An  action  for  e  partition  and  a  judgment,  in  the  Court  of  ProbEtes,  fixing 
the  rank  and  portion  of  heim,  inheriting  a  lucoeBsion,  is  re«  judicata 
when  not  appealed  from,and  no  one  of  them  can  be  deprived  of  his  share 
in  a  subsequent  suit. 
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Wfaere  two  out  of  aU  of  the  heira  of  the  whole  blood  die,  after  the  inherit-  e^xbkh  JItst. 
•aoe  is  fixed,  leaving  an  heir  of  the  half,  she  will  laeceed  to  one-tenth  of     Miay,  1839. 
the  Biioceaaion  of  their  common  motheiv  =====i 


If  the  heir  is  bom  and  resides  in  Louisiana,  the  proceeds  of  property 
aitaated  in  the  state,  sold  to  effect  a  partition  are  real,  and  will  descend 
to  the  heir  according  to  our  laws. 

A  licitation  made  to  effect  a  partition  is  not  a  sale  as  beiween  ike  heirt^  and 
doee  not  change  the  character  of  the  thing  to  be  partaken.  The  pro- 
ceeds of  real  estate  represent  it,  and  are  rtalty, 

His  action  is  a  eootestation  growing  out  of  a  partition 
ordered  by  a  fonner  judgment  of  the  Court  of  Probates,  from 
which  this  appeal  comes.  In  that  suit  all  the  present  per- 
sons were  parties,  and  recognized  as  co-proprietors  of  the  pro- 
perty to  be  divided,  their  rank  as  heirs  fixed,  and  the  ease 
referred  to  a  notary  public* 

Ib  ibis  stage  of  the  proceedings,  the  six  children  of  Hooke 
and  wife,  made  oppositicm  to  the  claim  and  rank  of  Jane 
Butler  Browder,  as  heir  of  the  half  blood,  and  alleged  she 
was  wrongfully  acknowledged  as  such  heir,  and  that  she 
should  be  excluded  from  the  isiheritance  of  the  estates  of 
Moses  and  Harriet  Hooke. 

In  answer,  it  is  contended,  that  two  of  the  maternal  bro- 
thers have  died,  and  that  she  (a  sister  of  the  half  blood)  is  to 
inherit  from  them  the  legal  proportion  corresponding  to  her 
relationship. 

The  facts  of  the  case  are  as  follows  : 

**On  the  6th  of  April,  1821,  Moses  Hooke,  being  then  mar- 
ried to  Harriet  Hooke,  purchased  the  let  in  St.  Chartes-street, 
on  a  credit.  They  lived  at  the  titne  in  the  state  of  Missis- 
sippi* Moses  Hooke  died  in  the  said  state,  in  the  year  1821, 
leaving  his  widow  and  six  children.  She  paid  for  the  lot 
out  of  her  own  property,  but  charged  it  to  the  estate  of  her 
deceased  husband,  against  which  there  was  a  large  balance 
in  her  favor,  which  she  recovered. 

She  married  Frederick  A.  Browder,  in  1826,  and  died  in 
1830,  leaving  a  child,  Jane  Butler  Browder,  by  the  last 
marriage. 


HOOKB 
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Bastxkh  Dmt.  In  18S3,  suit  was  brought  by  one  of  the  heirs  by  the  first 
Maif,  1839.  marriage,  Mrs.  Shepherd,  against  all  the  others,  for  a  parti- 
HooKi  tioD  of  the  property  in  Louisiana ;  Jane  Butler  Browder,  the 
child  by  the  second  marriage,  is  acknowledged  to  be  an  heir 
in  the  petition  on  the  15th  of  March,  1836  :  the  property  in 
St.  Charles-street  was  sold  by  the  Register  of  Wills,  to 
James  Armor,  for  twenty-two  thousand  one  hundred  dollars, 
one-fifth  for  cash,  and  the  balance  at  one,  two  and  three 
years,  for  endorsed  notes,  secured  by  mortgage. 

Two  of  the  heirs  by  the  first  marriage  have  since  died  in 
Mississippi,  Wra.  B.  Hooke,  on  the  26lh  September,  1837, 
and  Richard  B.  Hooke,  on  the  1st  September,  1837. 

How  are  these  twenty-two  thousand  one  hundred  dollars 
to  be  divided  ? 

It  is  already  decided  by  a  decree  of  this  court,  on  the  4th 
of  April,  1834,  that  the  property  described  in  the  petition 
and  above  mentioned,  is  owned  in  common  by  all  the  parties 
named  in  this  controversy,  and  that  they  have  the  right  to 
partition.  The  controversy,  as  regards  the  pretensions  of 
Jane  Butler  Browder,  is,  therefore,  settled  by  this  judgment, 
which  has  become  res  judicata. 

The  only  question  for  the  court  to  decide  is,  as  to  the  right 
of  aceretUfn  claimed  by  Jane  Butler  Browder,  by  reason  of  the 
death  of  her  said  brothers.  This  pint  is  settled  by  the  pro- 
visions of  the  Louisiana  Code,  articles  1700  and  1701,  which 
by  analogy,  apply  to  the  present  case ;  it  being  shown  by  the 
proceedings,  that  the  property  could  not  be  divided  without 
deterioration,  and  that  the  proceeds  representing  the  same 
were  deposited  in  court,  and  undivided  at  the  death  of  the 
said  brothers.  The  authorities  given  from  the  law  of  Missis- 
sippi and  from  Story  on  Conflict  of  Laws,  are  not  consi- 
dered applicable  to  the  present  controversy.  The  property 
to  be  divided,  representing,  to  all  intents  and  purposes,  a  real 
estate,  on  the  distribution  of  which  foreign  laws  cannot  inter- 
fere ;  and  the  court  proceeding  to  make  a  partition  of  the 
said  sum  of  twenty-two  thousand  one  hundred  dollars 
({1^22,100)  among  the  parties,  in  the  manner  pointed  out  in 
the  article  of  the  Louisiana  Code,  it  is  ordered,  adjudged 
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aad  decreed,  that  the  sum  of  eighteen  hundred  and  forty-one  fimRRx  Dist. 
dollars,  and  sixty-six  and  two-third  cents  be,  and  is  hereby    -^a^*  ^Sd9. 
allotted  to  each  and  every  of  the  six  children  of  the  late        hooke  "^ 
Moees  Hooke,  out  of  the  succession  of  the  said  Moses  Hooke,  ^' 

.  '      ROOKS  IT  AL. 

their  mther ;  that  the  sum  of  fifteen  hundred  and  seventy- 
eight  dollars  and  fifty-seven  and  one-seventh  cents  be,  and  is 
hereby  allotted  to  Jane  Butler  Browder,  and  the  like  sum  to 
each  and  every  of  the  children  of  the  said  Moses  Hooke. 

And,  whereas,  by  this  distribution,  the  sum  of  eighteen 
hondred  and  forty-one  dollars,  sixty-six  and  two-third  cents, 
and  the  further  sum  of  fifteen  hundred  and  seventy-eight 
dollars  and  fifty-seven  and  a  half  cents  allotted  to  each  and 
every  of  the  children  of  Moses  Hooke,  would  devolve  upon 
the  two  deceased  maternal  brothers,  and  that  the  same  are  to 
be  divided  among  the  surviving  brothers  and  sisters,  in  the 
manner  prescribed  by  the  909th  article  of  the  Louisiana 
Code.  It  is  furthermore  ordered,  adjudged  and  decreed,  that 
the  said  amount  forming  the  total  sum  of  six  thousand  eight 
hundred  and  forty  dollars  and  forty-seven  cents  be  distributed 
in  the  manner  following,  to  wit :  the  sum  of  seven  hundred 
and  sixty  dollars  and  six  cents,  to  be  allowed  to  Jane  Butler 
Browder,  and  the  sum  of  fifteen  hundred  and  twenty  dollars 
and  twelve  cents  to  each  and  every  of  the  surviving  children 
of  the  late  Moses  Hooke,  and  that  the  costs  of  suit  be  paid 
by  all  the  parties  to  this  controversy  in  proportion  to  their 
interest  in  the  succession. 

Prom  this  judgment,  three  of  the  heirs  appealed  against 
the  allowance  to  Jane  Butler  Browder,  of  the  half-blood. 

0 

HenaMnj  for  the  appellants. 

Preston,  contra. 

Ro9t,  /.,  delivered  the  opinion  of  the  court. 

In  1821,  Moses  Hooke,  being  then  married  to  Harriet 
Hooke,  and  residing  with  her  in  the  state  of  Mississippi, 
purchased,  on  credit,  certain  vacant  lots  in  the  city  of  New- 
Orleans.     He  died  in  the  course  of  that  year,  leaving  his 

4  VOL,    XIV. 
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Eaatxm  OisT.  widow  and  six  children.    The  widow  paid  for  the  ioti»  but 

May,  1839.     ^^^  reimbursed  by  the  succession  of  her  husband.     She 

HooKK        married  Frederick  A.  Browder,  in  1826,  and  died  in  1830, 

leaving  a  child,  Jane  Butler  Browder,  by  her  last  marriage* 

Browder  and  his  wife,  in  their  lifetime,  resided  in  the  state  of 

Louisiana,  and  their  daughter  has  continued  to  reeide  in  the 

state  since  their  death. 

Anmction  for      An  action  was  instituted  by  one  of  the  heirs  of  the  firsl 

jQSgmenrin''the  marriage,  against  the  others  and  Jane  Butler  Browder,  for  a 

Uteli!  firin^thS  partition  of    the  town  lots  aforementioned.     Jane  Butler 

npkMd  ponioD  Browder,  was  admitted  to  be  one  of  the  heirs  in  her  mother's 

iDgasoeoewion,  half,  and  the  decree  of  the  Court  of  Probates  reoogoized  her 

"hJIfi^'!^^-  as  such.     That  decree  never  was  appealed  from.    The  lole 

ed  from,  and  no  ^^^p^  ^i^  under  it,  and  after  the  sale,  the  parties  were  referred 

one  of  them  can  ■  .       •  •  • 

be  deprived  of  to  the  notary  to  proceed  in  the  partition. 

sobaeqoent  roit!      l^  ^his  Stage  of  the  proceedings,  some  of  the  children  of 

the  first  marriage  instituted  an  action  against  the  tutor  of 
Jane  Butler  Browder,  alleging  that  she  was  not  one  of  ihe 
heirs ;  and  that  the  said  lots  of  ground  were  not  community 
property,  never  having  belonged  to  their  mother.  Mrs. 
Shepherd,  one  of  the  heirs  of  the  first  marriage,  to  her  credit 
be  it  said,  joined  the  minor  and  resisted  the  pretensions  of  her 
brothers  and  sisters.  The  court  of  the  first  instance,  deter- 
Where  two  oat  mined  that  so  long  as  the  decree  of  partition  recognizinsr  the 

of    six    of    the  .  .  Z'  j       i  i    i    .        »  tT    • 

heirs  of  the  lots  as  community  property,  and  acknowledging  Jane  Butler 
afterthe'inhe^^^^  Browder  as  one  of  the  heirs  in  her  mother's  share,  remained 
ance   is  fixed,  {q  force,  it  formed  res  jiMitco/a  between  the  parties,  and  fixed 

leavinr  an  heir  '  tf  r  * 

of  the  half,  siie  their  lights  irrevocably. 

onc^-tenS^^f  the      The  decision  is  well  founded  in  law,  and  has  moreover  the 

meoession      of  advantage  of  doing  justice  between  the   parties,  a  result 

their     commoji  °  °   •*  ■  ' 

mother.  which  would  have  been  more  creditable  to  the  plaintiffs  in 

bom  and  resides  ^hat  case^  if  it  had  Originated  in  their  own  sense  of  right. 
'"^"^SsJs^of'ihe  ^^^  o^  ^he  six  children  of  the  first  marriage  having  since 
property  situa-  died,  June  B.  Browder  claims,  as  the  heir  of  the  half  blood. 
Mid  "to  dTee^  ^  onettent  h  of  their  succession.  The  Probate  Cuurt  allowed  it, 
5!S*^*°and  idu  ^^^  ^^  think  justly.  She  was  bom  and  resides  in  the  stale 
descend  to  the  of  Louisiana,  and  the  proceeds  of  the  property  sold  are  real, 
to  Ivor  laws.       and  must  descend  to  the  heirs,  according  to  our  laws. 
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The  licitatkm  made  to  efibct  a  partition,  although  it  vested  Eastbut  Dir. 
Ihe  title  in  the  purchaser,  was  not  a  sale  as  between  the  ^^^  ^^^' 
heirs ;  it  was  merely  one  of  the  acts  of  the  partition.  That  ailabd  etalT 
act  did  not  change  the  nature  of  the  property  to  be  divided,  omum  '  wati- 
aod  as  the  children  of  the  first  marriage  died  while  that  ^t'^^J!  ,^\ 
property  still  remained  in  a  state  of  indivision,  the  rights  made  to  effeeta 
of  the  defendants  were  the  same,  as  if  no  lieitation  had  taken  Hiae  as'Jta.^ 

plflCe.  '^    hdr%^    aod 

*  does  not  change 

theeharaoter  of 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  {Mrtlke?  \he 
judgment  of  the  Court  of  Probates  be  aflSrmed,  with  costs.      JSTtf  rep^SlI 

*  ir,  and  are  rea/Zy. 


▲1.LARD  ET  AL.  t%.  ORLEANS  NAVIGATION  COMPANT. 

ATTEAL   worn  THS    PAftlBB   COURT,    FOR   TBR     PARISH   AND   CITY   OF 

NlW-ORLBAVfl. 

In  rU  RMOciatioiii  or  contracts,  the  partners  or  parties  in  interest,  must  be 
made  parties  to  aU  suits  instituted  on  the  contract  or  association. 

So,  where  apportion  of  the  shareholders  of  the  Pontchartrain  Lake  Road 
Company,  sued  for  an  infringement  of  their  contract  with  defendants, 
EUldt  that  all  the  shareholders  or  parties  in  interest,  must  be  parties  to 

This  is  an  action  by  a  pari  of  the  shareholders  in  an 
association  called  the  Pontchartrain  Lake  Road  Company, 
against  the  defendants,  claiming  damages  of  them,  for  an 
infringement  of  a  contract  made  with  the  plaintiffs,  through 
and  by  Louis  Allard. 

Allard  show?,  that  he  contracted  with  the  defendants  to 
make  a  shell  road  from  the  bridge  on  Bayou  St.  John,  running 
on  the  north  side  of  said  bayou  to  the  lake,  for  which  he  was 
Co  bmFe  the  exclusive  right  of  charging  and  receiving  tolls  for 
twenty-two  years.  That  since  the  completion  of  said  road,  the 


ALLARD  KT  AL. 
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BAs-nnn  T^ivf.  defendants  have  made  a  road  on  the  south  side  of  said  bayou, 
Majf,  1839.     contrary,  and  in  violation  of  their  contract  with  him,  ami  wow 
hi8  associates^  to  their  damage  fifty  thousand  dollars,  for  which 

oRLHAiis  KAvi.  he  prays  judgment. 

oATioa  CO.  xhe  defendants  excepted  to  the  petition,  because  all  the 
shareholders  or  members  of  Allard's  association,  were  not 
parties  plaintiff  to  the  suit.  The  exception  was  overruled. 
After  answer  to  the  merits,  the  cause  was  submitted  to  a 
jury,  who  returned  a  verdict  of  ten  thousand  dollars  for  the 
plaintiffs,  and  from  judgment  in  conformity  thereto,  the 
defendants  appealed. 

Denis  and  PresUmy  for  the  plaintiffs. 

Henneny  for  the  appellants. 

Eustisy  /.,  delivered  the  opinion  of  the  court. 

Louis  Allard  and  four  others,  sue  the  defendants,  alleging 
that  Allard  contracted  with  them  for  ih^  construction 
of  a  road  on  the  north  side  of  the  Bayou  St.  John,  which 
they  were  authorized  to  make  under  the  18th  section  of  their 
charter,  in  consideration  of  Allard's  having  the  tolls  during 
the  term  of  twentyrtwo  years,  which  the  company  by  law 
had  a  right  to  exact ;  that  Allard  performed  his  part  of  the 
contract ;  that  he,  afterwards,  ceded  a  part  of  his  interest 
under  the  contract,  to  certain  persons  who  formed  a  private 
association,  dividing  the  whole  into  one  hundred  and  fifty 
shares,  of  one  hundred  and  fifty  dollars  each,  and  retaining 
himself  seventy-eight  shares ;  eleven  of  the  shares  were 
taken  by  the  defendants,  who  afterwards  sold  them. 

That  for  several  years  the  undertaking  was  profitable  to 
the  plaintiffs,  from  the  tolls  derived  from  the  road ;  that 
afterwards  the  defendants  instituted  a  vexatious  suit,  undpr 
false,  wicked  and  malicious  pretences,  for  the  purpose  of 
annulling  the  contract,  and  regaining  the  possession  of  the 
road  ;  that  said  suit,  after  a  delay  of  five  years,  was  ter- 
minated against  the  present  defendants,  and  that  in  violation 
of  the  contract,  the  defendants  constructed  a  road  on  the 
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ALLARD  rr  JlX.. 

tit. 

OKLBAn  VATX- 

eATIOV    oo. 


olber  side  of  the  bayou,  by  which  the  revenues  resulting  from  Eaitbbh  Shn. 
the  plaintiff's  road  were  taken  away,  to  the  damage  of  the     3fey,  im9. 
plaintiffs  fifty  thousand  dollars.  ==8 

At  the  trial  in  the  court  below,  a  verdict  was  rendered  for 
the  plaintiffs  against  the  defendants,  for  ten  thousand  dollars. 
Judgment  was  rendered  on  the  verdict,  and  the  defendants 
have  appealed. 

An  exception  was  taken  by  the  defendants  to  the  want  of 
proper  parties  plaintiff,  which  was  overruled  by  the  court 
below,  and  is  now  presented  to  us  for  decision,  and  as  the 
case  comes  before  us,  we  are  under  the  necessity  of  acting 
on  it,  without  any  reference  to  the  merits  of  the  cause. 

The  exception  is,  that  aU  the  stockholders  of  the  associa- 
tion who  became  the  assignees  of  the  interest  of  Allard 
transferred  to  them,  are  not  parties  to  the  suit. 

It  does  not  appear  that  the  stockholders,  other  than  the 
plaintifib,  are  out  of  the  jurisdiction  of  the  court,  or  that  any 
obstacle  exists  to  their  being  made  partiea 

We  do  not  think  that  the  circumstance  of  the  defendants 
having  been  stockholders,  affects  the  operation  of  this  legal 
exception. 

The  defendants  contracted  with  Allard  alone.  They 
can  only  be  responsible  to  him  on  the  contract,  or  in  an 
equitable  action  to  those  who  represent  his  entire  interest.  ^  In  all  aaaoeU- 
The  defendants,  by  taking  shares  in  the  association,  con-  tmu,  ^  ^I 
sented  to  this  division  of  interests,  but  they  did  not  thereby  "n"nt««tt'inu2 
preclude  themselves  from  having  the  parties  in  interest  be  made  pMtiea 
united  in  a  suit  brought  on  (he  original  contract.  tuted    on    the 

Not  only  the  principles  of  contracts,  but  the  administration  ©ral lonf  "^  ****" 
of  iustice  require,  that  the  parties  in  interest  should  be  made     9?*  "^^^^  « 

•^  .  ,  .  wi.     1  ...  porfaon  of    the 

parties  to  the  suit  on  a  contract.  If  the  parties  in  interest  shareholders  of 
refuse  to  unite,  they  can  be  made  parties  defendant,  and  ^i^  uke'^d 
thus,  in  a  single  suit,  the  rights  of  all  .can  be  determined,  J^"!*'?^-  .*"«* 
without  the  multiplied  litigation  which  any  other  mode  of  ment  of  their 
proceeding  would  necessarily  occasion,  and  which  it  is  the  fbadantsT**^/^ 
duty  of  courts  of  justice  to  discountenance  and  prevent.  2  i^^j^JSL  ^^ 
Stores  Equity^  742.  This  rule  is  only  dispensed  with,  when  parties  in  inters 
it  becomes  extremely  difficult,  inconvenient  or  expensive,  ties toUie  aolt!^ 
3  Vestifj  junioTy  314.     1  Johnson* s  Chancery  Reports,  350. 
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Bastbaw  Dut.      la  this  case^  the  stockholders  are  few,  and  no  sufficicDt 
Mmi,  1859.    reason  has  been  offered  for  their  not  having  been  made 
parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  reversed,  and  the  cause 
be  remanded  to  the  court  for  further  proceedings ;  and  it  is 
ordered,  that  the  stockholders  mentioned  in  the  plaintiffs' 
petition,  as  well  as  all  other  stockholders  of  thePontchartrain 
Lake  Road  Company,  be  made  parties  to  this  suit,  and  that 
the  plaintiffs  and  appellees  pay  the  costs  of  this  appeal. 


■aaagtta— — 
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Where  the  aeller  delivered  up  the  notes  of  the  purchaser,  which  he  had 
received  for  the  price,  in  exchange  for  the  notes  of  other  persons,  the 
debt  dae  by  the  purchaser  was  thereby  novated,  and  his  warranty  does 
not  extend  to  the  solvency  of  the  makers  and  endorsers  of  the  notes 
^ven  in  exchange. 

Where  the  purchaser  and  ten  other  persons,  bind  themselves,  jointly,  to 
re-imburse  the  seller  the  amount  of  certain  notes  given  to  him,  if  not 
paid  at  maturity,  each  one  will  only  be  bound  for  his  proportion  of 
the  loss. 

So,  where  the  purchaser,  supposing  himself  bound  in  tolido,  when  he  was 
only  jointly  liable  with  others,  made  a  contract  for  the  payment  of  the 
whole  claim  under  this  belief:  Held^  that  it  is  an  error  of  law,  and  he  is 
entitled  to  relief. 

This  is  an  action  to  rescind  a  contract,  and  for  the  return 
of  a  payment,  as  having  been  made  in  error  of  law. 
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The  plain liff  purchased  a  tract  of  land  from  the  defendant^  BASTKnir  Dirt. 
and  gave  his  three  promissory  notes,  payable  in  one,  two  and     J^^  i^^- 
three  years,  for  sixteen  thousand  dollars  each,  for  the  balance       bamthkt 
due,  secured  by  endorsement  and  mortgage.     The  defendant  «»• 

bound  himself,  that  in  case  the  plaintiff  should  re-seli  the 
whole  or  a  part  of  (he  property,  to  raise  his  mortgage,  return 
the  three  notes,  on  receiving  the  amount,  after  deducting 
eight  per  centum ;  or  to  exchange  them  for  notes  of  the 
purchasers,  satisfactorily  endorsed.  In  pursuance  of  this 
stipulation,  the  defendant,  Andry,  received  twenty  notes  of 
the  different  purchasers,  at  a  re-sale  of  the  property,  secured 
by  mortg^age,  &c,  and  delivered  up  to  the  plaintiff  his  three 
original  notes.  Ten  of  these  purchasers,  at  the  re-sale, 
intervened  with  the  plaintiff  in  a  notarial  act,  of  the  2Sd 
February,  1837,  and  guaranteed  the  payment  of  these  notes. 
Nine  of  them  were  not  paid  at  maturity,  leaving  a  balance 
unpaid,  including  costs,  of  thirty«five  thousand  eight  hundred 
and  forty  dollars,  for  which  the  present  plaintiff,  supposing 
himself  bound  in  lofido,  in  the  act  of  guaranty,  entered  into 
a  new  contract  for  the  payment  of  the  whole  amount  in  bank 
stock. 

The  plaintiff  now  alleges,  that  he  was  laboring  under  an 
error  of  fact  and  of  law,  in  making  said  contract,  from  the 
effects  <rf  which,  he  seeks  relief.  He  prays  that  the  act  by 
which  this  contract  was  entered  into  be  cancelled  ;  that  the 
defendant  be  condemned  to  pay  him  the  sum  of  thirty-five 
thousand  eight  hundred  and  forty  dollars,  with  interest  and 
costs. 

The  defendant  pleaded  the  general  issue.  It  was  admitted 
in  evidence,  that  the  plaintiff  had  made  the  payment  to  the 
defendant,  for  the  deficiency  occasioned  by  the  protested 
notes^  in  bank  stock  of  the  Improvement  Bank,  at  eighty 
dollars  per  share,  for  one  hundred  dollars  paid. 

The  judge,  a  quoy  decided  that  the  plaintiff  was  acting 
under  an  error  in  law,  supposing  himself  liable  m  9oUdo^  in 
the  act  of  guaranty,  when  he  was  only  bound  jointly^  with 
ten  others,  to  pay  his  proportion  of  the  notes  that  remained 
uupaid  at  maturity,  and  was  entitled  to  relief.    Judgment 
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Bastbkv  Dm.  was  givea  for  annulling  ihe  new  contract,  and  for  the  return 
May,  183V.     of  the  bank  stock,  reserving  to    the  defendant   his  right 
against  the  plaintiff,  for  his  proportion,  in  an  action  against 
the  joint  obligors.     The  defendant  appealed. 


BARTHIT 

TV. 
AITDRX. . 


L.  JcuMy  for  the  plaintiff. 

Benjamm^  conltra, 

Rost,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  purchased  from  the  defendant,  a  tract  of  land 
for  seventy  thousand  dollars,  of  which  twenty-two  thousand 
were  paid  in  cash,  and  for  the  balance,  the  plaintiff  gave  his 
three  several  promissory  notes  to  the  order  of,  and  endorsed 
b;  Antoine  Maurin.  In  the  deed  of  sale,  the  defendant 
bound  himself,  in  case  the  plaintiff  should  re-sell  the  whole 
or  a  part  of  the  land,  to  raise  the  mortgage  by  which  the 
aforesaid  three  notes  were  secured,  and  to  return  the  said 
notes  on  receiving  the  amount  thereof,  after  deducting  eight 
per  cent,  discount,  or  to  exchange  them  for  notes  of  pur- 
chasers of  portions  of  said  property,  drawn  and  endorsed  to 
the  satisfaction  of  the  said  defendant. 

Subsequently,  the  aforesaid  notes  were  exchanged  for 
others,  received  by  the  plaintiff  in  payment  of  portions  of  the 
land.  The  notes  of  the  plaintiff  were  returned  to  him, 
and  the  mortgage  which  the  defendant  had  retained  on  the 
property,  was  raised  by  him,  in  the  notarial  act  containing 
these  stipulations.  Ten  other  persons  intervened,  who 
declared  that  they  warranted  to  the  defendant,  together  with 
the  plaintiff,  who  bound  himself,  also,  to  that  effect,  the 
payment  of  all  and  each  of  the  notes  given  to  him  in 
exchange,  and  that  although  they  did  not  endorse  them, 
they  bound  themselves  to  reimburse  to  him  the  amount  of 
all  those  notes  which  should  not  be  paid  when  due. 

The  greater  part  of  these  notes' were  protested  for  non- 
payment. The  plaintiff  took  them  back  from  the  defendant, 
and  gave  him  in  payment  thereof,  four  hundred  and  forty- 
eight  shares  of  bank  stock. 
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The  plaintiff  now  contends,  that  he  took  up  these  notes  EAsrxiur  Diet. 
under  a  false  impression  that  he  was  bound  in  solido  to  the     J^tft  i8d9. 
defendant,  together  with  the  other  persons  named  in  the  act       bahthct 
by  which  the  exchange  of  notes  was  made,  when  in  fact  he  '"»• 

was  only  jointly  bound  with  them,  and  he  asks  to  be  relieved  Where '  the 
against  that  error  of  law.  The  defendant  pleaded  the  gene-  up\he  ^^t^'^or 
ral  issue,  and  judgment  having  been  rendered  against  him  in  ^^®    p«r«*»Mer, 

1       ^         .  ,  ,,«,•..  i7        ,    .        1       vhichhehadre- 

the  first  instance,  he  appealed.  The  facts  alleged  by  the  eeWed  for  the 
plaintiff  are  fully  proved.  The  defendant  expressly  states  in  ch!uf^  for  the 
the  notarial  act,  passed  between  him  and  the  plaintiff,  that  "°**^«   °f.  °^t! 

^  ^  r  »  persons,  the  debt 

he  received  the  three  notes  of  the  plaintiff  endorsed  by  due  bythepar- 
Maurin,  in  payment  of  the  land  he  sold.  Subsequently,  he  thereby  noyatedt 
exchanged  these  notes  for  notes  of  other  persons,  many  of  f^^Jj^JJ  not"ex- 
which  were  not  paid  at  maturity.     The  debt  of  the  plaintiff  tend  to  the  soi- 

-  -        ,  ,  ^    1      1  1  •       ▼ency  of  the  ma- 

was  novated  by  the  exchange,  and  the  law  does  not  require  kers  and  cndor- 
him  to  warrant  the  solvency  of  the  drawers  and  endorsers  of  *^^g°^  ^\l  °**^®* 
the  notes  he  gave,  unless  he  knew,  or  had  strong  reasons  to  «t?,?^®'  , 

.  .  .        .  .        ■  jT  X.  '  Where  the  pup. 

suspect,  that  they  were  insolvent  at  the  time  of  the  assign-  chaser  and  ten 
ment,  which  knowledge  is  not  alleged.  binrihemwives 

All  the  rights  of  warranty  of  the  defendant  against  the  jointly  to  reim- 
plainlifl^  result  exclusively  from  the  contract  which  they  the  amount  of 
made.  In  that  contract,  the  plaintiff  and  ten  other  persons  ^'to'himjf^ot 
bind  themselves,  jointly,  to  reimburse  to  the  defendant,  the  Sch'*one*"w?ii 
amount  of  any  of  the  notes  given  to  him,  which  will  not  be  only  be  bound 
paid  at  maturity.  The  notarial  act  passed  between  the  tlon  of  the'iossr 
plaintiff  and  defendant,  when  the  former  gave  bank  stock  for  pi^haaer^^up! 
all  the  notes  unpaid,  shows  clearly  that  he  was  in  error,  and  posing   himself 

.,.,,...,  .  .  ., ,  ^  .         ,       bound  »n  toUdOy 

believed  himself  bound  tn  soltdOy  and  we  cannot  resist  the  when  he  was  on- 
conviction,  that  this  error  was  the  only  cause  of  the  contract  witi^'^^^^oihenT 
last  entered  into.  5"<*?  a  contract 

for  the  payment 
of    the    whole 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  beUef  ?"  ^ff^ 
judgment  of  the  Commercial  Court  be  affirmed,  with  costs,     *'***  *i  J'  «"  ^ 

•^      °  '  ror  of  law,  and 

he  is  entitled  to 
relief. 


VOL.    XIV. 
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Eastkiui  Dibt. 

May,  1839.  POYBRAS  VS.  TUR6EAU. 

POXDBAS 

119.  APPEAL   FROM   TBE   COVET    OF  THE    SECOND   JUDICIAL   DISTRICT,    FOR  THE 

TUAeEAU.  PARISO  OF  ASCENSION,  THE  JUDGE  OF  THE  DISTRICT  PRESIDING. 

Where  osiiriouB  or  confound  interest  has  been  paid,  the  party  oan^ot 
recover  it  hack,  or  have  it  deducted,  when  so/ed  for  the  deht. 

And  where  the  extension  of  the  day  of  payment  w&s  eonditionalt  depending 
on  the  punctual  annual  payment  of  the  interest,  and  the  debtor  fails  to 
pay  the  interest  punctually,  still  the  creditor  cannot  sue  for  the  recovery 
of  the  principal  debt  and  interest,  until  the  expiration  of  the  extended 
time,  wiihout  putting  the  debtor  in  mord. 

This  is  an  action  instituted  by  B.  Poydras,  as  beir,  and 
acting  for  himself  and  the  legatees.of  the  late  Julien  Poydra% 
on  two  promissory  notes  executed  by  the  defendant's  ances- 
tor in  1820  and  in  1824,  for  the  sum  of  eighteen  thousand 
six  hundred  and  twelve  dollars.  It  was  stipulated  that  these 
two  notes  were  to  draw  six  per  cent,  interest  per  annum, 
payable  on  the  1st  of  March,  in  each  year ;  and  the  debtor 
was  allowed  the  privilege  of  delaying  final  payment  of  the 
principaly  until  the  1st  of  April,  1840,  by  the  punctual  pay- 
ment of  the  annual  interest.  J.  Foydras  died  in  I824i  and 
the  plaintiff  succeeded  to  his  actions. 

The  defendant  succeeded  to  the  obligations  of  his  ancestor, 
at  the  death  of  the  latter,  in  1828.  The  next  year  the  plain- 
tiff sent  a  statement  of  the  interest  account  between  them, 
to  the  defendant,  from  1824  to  March,  1829,  including  com- 
pound interest,  which  was  not  objected  to,  and  ultimately 
paid. 

The  interest  was  also  regularly  paid  from  March,  1829,  to 
1832.  After  this,  two  sums  of  two  thousand  and  one  thou- 
sand dollars,  were  paid  on  aecaurU  of  inkreety  up  to  September, 
1837,  when  arrears  still  existed,  and  suit  was  commenced  for 
the  prbicipal  and  interest. 

The  defendant  pleaded  that  he  could  not  be  sued  for  the 
principal  debt,  until  the  expiration  of  the  extended  term,  in 
April,  1840 ;  and  that  compound  interest  was  charged,  and 
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had  been  paid,  which  should  be  deducted ;  and  such  real  EAvmir  Dm. 
balance  as  was  due,  he  was  ready  to  pay,  but  that  no  arnica^    .^by,  1839. 
Ue  demand  had  been  made  for  the  principal,  which  he  was      yotbbas 
not  bound  to  pay  until  doe. 

There  was,  however,  judgment  for  the  plaintiflT,  allowing 
faim  the  principal  and  arrears  of  interest,  and  the  defendant 
appealed. 

L.  Janm,  for  the  plaintiff,  insisted  on  the  affirmance  of  the 
jadgment,  with  some  corrections. 

R$9diaB,  coafro,  contended  that  judgment  could  not  go  for 
the  principal  debt,  until  the  expiration  of  the  term,  because 
no  amicaUe  demand  had  been  made,  and  the  defendant  was 
not  put  ta  ffiorA.     Lovitiana  Code^  2042. 

8.  There  is  compound  interest  charged ;  the  true  balance 
the  defendant  is,  and  has  been  ready  to  pay.  Compound 
interest  is  illegal,  and  cannot  be  recovered.  Lauma$ia 
CMe,  19S4. 

Jlfwrtim,  J^  delivered  the  opinion  of  the  court. 

In  this  case  a  re-hearing  has  been  prayed  for,  and  the  court 
has  reconsidered  its  first  judgment. 

It  appears,  that  by  a  notarial  instrument,  the  defendanf^ 
mediate  ancestor  acknowledged  himself  indebted  to  the  late 
JuUen  Poydras,  to  whom  the  plaintiff  has  succeeded  as  insti- 
tuted heir,  in  the  sum  of  fifteen  thousand  five  hundred  and 
twelve  dollars,  which  he  promised  to  pay  in  one  year^  with 
the  faculty  of  deferring  payment  during  ten  years,  on  an 
annual  payment  of  interest,  at  the  rate  of  ten  per  cent,  per 
annum.  Four  years  after,  (1834,)  by  a  private  act,  the  rate 
of  interest  was  reduced  to  six  per  cent ;  and  the  defendant's 
ancestor  acknowledged  a  new  loan  of  three  thousand  one 
hundred  dollars,  and  promised  to  pay  the  two  capitals,  with 
the  same  annual  interest,  on  the  19th  April,  1830,  or  sooner. 
This  last  day  of  payment  was  afterwards  protracted,  until 
the  I9th  of  April,  1840,  on  condition  that  the  interest  should 
be  paid  annually,  on  the  first  day  of  March  of  each  year. 


TUBeXAU. 
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EisTSAir  D18T.      The  defendant,  however,  has  failed  to  pay  the  interest 

■^y>  i«39'     regularly,  since  the  last  day  of  March,  1882 ;  having  only 

poTDRAB       paid  the  sum  of  three  thousand  dollars  from  that  time  until 

the  institution  of  suit,  in  September,  1S27,  which  left  a  large 

balance  of  interest  still  due,  besides  all  the  principal. 

The  present  suit  is  brought  to  obtain  a  decree,  declaring 
that  the  defendant  having  failed  to  comply  with  the. condition 
on  which  payment  had  been  protracted,  to  wit :  the  punctual 
and  annual  payment  of  interest  on  the  1st  of  March  of  each 
year,  the  capital  and  arrears  of  interest  are  now  due  and 
payable,  and  that  judgment  may  be  given  accordingly. 

The  defendant  pleaded  the  general  issue,  and  averred  that 
about  the  28th  July,  1829,  he  paid  all  the  interest  then  due ; 
and  since,  at  different  times,  amounting  to  seven  thousand 
two  hundred  and  forty-four  dollars  and  thirty-five  and  a  half 
cents.  That  the  amount  of  interest  from  1829  to  1887, 
including  the  latter  year,  is  eight  thousand  nine  hundred 
and  thirty-five  dollars,  leaving  a  balance  of  sixteen  hundred 
and  ninety  dollars  and  sixty-five  cents,  which  he  has  always 
been  ready  to  pay,  but  that  the  plaintiff  has  refused  to  receive 
it ;  and  he  further  states,  that  compound  interest  has  been 
charged. 

There  was  judgment  in  favor  of  the  plaintiff,  for  the  sum 
of  four  thousand  three  hundred  and  fifty-one  dollars  and 
eighty-four  cents,  for  arrears  of  interest ;  and  for  the  princi- 
pal, amounting  to  eighteen  thousand  six  hundred  and  twelve 
dollars,  with  costs.     The  defendant  appealed. 

The  counsel  for  the  appellant  has  contended,  1.  That 
the  amount  of  interest  claimed  by  the  appellee  is  not  due, 
because  it  is  composed  of  compound  interest,  which  is  illegal. 
The  true  balance,  he  insists,  is  that  stated  in  the  answer. 

2.  The  term  of  payment  granted  was  not  conditional ; 
the  payment  of  the  balance  of  interest  due,  alone  can  be 
enforced. 

3.  Even,  if  in  this  case,  the  resolutory  condition  be 
implied,  the  court  erred  in  declaring  that  there  was  a  for- 
feiture ;  and  that  the  payment  of  both  principal  and  interest 
could  be  enforced,  because  it  is  admitted,  that  the  amount  of 
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iaieresC  sued  for  is  greater  than  that  really  due ;  that  the  eusi^rh  Diit. 
defendant  was  never  put  in  mor&y  and  that  a  reasonable  time     «^gy»  >839' 
should  have  been  granted  to  pay  the  interest  after  judgment.       totdbas 
The  appellee  has  prayed  that  the  judgment  be  so  amended       ^JJJ'b^,;, 
as  to  allow  interest  until  the  payment  of  the  principal. 

I.  It  appears  from  the  evidence,  that  the  plaintiff  trans- 
mitted a  statement  of  the  interest  due  on  the  whole  capital, 

from  1824,  to  March,  1829,  amountinff  to  six  thousand  two     Where  u«iri- 

'  '  °  iij  ousoroompoond 

hundred  and  mnety-five  dollars,  and  which  mcluded  com- interest  has  been 
pound  interest  at  the  rate  of  six  per  cent,  being  added  at  the  ^nnot^  reoov^ 
end  of  each  year.  The  defendant  acknowledged  thisaccouni;,  ?!j*Suitedwhen 
and  paid  the  sum  of  five  thousand  five  hur^dred  and  eighty-  saed  for  the 
three  dollars  seventy-five  cents,  and  gave  his  note  for  the 
balance  of  seven  hundred  and  eleven  dc^lars  thirty  cents, 
which  was  afterwards  paid. 

This  court  has  decided,  in  the  case  of  MiUaudon  vs. 
Amaiid^  4  Lomnana  Reports^  542,  that  where  usurious  inte- 
rest has  been  paid,  the  party  cannot  recover  it  back.  The 
defendant  cannot,  therefore,  recover  the  compound  interest 
which  he  has  paid. 

II.  The  extension  of  the  day  of  payment  was  conditional, 
depending  on  the  punctual  annual  payment  of  interest.  The    And  where  the 
evidence  shows,  that  the  appellant  had  failed  to  pay  the  day^of^pLymen* 
interest  for  several  years,  and  was  in  arrears  when  suit  was  Y*»  conditional, 

''  '  depending  on  the 

instituted.  panctual  annoal 

III.  We  are  of  opinion,  the  plaintiiOT  cannot  avail  himself  iot^^J^,  i^d  the 
of  a  breach  of  the  condition,  because  he  did  not  put  the  ^^^y^the^fnterMt 
debtor  in  morh.  It  is  true,  payment  was  to  be  made  at  the  ponetoaily,  still 
domicil  of  the  plaintiff's  ancestor,  or  to  his  order.  The  not  sue  for  the 
ancestor  died  a  very  short  time  after  the  last  agreement.  He  JlrincSi  ^'VeM 
left  a  considerable  number  of  universal  legatees,  most  of  and  interest,  un- 

-  .  _    -  .     _  ,  .      1       J       •   •!        til  the  expiration 

whom  resided  in  France ;  there  was  no  particular  domicil  at  of  the  extende 
which  payment  ought  to  have  been  made.     It  was  neces- p^^j'^^^iJJ^'^^iJJ' 
sary,  therefore,  to  put  the  defendant  in  mor&y  in  order  to  or  in  mord. 
render  the  resolutory  condition  available. 

We  think  the  court  erred  in  decreeing  the  payment  of  the 
principal.  This  renders  it  unnecessary  to  consider  the  plain- 
tiff's prayer  for  the  amendment  of  the  judgment. 
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BAtfUtiur  DifT.      IV.  It  appears,  that  the  inierest  was  paid  regularly  for  the 
Mair,  1839.     years  18S0,  1831  and  1832,  up  to  the  last  of  March.    On 
^„g        account  of  the  interest  due  since  March,  1832,  the  defendant 
t».  made  only  two  payments ;  one  in  March,  1836,  of  two  thou- 

sand dollars,  and  another  in  April,  1836,  of  one  thousand 
doilans,  in  all  three  thousand  dollars.  The  interest  which 
accrued  from  the  last  of  March,  1832,  to  the  13ih  of  Octo- 
her,  1838^  when  judgment  was  rendered  in  the  court  below, 
a  period  of  six  years  and  one  hundred  and  ninety-six  days 
amounts  to  seven  thousand  three,  hundred  and  eight  dollars 
and  twenty-eight  cents,  which  leaves  a  balance  due  oti  thai 
day  after  deducting  three  thousand  dollars  for  payments 
made,  of  four  thousand  three  hundred  and  eight  dollars  and 
twenty-eight  cents,  for  which  the  plaintiff  is  entitled  to 
judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed, 
and  proceeding  to  give  such  judgment  as  ought  to  have  been 
rendered  in  the  court  below,  it  is  ordered,  adjudged  and 
decreed,  that  plaintiff  recover  from  defendant,  the  sum  of  four 
thousand  three  hundred  and  eight  dollars  and  twenty-eight 
cents,  with  costs  in  the  District  Court,  and  that  he  pay  those 
of  the  appeal. 


WEBB  vs.  GORMAN,  ET  AL.^ 

AFPSAL  rmOM  THE   COOftT  OF  THI  SIOHTR  JUDICIAL    DI6TB1CT,    FOR    THK 
PARISH   OF   ST.    HELENA,   THE   JUDGE   THEREOF   PRESIDING. 

Where  r  probRte  srIo  is  RttRcked  rs  frRndolent,  null  and  Toid,  and  the 
matter  is  left  to  r  jury,  who  in  their  yerdict  treat  the  sale  as  r  nullity, 


*Thi8  oaae  was  decided  at  the  January  term,  1830,  and  has  been  miBlaid, 
whieh  caused  it  Co  be  omitted  in  its  proper  place. 
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Wihich  if  soppoited  by  evidence,  the  porcfaoeex  caniiot  avail  himself  of  Qj^arBBa  Dibt. 
tit]e«  or  have  any  recourse  in  warranty  against  tlie  heirs  of  the  deceased     Mty^  1839. 
owner,  webb 

aiauoe  the  adoption  of  the  Louisiana  Code,  as  an  ainsndmmk  and  in  repeal  sqbm^'vm  iXm 
of  the  Code  of  1808,  the  inereated  value  of  the  property  at  the  time  of 
eviction,  i«  not  neeeuarify  the  Miandard  of  damages  to  be  paid  by  the 
wvxtmtm  to  the  party  evicted. 

This  is  a  petitory  action  to  recover  a  tract  of  land  in  the 
parish  of  St..  Helena,  ia  the  possessioa  and  claimed  hy  the 
defendaoty  Gormao. 

The  plaintiff  alleges  he  purchased  said  tract  of  land  from 
a  MM9k  Fletcher,  through  her  authorized  agent,  P.  Steven-* 
son ;  that  Mrs.  Fletcher  inherited  it  from  her  mother,  Mrs. 
Lydia  Highland,  who  was  the  legatee  and  instituted  heii  pf 
her  late  husband,  Nicholas  Highland,  to  whom  the  land  was 
confirmed  by  the  government  of  the  United  Slates.  He 
further  shows  that  the  land  is  worth  two  thousand  five  hun- 
dred dollars,  and  that  Gorman  has  cut  down  timber  and 
cleared  about  thirty  acres,  which  he  has  in  cultivation,  worth 
three  dollars  per  acre  rent,  and  has  caused  damage  to  the 
amount  of  five  hundred  dollars.  He  prays  that  he  be  decreed 
to  be  the  true  owner,  and  have  judgment  for  possession, 
damages  and  rents. 

The  defendant  pleaded  a  general  denial,  and  set  up  title 
to  the  land,  by  purchase  from  Jacob  Smith,  whose  heirs  and 
legal  representatives  he  called  in  warranty,  to  defend  his  tide. 
They  deny  any  authority  or  right  in  Stevenson  to  sell  the 
land,  as  the  agent  of  Mrs.  Fletcher ;  that  the  same  was  sold 
by  order  of  the  judge  of  probates,  on  the  petition  of  Lydia 
Highland,  as  the  administratrix  and  heir  of  Nicholas  High- 
land, and  purchased  by  Jacob  Smith,  in  good  faith,  and  for 
a  valuable  consideration. 

Upon  these  pleadings  and  issues,  the  cause  was  tried 
before  the  court  and  a  jury. 

Ttie  plaintiff  produced  an  authentic  act  of  sale,  dated  the 
11th  of  November,  18S6,  from  P.  Stevenson,  agent  of  Mrs. 
Fletcher,  to  four  hundred  and  thirty-six  acres,  embracing 
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Eaitxm  Dist.  the  land  in  contest,  for  the  price  of  one  thousand  five  hun- 

May,  18S9.     dred  dollars.     It  further  appeared  that  Nicholas  Highland 

,p,„  ~~  died  in  1821,  and  bequeathed  his  estate,  personal  and  real, 

^'  to  his  wife,  Ly  dia  Highland,  including  the  tract  of  land  which 

has  been  sold  to  the  plaintiff. 

In  1824,  tfhe  rendered  an  account  of  her  administration 
and  stated  in  her  petition,  that  on  "  mature  consideration 
she  would  be  acting  contrary  to  her  own  interest,  as  well  as 
that  of  the  succession,  to  sell  any  portion  of  it  at  auction, 
and  prayed  to  have  all  proceedings  stopped  relative  to  a  sale, 
that  she  might  have  the  sole  management  of  the  same, 
agreeably  to  the  last  will  and  request  of  her  late  husband, 
(she  being  left  sole  heir  and  manager.")  The  prayer  of  this 
petition  was  granted,  only  ordering  the  sale  of  sufficient 
property  to  pay  the  probate  fees. 

Mrs.  Highland  removed  to  the  state  of  Mississippi,  and  in 
her  absence,  claims  were  presented  against  her  late  hus- 
band's succession,  on  which  suit  was  brought,  and  one  Abner 
Wamack,  appointed  curator  lo  the  same.  On  her  return,  in 
1829,  a  petition  was  presented  by  an  attorney,  in  her  name, 
praying  for  a  sale  of  the  estate,  and  a  meeting  of  creditors, 
which  was  ordered.  On  the  29lh  May,  1830,  an  order  was 
made  that  said  sale  take  place  on  the  5th  July  following. 
On  that  day,  the  land  in  question  was  sold  by  the  parish 
judge  of  the  parish  of  St.  Helena,  on  one  and  two  years 
credit,  and  adjudicated  to  Jacob  Smith  for  one  hundred 
dollars.  On  the  8th  January,  1836,  Smith  sold  it  to  the 
defendant  for  four  hundred  dollars. 

All  the  probate  proceedings  had  in  appointing  a  curator  in 
Mrs.  Highland's  absence,  and  placing  her  again  in  the 
administration  of  her  husband's  estate  in  1829-30,  were 
shown  to  be  null  and  void.  She  had  accepted  the  succes- 
sion as  instituted  heir,  administered  it  and  paid  the  debts 
thereof.  The  property  was  community,  and  she  was  owner 
in  her  own  right,  of  one-half.  The  plaintiff's  vendor  was 
the  daughter  of  Mrs.  Highland,  who  inherited  the  disputed 
premises  from  her  mother. 

•  There  was  a  verdict  and  judgment  for  the  plaintiff,  decree- 
ing him  the  land,  and  in  favor  of  Grorman  against  Smith's 


vt. 
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for  two  thoueand  seven  hundred  and  fifty  dollars  in  war-  EAsimv  Dm. 
ranty,  with  costs  of  suit.  Jfoy,  1S39. 

The  warrantors  appealed. 

» 

7.  L.  JSndrewi,  for  the  plaintiff,  contended,  that  the  evi- 
dence showed  that  Mrs.  Highland  accepted  the  succession 
of  her  husband,  paid  debts,  administered  it  as  testamentry 
executrij[;  and  received  all  her  husband's  portion,  as  insti- 
tuted heir  and  universal  legatee. 

2.  The  vendor  of  the  plaintiff,  who  is  the  daughter  and 
heir  of  Mrs.  Highland,  is  in  no  way  bound  or  liable  in  war- 
ranty. The  property  was  her  mothers,  who  owned  one-half 
in  her  own  right,  as  widow  in  community,  and  inherited  the 
other,  under  her  husband's  will,  long  anterior  to  the  pre- 
tended sale,  under  which  the  warrantors  claim. 

3.  This  sale  is  a  nullity.  It  was  procured  through  fraud, 
and  is  a  sham.  Mrs.  Highland,  in  fact,  never  petitioned  for 
it ;  the  petition  was  signed  by  an  attorney,  and  not  by  her, 
and  the  jury  did  not  believe  it  was  ever  authorized  by  her. 
All  her  previous  acts  show  that  she  never  could  have  sanc- 
tioned such  proceedings ;  the  whole  of  which  are  illegal, 
informal,  fraudulent,  null  and  void,  on  the  face  of  them. 

4.  The  jury  believed  the  defendant,  Gorman,  to  be  in  good 
faith,  but  that  Smith,  bought  in  bad  faith ;  being  intimate 
with  the  affairs  of  Highland's  estate,  and  one  of  its  appraisers; 
the  jury,  therefore,  gave  Gorman  the  full  value  of  his  pos- 
sessions from  which  he  was  evicted,  and  refused  to  aUow 
Smith's  heirs  any  warranty  on  the  pretended  probate  sale  to 
him. 

Pmn^  for  the  defendant,  Gorman,  insisted  that  he  was  a 
purchaser  in  good  faith,  and  held  under  a  just  title ;  that  he 
had  made  useful  improvements,  and  was  entitled  to  recover 
in  case  of  eviction,  not  only  the  original  price,  but  the  value 
of  the  improvements^    Lotdriana  Code^  2485. 

8.  The  evidence  supports  the  verdict  of  the  jury,  in 
awarding  them  the  increased  value  of  the  premises. 

6  VOL.   XIV. 
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Eastkrh  Dibt.      M^Caleby  Etuiis  and  Darndsotiy  for  the  heirs  of  Smith  and 

May,  1839.     appellants,  insisted  that  the  sale  by  order  of  the  Court  of  Pro- 

,,^3^  "**  bates,  under  which  their  ancestor  purchased,  was  a  sufficient 

^'  protection  to  their  title,  and  especially  as  a  valuable  consider- 

09MXAX    XT  AL  '  t  tf 

ation,  was  paid  therefor  to  the  succession  of  Highland. 

2.  The  sum  allowed  on  the  warranty  is  excessive  and 
illegal.  The  increased  value  of  the  property  makes  no  part 
of  the  damages,  since  the  repeal  of  the  code  of  1808.  Abat 
vs.  Morris  et  a{.,  9  Louisiana  Reports^  562. 

3.  The  jury  found  in  favor  of  Thomas  Grorman,  the  whole 
amount  of  the  premises  sued  for  as  established  by  evidence, 
when  if  they  had  found  the  defendant  in  bad  faith,  he  was 
entitled  to  no  compensation  for  his  improvements  ;  and  if  in 
good  faith,  the  value  of  the  improvements  should  have  beeo 
adjudged  against  the  plaintiff,  Thomas  Webb. 

4.  The  plaintiff  in  warranty,  Thomas  Gorman,  had  no  right 
to  recover  more  than  the  purchase  nrKmey  originally  paid  for 
the  land  to  Jacob  Smith,  with  interest,  and  not  the  increase 
of  the  value  of  the  property  as  damages. 

BuUordi  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  asserts  title  to  a  tract  of  land  in  possession  of 

the  defendants^  under  a  purchase  from  Mrs.  Fletcher,  the 

sole  heir  at  law  of  Lydia  Highland,  who  was  the  owner  of  the 

same,  as  the  instituted  heir  of  Nicholas  Highland.    The  title 

of  Lydia  Highland  under  the  will  of  her  husband,  is  clearly 

Vate  Mie  it  tt-  shown  by  evidence  in  the  record,  as  well  as  the  sale  by  her 

!!ient/  nail  and  ^^^  ^^  ^^^9  through  the  agency  of  Stevenson,  ber  special 

▼oid/  •«<>*«  attorney  in  fact. 

matter  ii  leu  to       —         , 

a  jiuy,  who  in      The  defendant  derives  title  through  one  Smith,  whose 

their       verdiet  •_.  ..  jii*  i  it_j 

treat  (he  laie  as  heirs  are  parties ;  and  he  relies  upon  a  sale  made  by  order 
la^Mppit^'*  by  ^  ^^  i^^S^  ^^  probates,  of  the  parish  of  St.  Helena.  That 
eYidenee,  the  sale  has  been  attacked  as  fraudulent,  null  and  void,  and  the 
not  aYioI  hhlT- 'Whole  matter  relating  to  the  transaction  was  left  to  the  jury, 
}^ye^^ ^^ ^  ^^^  ^^  ^^^  f^^  f^^T^  ^^^g  disposed  to  disturb  their  verdict, 
eonne  in  var-  by  which  it  was  in  effect  treated  as  void.  Indeed,  we  have 
heirs  ofthe  de-  rarely  witnessed  a  transaction  under  color  of  judicial  autho-- 
oeased  owner,     ^j^y  g^  flagrantly  unjust  and  oppressive,  as  that  in  question. 

Mrs.  Highland,  in  our  opinion,  so  far  from  being  bound  by 
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any  warranty  towards  Smith,  reeulting  from  the  UDaulho-  fiASTiajr  Dist. 
rized  and  irregular  sacrifice  of  her  property  by  the  parish     ^oy*  i^Bd9. 
judge,  was  absent,  and  a  stranger  to  those  proceedings,  and      %ulb^axt^ 
there  is  no  semblance  of  a  judicial  sale.  ««• 

But  it  16  contended  on  the  part  of  the  heirs  of  Smith,  that  sioc^the  adop- 
they  are  not  liable  under  the  warranty  for  so  large  an  amount  tjon  of  theLoui- 
as  the  jury  have  awarded  in  damages,  and  that  the  defend-  an  amendnent, 
ant  k  not  entitled  to  recover  of  his  warrantor  more  than  the  the  oodeoTTilos! 
price  paid  for  the  land,  with  interest,  and  not  the  increased  Jh*  increased va^ 
value  of  the  land  as  damages.  No  authority  is  cited  in  sup-  penj  at  the  Ume 
port  of  this  position.  The  case  of  MwrU  vs.  Mat,  9  Lotim.  ^ot  ^n'^^'riir 
ana  RtporU.  552,  to  which,  we  suppose,  the  counsel  alludes,  ^^^  >tandard  of 

^^      \  ....        J  .  ,    .     damages   to   he 

as  apparently  sustaining  hun,  does  not  go  that  extent.  It  is  paid  by  the  wai^ 
true,  we  held  in  that  case,  that  the  increased  value  of  the  ^nx'^eTicted.  ^ 
property  at  the  time  of  the  eviction,  is  not  necessarily  the 
standard -of  damages,  inasmuch  as  the  new  code  had 
repeal^  the  provisions  of  that  of  1808,  which  appears  to 
carry  the  responsibility  of  the  warrantors  that  length.  But 
the  record  in  the  case  now  before  us,  does  not  enable  us  to 
say  that  the  jury  erred  in  giving  the  amount  they  have. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  aflSrmed  with  costs. 


8AR6EANT  VS.  DAUNOT. 

AmAL   FAOM    THE    PARISH    GOVKT,   POft    THS    PARISH    AND    CITY   Of 

MBW-ORLKANS. 

Where  an  undertaker  gave  an  order  to  his  plasterer  on  the  owner,  payable 
oat  of  the  second  and  third  instalments  of  the  price  of  building,  when 
the  hoQse  was  finished,  which  was  accepted :  HM^  that  no  subsequent 
agreement  between  the  undertaker  and  owner  prolonging  the  time  of 
finishing  the  house,  could  change  the  obligation  of  the  acceptor  of  the 
order,  although  the  house  was  destroyed  by  fire  in  the  mean  time. 


BAUVOT. 
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Earbbv  Dun.  Neither  party  to  a  oontract  hte  any  power  to  change  hie  obligatioiiB  to  a 
Jtfiqf,  1839.         ibiid  party,  growing  out  of  mid  contract,  by  subeeqaently  altering  or 

prolonging  its  execution,  aa  between  themaeltrea. 

This  is  an  action  by  a  plasterer  against  the  owner  of  a 
building,  on  her  acceptance  of  an  order,  drawn  by  the  under- 
taker, Charles  Clark,  authorizing  her  to  retain  certain  sunns 
out  of  the  second  and  third  instalments  of  the  price  of  build- 
ing her  house,  according  to  contract  between  them. 

This  contract  is  dated  17lh  of  November,  1837,  for  nine 
thousand  dollars,  as  the  price  of  erecting  a  dwelling  house, 
payable  in  three  instalments  of  three  thousand  dollars  each ; 
the  first  one  of  which  is  to  become  due  when  the  house 
should  be  completed,  which  was  to  be  delivered  the  17lh  of 
May,  1838. 

The  plaintiff  went  on  to  do  the  plastering  in  reference  to 
this  contract,  and  on  the  ftiith  of  the  defendant's  acceptance. 
In  the  mean  time,  the  defendant  stopped  the  workmen,  (car- 
penters,) and  required  some  alterations  to  be  made ;  in  con- 
sequence of  which,  the  house  was  not  finished  and  delivered 
the  17th  of  Mf^y,  as  agreed  on  originally  between  the  parties. 
On  the  18tb,  the  house  was  destroyed  by  fire.  The  defend- 
ant then  made  objection  to  paying  the  balance  due  on  the 
order,  as  the  house  was  not  delivered  according  to  contract 
and  the  tenor  of  the  order. 

The  plaintiff  however,  had  judgment,  and  the  defendant 
appealed. 

L.  Janin^  for  the  plaintiff,  insisted,  that  the  defendant  had 
no  right  to  alter  her  contract  with  Clark,  so  far  as  the 
plaintiff  bad  acquired  an  interest  in  it,  by  protracting  the 
time  when  the  house  was  to  be  finished. 

Bodinii  amtrOi  contended,  that  the  acceptance  sued  on 
was  conditional ;  that  condition  was,  the  completion  of  the 
building,  for  which  no  time  was  limited  ;  the  condition  may 
yet  be  performed,  or  the  plaintiff  must  show  that  it  is  certain, 
this  condition  will  never  happen.    Lmriaim  Code^  2033. 
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S.  The  fulfilment  of  this  condition  has  not  been  prevented  Ektema  Dm. 
by  the  defendant.    The  act  of  the  defendant  is  not  illegal,     J^^9*  'mp- 
for  riie  could  annul  or  modify  her  contract  with  Clark  at 
will.     Idem.  2734  and  27S6. 


.Eiwlta,  /.,  delivered  the  opinion  of  the  court. 

The  plaiotifT,  a  plasterer  by  trade,  who  was  employed  by 
Charles  Clark,  to  do  the  plastering  in  a  house  which  he  had 
undertaken  to  build  for  the  defendant,  presented  to  the 
defendant  an  order  from  Clark,  authorizing  her  to  retain  five 
hundred  dollars  out  of  the  second  payment  due  to  him,  to  be 
paid  to  the  plaintiff  when  the  plastering  should  be  finished, 
and  a  further  sum  of  seventeen  hundred  dollars  to  be  retained 
oat  of  the  third  payment,  and  paid  to  the  plaintiff  when 
the  house  should  be  entirely  finished. 

This  order  was  accepted  in  writing,  on  the  SOlb  Decem- 
ber, 1837. 

By  the  contract  made  between  the  defendant  and  Clark, 
the  house  was  to  have  been  delivered  on  the  17th  of  May, 
1838.  On  the  18th  of  May,  the  house  was  destroyed  by 
fire. 

It  appears  in  evidence,  that  a  change  was  made  in  the 
contract,  by  agreement  between  the  defendant  and  Clark, 
and  that  the  work  on  the  house  was  stopped  by  order  of  the 
defendant,  in  the  month  of  February  ;  at  this  time  the  house 
coold  have  been  finished  according  to  the  contract,  in  six 
weeks.  The  whole  work  of  the  plaintiff  was  done  at  that 
time,  with  the  exception  of  two  rooms,  for  which  allowance 
has  been  made  in  the  judgment  of  the  court  below.  The 
day  before  the  defendant  stopped  the  work,  she  acknow- 
ledged to  the  master  carpenter  that  she  was  the  security  to 
the  plaintiff  for  two  thousand  two  hundred  dollars,  which 
she  was  willing  to  pay  when  due. 

The  defendant  had  no  power  to  change  her  obligations 
towards  the  plaintiff,  by  altering  her  contract  with  Clark,  to 
which  the  plaintiff  was  privy,  and  in  reference  to  which  he 
expended  his  labor.  If  they  thought  proper  to  make  a  new 
contract,  and  dissolve  the  former  one,  the  plaii^iff,  on  ev«ry 
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BAfTBBK  OisT.  priociple  of  justice,  ought  to  be  paid.  It  is  true  that  the 
Mas,  'M>-  plaintilSf  was  to  be  paid  when  the  house  should  be  fioisbed  ; 
but  the  defendant  had  no  right  to  prevent  its  being  finished 
at  the  time  stipulated  in  the  contract. 

We  have  no  evidence  before  us  which  induces  us  to  believe 
that  the  house  would  not  have  been  finished  at  the  time 
mentioned  in  the  contract,  if  the  original  plan  had  not  been 
changed,  and  the  work  not  interrupted  by  the  defendant. 

We  consider  that  the  non-fulfilment  of  the  contract  is  to 
be  attributed  to  the  acts  of  the  defendant,  and  that  the 
plaintifiT's  claim  for  his  labor  expended  on  the  faith  of  it, 
ought  not  to  be  impaired  thereby. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  afiirmed,  with  costs. 


BASCH  V8.  JOHNS  AND  CO. 

APPEAL   FKOM   TBI   OOVAT   OF  TRX  W19LBT  JUDICIAL  DUTRICT,  JUINIB 

BOCBAIIAN  PRBII9UI0. 

Where  a  note  b  in  poerooeion  of  the  payee  at  his  death,  although  indoeed 
by  him,  with  directioiif  to  his  ezecator  to  hand  it  over  to  a  creditor 
afterwards,  it  will  be  considered  as  still  belonging  of  right  to  his 
•accession. 

The  makers  of  a  note,  may  plead  in  compensation  against  the  endorsee  or 
holder,  any  demand  or  daim  which  they  had  against  the  pc^ee,  at  the 
time  of  its  transfer. 

This  is  an  action  by  the  endorsee  and  holder  of  a  promis- 
sory note,  subscribed  by  the  defendants,  and  payable  to  the 
order  of  Theodore  Nicolet  &  Co.,  sixty  days  after  date.  It 
was  endorsed  by  the  payees  in  blank. 
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The  defendants  pleaded  that  ihe  note  did  not  come  into  Babtebit  Dist. 
the  posseesion  of  the  plaintiff^  in  the  ordinary  course  of  busi-    *^igy>  ^^'^' 
nessy  and  that  it  is  subject  to  the  same  equities  in  his  bands,        biacb 
as  if  it  were  still  in  possession  of  the  original  payees.     They  jo^irB  ^iuiB  w 
set  up  a  large  claim  in  compensation  of  the  note,  greatly 
exceeding  it  in  amount,  for  sundry  bills  of  exchange  which 
they  had  purchased  from  Nicolet  &  Co.,  and  which  had  been 
returned  protested  for    non-acceptance  and  non-payment. 
That  the  firm  and  succession  of  Nicolet  &  Co.,  was  insolvent 
at  the  time  of  the  transfer  of  the  note,  to  the  knowledge  of 
the  plaintiff. 

It  appears  from  the  evidence,  that  the  note  in  question  was 
found  among  the  papers  of  the  late  Theodore  Nicolet,  after 
his  death,  in  a  sealed  letter  directed  to  the  plaintiff.  This 
letter  was  delivered  by  Nicolet's  testamentary  executor, 
about  eight  days  after  his  suicide.  His  estate  is  shown  to  be 
insolvent,  and  the  embarrassed  state  of  his  affairs  was  a  mat- 
ter of  general  notoriety  before  and  at  the  time  of  his  death. 
About  a  week  previous,  he  told  one  of  the  witnesses  that  he 
would  have  to  stop  payment,  and  that  he  would  not  survive 
it.  The  note  sued  on,  was  intended  to  be  given  to  the  plain- 
tiff for  the  re-payment  of  borrowed  money,  advanced  but 
three  days  before  Nicolet's  death.  The  note  in  question 
was  not  due  at  the  time  of  the  transfer  to  the  plaintiff,  and 
was  protested  for  non-payment.  The  defendants  established 
their  demand  in  compensation. 

There  was  judgment  for  the  defendants,  and  the  plaintiff 
appealed. 

Lockettj  for  the  plaintiff. 

RoidiuSf  eanira. 

jBittfu,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sues  the  defendants  on  a  promissory  note. 
The  defendants  resist  the  payment,  on  the  ground  that  under 
the  circumstances  in  which  the  plaintiff  received  the  note, 
the  defendants  have  a  right  to  plead  certain  matters  in  com- 
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EAmnw  DiiT.  peosalioOy  which  they  could  plead  against  Nicolet  &  Co., 
May,  iMg.     from  whom  the  plaintiff  received  the  note. 

BismT  It  appears  that  the  note  was  not  delivered  to  the  plaintiff, 

^^r^TL  «m  until  several  days  after  the  decease  of  Theodore  Nicdet ;  he 
Where  a  note  received  it  from  the  hands  of  his  executor,  Mr.  Blanchard,  in 
of  ^e^pfllyef  ^^  ^^^  \etiet  directed  to  him  by  its  unfortunate  writer, 
bii  death,  ai-  The  note  being  in  the  possession  of  the  deceased  at  the 
byhnD,  wUh  di-  time  of  his  death,  belonged  of  right  to  his  succession.  There 
^eiraton^  'to  ^^  ^^  ^^  ^"  behalf  of  the  deceased  or  of  the  plaintiff,  which 
hand  it  o?er  to  divested  the  former  of  the  property  in  the  note. 
wards,  it  will  be  The  effect  of  the  letter  as  a  disposition,  cau8&  mortUf  we 
lUir^beionrinr  ^<>^nnot  cousidor,  Until  the  judgment  of  the  Court  of  Probates 
of  right  to  hit  has  been  passed  upon  it. 

laoeemon. 

Tbemakenof  As  the  defendants  have  made  out  a  complete  defence  to 
fn'eomi^nntion  ^^^  ^^^^9  Supposing  it  to  beloog  of  right  to  the  succession  of 
dlonSe  opioid-  ^^^'^'j  ^®  think  that  the  compensation  pleaded  by  the 
er,  any  demand  defendant,  was  properly  allowed  by  the  District  Court. 

or  eiaim  which 

the  payee  at  the      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
fc'^*'*^'^*™"*"  judgment  of  the  District  Court  be  affirmed,  with  costs. 


HENRV  V8.   DUFILHO,   JR. 

AFPBAL  FftOII  THB  COURT  Of  THB    FIX  IT  JUDICIAL  DltTKICT,   JUDOB 

BUCHANAN  PKB8IDINO. 

A  party,  who  has  reasonable  groanda  to  belieye  that  he  has  a  good 
caoae  of  action,  and  brings  his  suit,  is  not  liable  to  the  adverse  party 
in  an  action  of  damages,  if  he  discontinues  or  loses  his  case. 

A  party  plaintiff  is  not  boond  to  repair  the  damages  wfaidi  he  may  canee 
to  othen,  by  the  legitimate  exercise  of  his  legal  rights. 

Bat  if  B  party  sues  without  color  of  titles  and  malice  is  shown  or  may  be 
infeired,  the  adTcrse  puty  is  entitled  to  recover  in  an  action  of  slander 
of  tiUew 
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This  is  an  action  to  recover  from  the  defendant  three  EArrns  Dm. 
thoQsand  eight  hundred  atnd  seventy  dollars  in  damages,  for    '^^v*  ^^^' 
slandering  and  setting  up  title  by  suit  to  certain  town  lots.  bemmt 

The  plaintiff  alleges,  that  he  purchased  certain  lots  of  *'* 
ground  in  the  city  of  New-Orleans,  at  the  probate  sale  of 
Jean  Oravier's  property,  in  1886,  for  five  thousand  one  hun- 
dred and  thirty  dollars ;  that  in  January,  1837,  he  was 
oflered  nine  thousand  dollars  foresaid  property,  but  the 
defendant  threatened  to  sue,  and  did  actually  institute 
suit  agaiost  him  for  the  same  property,  alleging  he  had  pur- 
chased it,  or  claimed  under  one  John  M'Donough ;  which 
suit  be  afterwards  discontinued. 

The  plaintiff  alleges,  that  by  reason  of  the  slander  of  his 
title,  he  was  deprived  of  selling  his  property  at  a  great  profit, 
and  has  snflfered  damages  in  the  sum  of  three  thousand  eight 
hundred  and  seventy  dollars,  for  which  he  prays  judgment. 

The  defendant  averred,  that  the  plaintiff  showed  i)o  cause 
of  action  ;  admitted  he  had  instituted  suit  for  the  ciry  lots  in 
question,  but  did  so  in  the  legal  prosecution  of  his  rights,  and 
wUhoutmaSee, 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

It  appeared  in  evidence,  that  John  M^Donough  had  owned 
the  square  of  ground  in  which  these  lots  are  situated,  having 
purchased  them  at  sheriff's  sale,  in  1830,  which  was  since 
declared  a  nullity,  and  the  property  decreed  to  belong  to 
Gravier's  succession  ;  and  sold  as  such  in  1836,  when  these 
lots  were  purchased  by  the  present  plaintiff.  In  the  mean- 
time, however,  the  defendant  exchanged  certain  grounds 
with  M^Donough,  embracing  the  premises  in  question.  The 
present  defendant  supposing  himself  the  true  owner,  claimed 
title  to  and  sued  the  present  plaintiff  in  February,  1837,  but 
finding  his  title  was  not  good,  discontinued  his  suit.  Just 
before  the  institution  of  the  suit,  the  plaintiff  was  offered  nine 
thousand  dollars  for  the  property,  which  had  cost  him  five 
thousand  one  hundred  and  thirty  dollars.  No  malice  was 
proved. 

There  was  judgment  for  the  defendant  and  the  plaintiff 
appealed. 

7  VOL.  XI  r. 
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EAtTBBB  Dm.  Grmtj  for  the  pleiintiff,  urged,  thai  the  defendant  was 
■*^y»  ^^'  liable  in  damages ;  for  if  he  bad  rights  to  this  property,  they 
accrued  according  to  his  own  showing,  before  the  sale  of  it 
was  made  to  the  present  plaintiff  by  the  curator  of  Qavier's 
succession.  His  waiting  until  the  sale  and  vexing  the  pur^ 
chaser  with  his  suit,  and  destroying  the  value  of  his  property, 
is  good  cause  of  action.  This  shows  malice  on  his  part, 
which  makes  him  liable  for  all  the  damage  that  ensued ;  this 
is  shown  to  be  the  anK>unt  claimed. 

L.  Jontn,  for  the  defendant,  insisted  that  the  defendant 
acted  in  all  this  matter  in  good  faith,  and  without  malice. 
He  is  not,  therefore,  liable  for  a  mere  mistake  in  claiming 
title,  and  in  asserting  what  he  believed  to  be  his  legal  rights. 

Roit^  /.,  delivered  the  opinion  of  the  court. 
This  is  an  action  of  damages,  instituted  by  the  plaintiff 
for  slandering  his  title  to  certain  town  lots. 

The  defendant  denied  all  the  facts  and  allegations  in  the 

plaintiff's  petition,  and  alleged,  that  having  purchased  in 

good  faith  the  lots  mentioned  in  the  plaintiff's  petition,  and 

being  without  notice  of  the  plaintiff's  title,  he  had  instituted 

Where  a  par- a  petitory  action  against  the  said  plaintiff  to  recover  them, 

ronTwe  KTOimda  ^^^  ^^^^  ^^'®  actiou  Was  instituted  without  malice  and  in  the 

to  believe  that  prosecution  of  his  legal  rights.     The  court  below  gave  iudff- 

be   has  a  good  "^       ,  .     .  .    ^  a  *u       \    '    rtr  i   j 

eause  of  aetion,  meut  m  his  favor  and  the  plamtiff  appealed. 
Mk,  ^^he  ^«  not  This  being  an  action  of  slander,  the  plaintiff  was  bound  to 
liable  to  the  ad- g]|Q^  malice  in  the  defendant  If  it  appeared  that  the 
action  of  dama-  defendant  had  no  color  of  title,  when  he  instituted  his  peti- 
^tinuei^  or  ^cy  actiou,  malice  might  perhaps  be  inferred  from  that  cir> 
looses  his  ease,   cumstance,     But  the  evidence  shows  that  he  had  purchased 

A  party  plain-  ^ 

tiff  is  not  bound  the  land  in  good  failh,  and  had  every  reason  to  believe  him- 
£roa^*  which  Self  the  owner  of  it ;  so  that  this  case  narrows  itself  to  the 
oSiCTs^b**  A*  i2  ^^^S^^  point,  whether  a  plaintiff,  who  has  reasonable  grounds 
gitimate  exer-  (0  bclieve  that  he  has  a  good  cause  of  action,  is  liable  to  an 
Hghtl   *  action  of  damages,  when  he  discontinues  or  looses  his  case  1 

the  question  carries  its  own  answer.     The  plaintifl^  under 
these  circumstances,  is  not  in  fault,  and  he  is  not  bound  to 
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repair  (be  damage  which  he  may  cause  to  others,  by  the  legi-  firnxsir  Dm*, 
timate  exercise  of  his  legal  rights.  -^y*  i^^- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the     ^"*^^®"" 
judgmeut  of  the  court  below  be  affirmed,  with  costs.  ^tnrawc!*'* 


CHAMPAGNE  V5.  CHAMPAGNE'S  SYNDIC. 

APPBAL  PAOH  THC  COURT  OF  PKOBATEi,  FOR  THB  PARIBH  OF  ST.  CHARLES. 

Where  sales  are  shown  to  be  simulated,  the  property  will  be  declared  to 
belong  to  the  original  owner. 

So,  where  the  wife  direets  her  hasband  to  sell  her  property,  to  pay  the 
ehildrea  of  her  first  marriage,  and  she  joins  him  in  an  act  of  ratification, 
she  wiU  have  a  mortgage  claim  on  his  estate,  for  such  portion  of  the 
proceeds  as^e  has  not  accounted  for. 

This  case  comes  up  on  an  appeal  from  a  judgment  dis- 
miesiDg  the  oppontion  of  the  plaintifi^  widow  Champagne,  to 
the  tableau  of  distribution  filed  by  the  syndic  of  the  creditors 
of  her  husband,  the  late  Francois  Champagne.  She  claimed 
a  considerable  sum  for  the  price  of  a  tract  of  land,  her  sepa* 
rate  property,  which  was  sold  by  her  husband,  and  the 
proceeds  not  accounted  for.  The  judge  of  probates  dismissed 
her  opposition,  and  she  appealed. 


Roseliuij  for  the  plaintiff. 

J*  SegherBj  contra. 

Moitf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  opposes  the  homologation  of  the  tableau  of 
distribution,  filed  by  the  syndic  of  the  creditors  of  her  late 
husband,  on  the  ground  that  in  addition  to  the  'Sum  allowed 
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her,  she  ought  to  have  been  placed  on  said  tableau  as  a 
privileged  creditor,  for  the  further  sum  of  six  thousand  five 
hundred  dollars,  this  being  the  amount  of  the  proceeds  of 
the  sale  of  a  tract  of  land  belonging  to  her,  and  sold  by 
her  husband.  The  Probate  Court  dismissed  her  opposi- 
tion, and  she  appealed. 

It  appears  that  in  1801,  her  first  husband  being  then  dead, 
she  purchased  a  tract  of  land  at  the  probate  sale  of  his  father's 
succession,  for  the  sum  of  two  thousand  dollars.  In  Novem- 
ber, 1803,  having  at  that  time  become  the  wife  of  Fran<^ois 
Champagne,  she  sold  said  land  to  the  curator  of  her  minor 
children,  for  the  price  she  had  paid,  which  sum  the  purcha- 
ser bound  himself  to  pay  to  the  children  when  they  married 
or  attained  the  age  of  maturity.  On  the  next  day,  the  cura- 
tor sold  to  F.  Champagne,  for  the  same  price  and  on  the 
same  conditions.  In  1809,  F.  Champagne  sold  to  Charles 
Peret,  and  having  forgotten  the  two  transfers  made  in  1803> 
he  describes  the  land  in  the  sale  as  une  habitation  qui  Impro- 
ment  de  son  ipouse  Marie  Albert^  the  present  plaintifi*. 

In  1821,  the  plaintiff  and  her  husband  went  before  the 
notary  of  the  parish,  with  the  children  of  the  said  plaintifl^ 
and  they  all  ratified  the  sale  to  Peret. 

In  the  act  of  ratification,  the  plaintiff  states,  that  having 
found  herself  under  the  necessity  to  sell  the  land  to  pay  the 
children  of  her  first  marriage,  she  had  authorized  her  hus- 
band verbally  to  sell  it  to  Charles  Peret ;  and  that  having  *kit 
that  time  given  her  husband  no  written  authorization  to  sell, 
and  made  no  renunciation  of  her  rights,  she  feared  that  the 
purchaser  might  be  disturbed,  and  with  a  view. to  prevent  it, 
ratified  the  sale. 

From  the  declarations  of  both  husband  and  wife,  made  at 
a  time  when  no  suspicion  can  attach,  as  well  as  from  the 
aspect  of  the  transaction  itself,  we  have  no  doubt  that  the 
sales  from  the  plaintiff  to  the  curator,  and  from  the  curator  to 
her  husband  were  not  serious  and  did  not  bind  the  parties, 
for  want  of  a  consent  between  them  that  they  should  be 
binding. 

Those  sales .  were  simulated  and  void,  and  the  land 
remained  the  property  of  the  plaintiff  until  it  was  sold  to 
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Peret.     Il  is  unnecessary  to  decide  whether  a  direct  sale  EAsrsmv  Di«r. 
from  the  wife  to  the  husband  would  be  valid  ;   in  this  case     .^fly,  i839. 
there  was  no  sale,  and  the  plaintiff  never  was  divested  of  dbhbvfbouss 

The  plaintiff  is  entitled  to  recover  the  proceeds  of  the  land,  .f^'j^'*'*^£|^ 
but  her  husband  had  paid  her  children  three  thousand  seven  htuiMnd  to  kII 
hundred  and  forty-five  dollars  eleven  cents,  which  both  par-  ^  JTShiSireB 
ties  agree  to  deduct  from  those  proceeds.  .  ®f  herfip^n^iw 

joins  him  in  an 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  set  of  nuifioi- 
judgroent  of  the  Court  of  Probates  be  avoided  and  reversed  ;  have  a  mortgage 
and  that  in  addition  to  the  sum  already  allowed  the  plaintiff,  ^te  fortii^\m^ 
she  be  placed  on  the  tableau  for  the  further  sura  of  two  tion  of  the  pro- 
thousand  seven  hundred  and  fifty-four  dollars,  eighty-nine  not  aeeoonted 
cents,  to  be  paid  as  a  mortgage  claimant  out  of  the  funds  of  ^*°''' 
the  insolvent.  The  syndic  and  appellee  paying  the  costs  in 
both  courts. 


DENEUFBOURO   VS.    GAIENNIE. 

APPBAI.    rftOM    THB    COURT   OF  THE    riEST  JUDICIAI*  DISTRICT,   JUD6S 

BUCHANAN   rEESIDINO. 

Where  by  consent  of  the  parties,  the  case  is  submitted  to  an  auditor,  with 
the  powers  of  an  amicable  compounder,  his  award  cannot  be  opened  by 
the  court,  but  must  be  homologated  as  it  stands,  having  the  effect  of  a 
definitiTe  judgment. 

This  is  an  action  on  a  promissory  note  executed  by  the 
defendant. 

The  latter  excepted  to  the  action,  and  averred,  that  there 
exij?ted  between  the  plaintiff  and  defendant,  an  act  of  co- 
partnership, the  fifteenth  article  of  which,  expres8iy  provi- 
ded, that  all  matters  in  dispute,  arising  between  them^  shall 
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fiASTBRir  DisT.  be  referred  to  arbitrators  (des  arbUret  amiables  con^^ontewrs) 

May,  1839.     for  their  decision.     That  the  note  sued  on  was  given  for  the 

sEiTBUFBouBo   purposes  of  the  partnership,  and  the  plaintiff  ha%  therefore, 

no  cause  of  action.     This  exception  was  overruled,  and  a 

general  denial  pleaded. 

There  was  another  suit  between  the  same  parties  growing 
out  of  their  partnership  affairs,  and  the  two  were  consoli- 
dated. 

By  consent  of  parties,  these  cases  were  referred  to  two 
judicial  arbitrators.  This  order  was  changed,  and  the  whole 
matter  in  controversy  was  submitted  to  a  single  auditor,  who 
was  to  report  in  twenty  days,  and  the  parties  bound  them- 
selves to  comply  with  the  judgment  of  the  court  to  be 
rendered  on  the  award. 

The  award  gave  a  large  balance  against  the  defendant,  in 
the  settlement  of  their  partnership  afiairs,  and  he  made  oppo- 
sition to  the  award,  alleging  various  errors  in  calculations, 
&c.  The  court  dismissed  the  opposition,  under  the  fifteenth 
article  of  partnership  between  the  parties,  which  made  the 
functions  of  the  auditor  those  of  an  amicable  compounder, 
and  his  award  cannot  be  examined  by  the  court. 

The  defendant  appealed. 

Ca$wn,  for  the  plaintiff. 

C.  Janiuy  for  the  appellant. 

EustUy  /.,  delivered  the  opinion  of  the  court. 

Where  by  Under  a  rule  of  court,  by  the  consent  of  parties,  the  case 
vonteot  of  the  which  involved  the  settlement  of  a  partnership  concern,  was 
h  sahmitted  to  referred  to  an  auditor.  Bonds  were  given  by  the  parties 
Ae^wSi'oT'J^  conditioned  to  comply  whh  the  judgment,  which  should  be 
amicable  com-  rendered  by  the  court  on  the  award  of  the  auditor. 

pouodeTy        his 

award  eaimotbe  Oppositions  Were  filed  to  the  award,  but  the  judge  was  of 
^^\a^Vart  opinion,  that  under  an  article  of  the  partnership,  which  had 
be  homologated  existed  between  the  plaintiff  and  defendant,  the  powers  of 
ine  the  effect  of  the  auditor  Were  those  of  an  amicable  compounder.  The 
ment^*^^  ^^  ^  article  contains  a  positive  agreement,  prohibiling  them  from 
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resorting  to  courts  for  the  termination  of  their  difficulties  or  eabtsbh  Dm. 
contestations,  which  may  arise  between  the  parties,  during     JWhy,  i839. 
or  at  the  expiration  of  the  partnership,  and  binding  them-  lowxrt  n  al. 
selves  to  abide  by  the  decision  of  amicable  compounders.  We  |^vix™hjviub 
think  the  judge  did  not  err,  in  considering  the  appointment        ^^^ 
of  the  auditor  by  the  parties,  with  reference  to  their  contract 
of  partnership,  and  that  the  award  could  not  be  opened  by 
the  court,  on  the  grounds  alleged  by  the  defendant  in  his 
oppositions.     Code  of  PraeHce^  460. 

It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


LOWERY  AN0  CO.  tW.  LAVILLEBfiUVRE  BT  AL. 

▲PFKAJL    FftOM    THE    PARISH    COURT,    FOR    THE    PARISH    AND   CITT   OF 

HBW-ORLEAN8. 

Where  the  plaintifiB  daim  the  value  of  certain  property,  seized  by  the 
defendants,  as  belonging  to  the  common  debtor,  and  consent  that  it  be 
sold  and  receive  the  proceeds,  thej  cannot  reoover  the  real  value  from 
the  seising  creditors  if  it  was  sacrificed. 

This  is  an  action  to  recover  from  the  defendants,  who  are 
seizing  creditors,  and  the  city  marshal,  the  value  of  a  quan- 
tity of  champagne  wine,  which  was  seized  in  the  hands  of 
Eastman  &  Brothers,  as  their  property,  on  an  execution 
against  them,  in  favor  of  Lavillebeuvre  &  Walton.  The 
plaintiffi  allege,  that  they  were  the  true  owners  of  the  wine, 
and  claim  the  value  thereof  from  the  seizing  creditors.  Dur- 
ing the  pendency  of  the  suit,  the  wine  was  sold  by  consent 
of  parlies,  at  a  great  sacrifice,  and  the  plaintiffs  received  the 
net  proceeds,  which  fell  far  short  of  their  demand.  There 
was  judgment  for  the  defendants  and  the  plaintiffs  appealed. 


ET  AX. 
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EAiTKBir  DisT.      /.  W.  Smithy  for  the  plaintiffs^  contended,  1.  The  judge 

May,  1839     0  q^  erred  in  considering  this  acjion  as  brought  to  recover 

LowRRT  XT  AL.  ^ho  loss  upon  the  sale  of  the  wine  in  question.     The  petition 

juTiLUBxuTiix  ^^^^^  ^'*®  action  was  instituted  to  recover  the  value  of  the 

wine.     The  sale  took  place  after  this  cause  was  put  at  issue. 

2.  The  judge  a  quo  erred  in  admitting  H.  H.  Breen  a  wit- 
ness for  the  defendants.  The  action  claims  damages  caused 
by  the  tortious  and  illegal  acts  of  the  defendant,  Beauregard, 
whose  deputy  in  making  the  seizure,  Breen  was  admitted  lo 
be.  As  such,  he  was  clearly  interested  in  clearing  his  prin- 
cipal from  liability,  resulting  from  the  tortious  and  illegal 
acts  of  himself  as  agent. 

3.  The  judge  a  quo  erred  in  the  interpretation  given  to  the 
consent  filed  on  the  21st  of  February.  That  agreement  was 
made  expressly  ^^  without  prejudice  to  the  rights  of  any  party 
concerned."  The  plaintiffs  seek  to  recover  the  value  of  the 
wine,  proved  to  be  worth  at  least  one  thousand  and  ninety- 
two  dollars.  The  evidence  shows  that  they  have  received  of 
that  sum  only  two  hundred  and  five  dollars  forty-five  cents. 
Judgment  should  have  been  in  their  favor  for  the  balance  of 
seven  hundred  and  eighty-six  dollars  fifty-five  cents,  with 
costs.  It  is  shown  that  the  plaintiffs  would  not  have 
received  the  wine  without  the  insertion  of  the  clause,  *^  with- 
out prejudice,"  &c. 

Benjamin  and  JU^JUiUeny  for  the  appellees. 

EusHSf  J.y  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  the  recovery  of  the  value  of  a  quantity 
of  champagne  wine,  which  was  under  seizure  in  the  hands 
of  the  defendant,  Beauregard,  as  marshal  of  the  City  Court, 
on  an  execution  issued  on  a  judgment,  obtained  by  the 
defendants,  Lavillebeuvre  &  Walton,  against  Eastman  &, 
Brothers,  to  whom  the  wine  had  been  consigned  by  the  plain- 
tiffs. Beauregard  pleaded  the  general  issue  and  also  that 
the  wine  was  lawfully  subject  to  the  seizure  made  by  the 
creditors  of  Eastman  &  Brothers,  and  that  in  taking  it  la 
execution  he  had  acted  under  the  directions  of  his  co-defend- 
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anCs ;  he  calls  them  in  warranty  to  defend  the  suit,  and  for  EirrsnH  Dist. 
relief  against  them.  >^Qyi  ^839. 

PrcYious  to  this  demand  in  warranty,  Lavillebeuvre  &  lowbet  ft  al. 
Walton,  in  their  answer,  disclaimed  any  ri^bt  to  hold  the  ^• 

wine  under  the  seizure,  and  alleged  that  they  had  directed  kt  au 
the  marshal  to  release  it  from  the  seizure,  which  was  occa- 
sioned solely  by  the  neglect  of  the  plaintilff's  agents,  East- 
man &  Brothers,  in  not  designating  it  to  the  seizing  officer 
as  their  property.  An  agreement  was  entered  of  record  by 
the  consent  of  the  attorneys  of  all  the  parties,  by  which  the 
property  claimed  was  to  be  delivered  to  the  plaintiffs,  with- 
out prejudice  to  the  rights  of  any  party  concerned. 

The  wine  does  not  appear  to  have  been  delivered  under 
this  agreement,  but  with  the  consent  of  the  defendants'  attor- 
ney, and  at  the  request  of  the  plaintiffs  it  was  sold  at  public 
auction  by  the  marshal,  and  the  proceeds,  two  hundred  and 
five  dollars  forty-five  cents,  were  paid  over  to  their  attorney. 

The  court  below  rendered  judgment  in  favor  of  the  defend- 
ants, and  the  plaintiffs  have  appealed,  and  ask  the  reversal 
of  the  judgment,  on  the  ground  that  they  have  a  right  to 
recover  the  sum  of  seven  hundred  and  eighty-six  dollars  fifty- 
five  cents,  the  difference  between  the  value  of  the  wine  and 
the  proceeds  made  under  the  sale.    Lavillebeuvre  &  Walton 
alone  are  cited  in  the  appeal.     We  think  that  the  acts  of  the 
plaintiffs  in  relation  to  the  sale  of  the  wine  and  the  receipt 
of  the  proceeds  of  the  sale,  necessarily  changed  their  claim 
on  the  defendants  for  indemnity.     The  control  they  exer-  piain^g'^culm 
cised  over  the  property,  precluded  them  from  any  recovery  the  value  of  cer- 
of  its  value.     It  was  sold  at  their  request,  in  a  manner  and  seized    by  the 
time  of  which  they  were  precluded  from  complaining,  and  befongfng'io  the 
if  it  was  sacrificed  they  have  only  to  blame  themselves,  common  debtor, 

*«.  .  ^   1        .    I  i.     f  1  I       ***"  eoiiaent  thnt 

The  reservation  of  the  rights  of  the  party  was  made  on  the  it  be  sold  and 
supposed  delivery  which  was  to  take  place,  and  clearly  ^edMbey  S[^I 
relates  exclusively  to  the  rights  on  the  property,  which  were  ""^  recover  the 
not  to  be  prejudiced  by  the  delivery.  But  the  sale  made  the  seizing  cre- 
at  the  request  of  the  plaintiffs,  and  the  receipt  of  the  pro-  ^aSficid.*'  **' 
ceeds  by  them  without  reservation,  shows  that  they  took  the 

8  VOL.  XIV. 
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Eastbbs  Diit.  property  to  themselves ;  and  after  this,  we  think,  they  are 
Mxy^  1839.     estopped  from  claiming  from  the  appellees  its  value. 


riJORAHCB 
Vff. 


It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs,  so  far 
as  relates  to  the  appellees. 


TLORANCE  VS.  WILCOX. 

I 

ArPKAL    FROM    TBB    COURT    OP    THB    FIRST    JUDICIAL    DISTRICT,    JUDGB 

BUCHANAN  PRB8IDINO. 

Wbeie  the  legality  of  issaing  an  order  of  seizure  and  sale  had  been  passed 
upon,  in  an  opposition  made  by  the  defendant,  the  court  will  take  no 
further  action  on  the  matter,  when  brought  up  on  a  rule  to  show  cause 
why  the  aliat  order  of  seizure  and  sale  should  not  be  set  aside. 

The  plaintiff  obtained  an  order  of  seizure  and  sale  on 
several  promissory  notes,  signed  by  the  defendant,  against 
five  lots  of  ground,  mortgaged  to  secure  payment  thereof, 
which  order  was  opposed  and  enjoined  at  the  instance  of  the 
defendant,  on  various  grounds.  A  rule  was  taken  on  Wilcox 
to  show  cause  why  the  injunction  should  not  be  dissolved  ; 
when,  after  hearing  the  parties,  the  rule  was  made  absolute. 
After  the  lapse  of  ten  days,  the  plaintiff  obtained  an  oUcls 
order  of  seizure  and  sale. 

The  defendant  took  his  rule  on  the  plaintiff,  to  show  cause, 
why  the  aUas  order  of  seizure  and  sale  should  not  be  set 
aside,  alleging  substantially  the  same  grounds  on  which  the 
injunction  had  been  previously  granted. 

On  hearing  the  parties,  the  rule  was  discharged,  and  the 
defendant  appealed. 

Josqi>h$f  for  the  plaintiff. 
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JiPHenri/y  for  the  appellant.  EAmBv  Dm. 

MoMft  18S9. 

EusHs,  J.f  delivered  the  opinion  of  the  court.  vazvpaii 

This  case  comes  before  us  on  an  appeal  from  an  order  of  xijomr. 
the  District  Court,  discharging  a  rule  taken  by  the  defend- 
ant on  the  plaintiff,  to  show  cause  why  the  aUa$  order  of 
seizure  and  sale,  issued  in  the  case,  should  not  be  set  aside. 
The  judge  discharged  the  rule,  on  the  ground  that  the  mat- 
ters embraced  by  it,  had  been  already  submitted  by  the  party 
to  the  court,  and  acted  upon.  The  legality  of  issuing  the 
order  of  seizure  and  sale  had  previously  been  put  at  issue  by 
the  defendant,  in  a  formal  opposition,  and  the  injunction, 
granted  at  the  instance  of  the  defendant,  had  been  dissolved. 

We  think  the  judge  did  not  err  in  discharging  the  rule. 

The  previous  decision  precluded  any  further  action  of  the 
court,  in  relation  to  the  matters  set  up  in  the  rule,  which 
were  substantially  those  which  were  included  in  the  defend- 
ant's previous  opposition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


PAINPAIE  V8,   MARTIN. 

AFPKAL   FKOH   THE   CODRT   OF  THB   FIRST  JUDICIAL  DISTRICT,    JUDOK 

BUOHAMAN   FEESIDINO. 

If  on  an  examination  of  the  record,  the  appellant  appears  to  be  entitled  to 
relief,  the  court  will  award  it  according  to  the  nature  and  justice  of  the 


So,  where  by  the  record  it  appeared  the  verdict  was  entered  for  *^six  hun- 
dred dollars,  or  the  return  of  a  note,"  upon  which  judgment  was  rendered, 
for  «*  six  hundred  doUars  to  be  satisfied  by  the  return  of  the  note,"  and  the 
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EiSTBiur  Di8T«      evidence  afaowed  that  it  should  be  for  ^  six  hundred  dollars  and  the  return 
May,  1 859.  of  the  note  for  six  hundred  dollars,"  this  court  gave  judgment  accordingly. 

vAnrPAiB  This  is  a  redhibitory  action,  for  the  rescission  of  the  sale  of 

KABTiv  a  slave,  and  the  return  of  the  price.  The  plaintiff  had  paid 
six  hundred  dollars  in  cash  for  the  slave,  and  gave  his  note 
for  six  hundred  dollars.  The  slave  fell  sick  the  next  day  of 
some  incurable  disease,  of  which  he  lingered  for  a  time  and 
died. 

Upon  the  evidence  adduced,  the  jury  returned  the  follow- 
ing verdict  as  regards  the  plaintiff  and  defendant:  "We  of 
the  jury,  find  for  the  plaintiff  the  sum  of  six  hundred  dollars, 
or  the  return  of  his  note,  and  the  costs  of  suit." 

Upon  this  verdict,  the  following  judgment  was  rendered  : 
"The  court  being  satisfied  with  the  verdict,  do,  by  reasoa 
thereof,  order  and  adjudge,  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  six  hundred  dollars,  to  be  satisfied  by 
the  return  of  his  note,  given  for  the  slave,  &c.'' 

The  plaintiff's  counsel  took  a  rule  on  the  defendant  (o 
show,  why  the  judgment  should  not  be  amended,  and  judg- 
ment rendered  in  conformity  with  the  verdict.  On  hearing 
the  parties,  the  judge  discharged  the  rule,  and  the  plaintiff 
appealed. 

Grivot,  for  the  plaintiff,  contended, 

1.  There  is  an  error  in  the  judgment  of  the  court,  it  not 
being  rendered  conformably  to  the  verdict,  which  error  arises 
from  the  mistaking  the  words  "  and  the  return  of  the  note," 
as  appears  in  the  verdict  of  the  jury,  written  on  the  original 
petition,  for  the  words  "  or  the  return  of  the  note." 

2.  If  the  court  should  think  that  the  judgment  is  conform- 
ably to  the  verdict,  the  verdict  of  the  jury  is.  contrary  to  law 
and  evidence,  and  should  have  been  in  favor  of  plaintiff,  for 
the  sum  he  paid  in  cash  for  the  slave,  at  the  time  of  signing 
the  act  of  sale,  and  the  return  of  the  note  of  six  hundred 
dollars  subscribed  by  him,  and  given  for  the  balance. 

PreauXf  for  the  defendant,  insisted,  that  the  judgment  was 
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properly  entered,  if  there  was  to  be  judgment  against  the  Eibtebv  Dist. 
defendant,  and  that  it  was  rendered  according  to  law.  ^ay,  18S9. 

2.  The  plaintiff  has  not  moved  for  a  new  trial,  which  was       paikpais 
his  only  remedy,  if  he  was  dissatisfied.     By  not  doing  so,  he       ^umtik, 
agrees  that  the  judgment  is  correct.     The  appeal  should 
therefore  be  dismissed. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  having  purchased  from  the  defendant  a  slave, 
for  the  price  of  twelve  hundred  dollars,  one-half  of  which  he 
paid  in  cash,  and  gave  his  note  for  the  balance,  payable 
seven  months  after  date,  brought  the  present  action  for  the 
rescission  of  the  sale,  on  account  of  redhibitory  defects  and 
maladies.  There  was  a  verdict  in  his  favor  for  six  hundred 
dollars,  or  the  return  of  his  note.  Judgment  was  rendered 
for  the  sum  of  six  hundred  dollars,  to  be  satisfied  by  the 
return  of  the  note.  The  defendant's  warrantor  moved  for  a 
new  trial,  which  was  overruled. 

The  plaintiff  appealed,  after  an  unsuccessful  attempt  to 
have  the  judgment  amended  according  to  the  verdict.  the  reeord^u  apn^ 

The  plaintiff's  counsel  has  contended,  that  it  is  evident  peared  the  vcr- 

''  diet  vas  entered 

that  the  verdict  of  the  jury  was  inaccurately  recorded.  The  for  "sixhandred 
disjunctive  or,  being  used,  instead  of  the  copulative  and.  returaofaDote;'' 
This  being  the  case,  it  was  the  duty  of  the  plaintiff's  counsel  ?P?°     ^  ^****^ 

®  '  J  r  jadrment      "was 

to  have  assented  to  a  new  trial,  which  would  have  afforded  rendered  for 
the  best  opportunity  of  correcting  the  error,  instead  of  asking  doiian,  to^be  to- 
what  was  already  done,  that  there  should  be  a  judgment  ^^  ^S'^^'^the 
according  to  the  verdict.  note,"  and  the 

j^  -111  1  1.   1      evidence  showed 

Our  attention  has  not  been  drawn  to  any  other  part  of  the  that  it  should  be 
record,  and  the  verdict  has  not  been  complained  of  in  this  SdiutT  and^the 
court  by  the  defendant.  ^^^  ofthenote 

for  SIX  hundred 

On  a  close  examination  of  this  ca^e,  it  has  appeared  to  ns,  dollars,"     this 
that  it  is  our  duty  to  relieve  the  appellant.     It  is  evident  that  ^^^  foI^rdio|I 
he  is  entitled  to  recover  the  whole  price  of  the  slave,  one*  ^7* 
half  of  which  only  has  been  awarded  him. 

It  is,  therefore,  ordered,  ard judged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,    avoided  and 
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EAnxRir  D18T.  reversed,  so  far  as  it  coDcerns  the  plaintiff  and  defendant; 
^^V^  ^^^'  and  proceeding  to  give  the  judgment  to  which  the  plaintiff 
AYABT  was  entitled  in  the  court  below  :  it  is  ordered,  adjudged  and 
decreed,  that  the  sale  of  the  slave  Rufus  be  rescinded ;  and 
that  the  plaintiff  recover  from  the  defendant  the  sura  of 
twelve  hundred  dollars;  six  hundred  dollars  of  which  may 
be  discharged  by  delivering  to  the  plaintiff,  or  filing  in  the 
clerk's  office  of  the  District  Court  for  him,  the  note  men- 
tioned in  the  petition,  with  costs  in  both  courts. 


KUI«IT  AL. 


AVART   179.    KINO  ET   AL. 

AFPKAL   FROM  THE  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT,  JUDGE 

WATTS  PRESIDING. 

A  sheriff's  account  for  fees  and  charges,  need  not  be  proved  when  not  con- 
tested, or  required  bj  the  court.  The  law  provides  that  the  fees  for 
keeping  personal  property  and  slaves,  taken  under  legal  process,  shall 
be  at  the  discretion  of  the  court. 

In  this  case  the  sheriff  having  executed  an  order  of 
sequestration,  at  tl^e  instance  of  the  plaintiff,  sequestered 
and  took  into  his  possession  fifty-four  head  of  cattle  and 
horses,  and  kept  them  from  the  29th  of  November,  1834,  to 
the  25th  of  December  following.  He  then  took  a  rule  on 
the  plaintiff,  to  show  cause,  why  she  should  not  pay  over  to 
him  the  amount  of  his  account  for  costs  and  expenses, 
according  to  an  account  and  fee  bill  which  he  annexed.. 

On  the  day  fixed  for  the  trial  of  the  rule,  the  plaintiff 
failed  to  appear,  and  no  cause  being  shown,  the  courts  upon 
simple  inspection  of  the  sheriff's  account,  made  the  rule 
absolute  and  allowed  the  amount  claimed.  The  plaintiff 
appealed. 
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RoseUtu,  for  the  appellant,  contended,  that  judgment  on  eistsbh  Dm. 
the  rule  was  given  without  proof  or  evidence  of  the  claim     Aiay,  i83». 
of  the  sheriff,  and  should,  therefore,  be  reversed. 


DebtteuXy  for  the  appellee  in  the  rule,  insisted,  that  the 
judgment  was  rendered  in  accordance  with  the  law  in  such 


ATABT 
KIHOKTAL. 


JRost,  jr.,  delivered  the  opinion  of  the  court. 

The  sheriff  of  the  parish  of  Jefferson  took  a  rule  upon  the 
plain tifl^  to  show  cause,  why  she  should  not  pay  him  the  bill 
of  costs  due  him,  the  said  sheriff,  in  this  suit,  and  the  costs 
incurred  in  keeping  fifty-four  head  of  cattle  and  horses  taken 
possession  of  by  him,  by  virtue  of  an  order  of  the  court ;  his 
bill  of  costs  and  expenses  was  annexed  to  the  rule.  The 
rule  was  duly  served  upon  the  plaintiff,  but  she  did  not 
appear  upon  the  day  of  the  return,  and  failed  to  show  cause. 
The  court,  on  her  default,  made  the  rule  absolute,  and 
ordered  the  amount  of  the  sheriff's  account  to  be  paid  to  him. 
The  plaintiff  appealed. 

The  clerk,  in  certifying  the  record,  slates,  that  the  trans- 
cript contains  all  the  documents  filed  in  regard  to  the  rule, 
and  that  no  testimony  was  adduced  by  either  party  >  the 
appellant  contends,  that  there  is  no  evidence  in  the  record  to 
show  the  length  of  time  duribg  which  the  cattle  and  horses 
were  kept  by  the  sheriff,  or  the  probable  expense  of  keeping 
them,  and  that  without  such  evidence  the  judgment  cannot 
be  maintained. 

Under  the  peculiar  circumstances  of  this  case,  that  proof 
was  not  requisite,  unless  the  judge  required  it.  The  law 
provides,  that  the  fees  for  keeping  personal  property  and 
slaves,  taken  under  legal  process,  shall  be  at  the  discretion  of 
the  court. 

If  the  judge  had  sufficient  knowledge  of  the  facts  upon 
which  the  exercise  of  his  discretion  was  asked,  no  evidence 
was  necessary.  If  the  allowance  was  unreasonable,  the 
plaintiff  has  no  one  to  blame  but  herself.  She  might,  by 
answering  the'rule,  have  contested  the  claim,  and  introduced 
any  evidence  which  she  might  have  had  against  it. 


AsheriflT'tae* 
coont  for  fees 
and  charges  need 
not  be  proved 
when  not  contes- 
ted or  reqaired 
by  the  eourL 
1  he  law  pro- 
vides, that  the 
fees  for  keeping 
personal  proper- 
ty and  slaves,  ta- 
ken under  legal 
process,  shall  oe 
at  the  discretion 
of  the  court. 
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Eastrrv  Dirt.      This  mode  of  proceeding  is  frequently  resorted  to  ia  the 
May,  1889.     couDtry  parishes,  where  seizures  of  live    stock  are  often 
nn»        made,  and  its  legality  has  never  been  contested  there  to  our 
«A?™.      knowledge. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


PEIRE  V8*  MARTIN. 

APPEAL  TROM  THE  PARIfiH  COURT,   FOR  THE  PARISH   AND    CITT   OF   NEW- 
ORLEANS. 

A  verdict  for  the  dissolation  of  partnership,  when  that  part  of  the  plain- 
tiff's prayer  is  not  expressly  objected  to  by  the  defendant,  cannot  be 
complained  of;  and  when  supported  by  testimony  rejecting  bis  claim 
in  reconvention,  the  verdict  will  not  be  disturbed. 

The  misconduct  of  a  juror  will  not  be  deemed  sufficient  ground  to  set  aside 
the  verdict,  if  from  the  evidence  the  court  believe  impartial  justice  has 
been  done. 

This  is  an  action  by  a  partner  in  an  apothecary  establish- 
ment against  his  co-partner,  for  a  dissolution  of  the  partner- 
ship, and  the  final  liquidation  of  its  affairs. 

The  plaintiff  prays  that  the  partnership  be  dissolved,  and 
in  order  to  effect  a  liquidation,  that  the  stock  in  trade  be  sold 
for  the  payment  of  the  balance  due  on  the  original  purchase, 
and  for  the  payment  of  such  other  debts  as  the  firm  may 
owe  ;  and  that  the  defendant  be  required  to  bring  back  to 
the  common  stock,  the  sum  of  two  thousand  dollars,  or  wliat- 
ever  sum  may  be  found  in  his  trunk  and  sequesteredl  That 
all  the  effects  and  properly  of  the  establishment  be  seques- 
tered. 

The  defendant  pleaded  a  general  denial,  and  averred,  that 
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he  had  do  objection  to  a  dissolution  of  the  partnership  in  a  Easthui  Diit. 
legal  manner ;  but  that  by  his  labor,  industry  and  attention    ■^<^»  ^^^- 
to  the  business^  he  has  caused  the  concern  to  make  large        mu 
pr<^t8»  which  were  growing  and  increasing,  when  by  the       xamv. 
rash,  malicious  and  unlawful  conduct  of  the  plaintiff,  they 
were  stopped  ;  that  the  sequestration  is  illegal,  and  the  suit 
malicious,  and  brought  only  to  destroy  his  character.    He 
prays  leave  to  reconvene  the  plaintiff,  and  that  he  have 
judgment  for  five  thousand  dollars  in  damages. 

Upon  these  pleadings  and  issues  the  cause  was  tried  before 
the  court  and  a  jury. 

After  hearing  the  testimony  introduced  by  the  parties,  and 
arguments  of  counsel,  the  jury  having  received  a  written 
charge  from  the  court,  returned  a  verdict  for  the  plaintiff  dis- 
solving the  partnership,  and  in  his  favor  against  the  defend- 
ant's demand  in  reconvention  for  damages. 

The  defendant  filed  his  affidavit,  and  moved  for  a  new 
trial ;  first,  on  the  ground  that  the  verdict  was  contrary  to 
the  allegations  and  evidence  of  the  case.  2.  That  the  whole 
evidence  disproved  the  plaintiff's  allegations  and  showed  on 
the  part  of  the  defendant  a  faithful  administration  of  the 
partnership  affairs.  S.  Some  of  the  jurors  were  guilty  of 
misconduct  in  openly  expressing  their  opinions  and  prejudices 
in  the  case  against  the  defendant,  before  they  had  gone 
through  the  evidence.  4.  That  illegal  evidence  had  gone  to 
the  jury. 

A  witness  was  called,  who  declared,  he  heard  one  of  the 
jurors  say  he  would  not  find  a  verdict  against  the  plaintiff  for 
the  sum  demanded  by  the  defendant,  because  the  damages 
claimed  were* excessive. 

The  Parish  judge  re-examined  the  case,  and  after  hearing 
the  arguments  of  counsel,  overruled  the  application  for  a  new 
trial,  and  gave  judgment  confirming  the  verdict,  from  which 
the  defendant  appealed. 

JU&rphyj  for  the  plaintiff,  insisted,  that  the  verdict  gave 
the  material  object  of  the  suit  which  was  a  dissolution' of  the 
partnership,  and  was  supported  by  evidence.    The  testimony 

9      '  VOL.   XIV. 
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BisTKiiir  DisT.  showed  that  there  was  no  malice  on  the  part  of  the  plaiotiff 
Maif^  1839.    in  seeking  a  dissolution  and  settlement  of  the  partnership 
nni        affairs ;  (hat,  on  the  contrary,  he  had  cause  of  eonplainL 
xAirrur.  ^'  '^^^  misbehaviour  of  a  juror  must  be  such  as  to  con- 

vince the  court  that  impartial  justice  has  not  been  done, 
before  it  will  disturb  the  verdict.  Code  of  Practice^  560^ 
JV*o.  S.    4  Martinj  JVl  8.,  1S(2.    %  Lomriana  RqforU,  21& 

Soul6  for  the  appellant. 

EtutUi  /.,  delivered  the  opinion  of  the  court. 

The  parties  to  this  suit  were  pavtners  as  apothecaries,  and 
the  plaintiff  instituted  his  suit  agajnst  the  defendant ;  in 
which  he  prayed  that  the  partnership^  for  reasons  sufficient, 
alleged  in  his  petition,  might  be  dissolved,,  and  for  certain 
other  matters  necessarily  incident  to  a  dissolution  of  the 
partnership,  and  that  the  defendant  be  ordered  te  bring  back 
into  the  mass,  a  certain  sum  of  money  in  his  possession. 

The  defendant,  after  putting  at  issue  the  allegations  of  the 
plaintiff's  petition,  claims  from  him  the  sum  of  five  thousand 
dollars  damages,  by  way  of  reconvention,  by  reason  •f  the 
proceedings  of  the  plaintiff,  and  various  wrongs  he  has  suf- 
fered  from  his  acts,  touching  the  concerns  of  the  partnershipi 
The  jury,  after  a  charge  from  the  court,  gave  a  verdict 
for  the  plaintiff,  for  a  dissolution  of  the  partnership,  and  far 
Jiim  against  the  defendant,  on  the  claim  of  the  latter  ia  re- 
convention. 

That  part  of  the  verdict  which  relates  to  a  dissolution  of 

the  partnership^  the  defendant  cannot  complain  of,  as  in  his 

answer  he  expressly  repudiates  any  objection  to  it,  and  as  to 

that  part  which  relates  to  the  claim  of  damages  set  up  by 

daet  of  7  juror  the  defendant,  under  the  evidence,  we  cannot  disturb  it* 

deemed^^  wifflk      '^^^  miscouduct  of  One  of  the  jurors  on  the  trial  of  the 

eient  ground  to  cause,  has  been  urged  as  a  ground  for  a  new  trial.     The 

diotlir.lrromthe  affidavit  which  established  the  conduct  of  the  juror,  which 

Swlr^^bciiw  *®  objected  to,  contains  no  cause « for  setting  aside  a  verdict 

iropniiai  juitioe  iq  which  we  believe  impartial  justice  has  been  done. 

hai  been  done. 
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This  cause  has  been  aubtnitted  to  ua  without  argument,  Eifniv  Dinr. 
and  we  are  not  aware  that  any  other  points  than  these    *^%t  ^*^* 
noticed,  are  presented  for  the  consideration  of  the  court.  "*" 

The  judgment  is,  therefore,  affirmed  with  costs. 


BEUAN   Y8,    HITE. 

APrSAL   VEOM    TBE    OOUKT  OV  THE    FIRST   JUDICIAL   OI8TRICT,   JUDOS 

BUCHANAN   FEXSIDING. 

After  En  Enswer  to  the  merits,  the  plaiDtiff  cannot  proceed  to  take  jadg- 
ment  ex  parie^  without  setting  the  case  for  trial,  because  the  defendant 
neglected  to  answer  interrogatories,  which  were  taken  for  confessed.  He 
can  only  avail  himself  of  the  confession  as  proof  on  the  trial. 

This  is  an  action  against  the  defendant  for  the  price  of  a 
slave.  The  plaintiff  propounded  interrogatories  to  the  defen- 
ant,  touching  the  contract,  price  and  conditions,  upon  which 
the  slave  was  sold  and  delivered  to  the  defendant.  The 
petition  was  filed  the  Sd  of  April,  1838,  and  an  answer  con- 
taining a  general  denial,  was  put  in  on  the  17th  of  the  same 
moptb.  On  the  20th  April,  ttie  defendant  having  neglected 
to  answer  the  interrogatories  propounded  to  him,  and  annexed 
to  the  petition,  the  plaintiff  proceeded  to  take  judgment 
ex  parity  on  the  interrogatories  being  taken  as  confessed. 

The  defendant  appealed. 

JcneSj  for  the  plaintiff. 

/.  W.  Smithf  for  the  defendant  and  appellanL 

Eustis,  /.,  delivered  the  opinion  of  the  court. 

A/ter  an  answer  filed  to  the  plaintiff's  petition>  the  court 
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Bifmy  Dht  takiog  the  interrogatories  annexed  to  the  petition  for  eon- 
^^*  '^>'     fessed,  rendered  a  judgment  against  the  defendant     it  does 
poucB  juBTOF  not  appear  that  the  cause  was  fixed  for  trial,  but  from  the 
'^'^wT^'"   record,  we  infer,  that  the  judgment  was  rendered  entirely  ea? 
■Mm*ii  8TKSICS  parte^  on  the  neglect  of  the  defendant  to  answer  the  inter- 
rogatories. 

It  is  true,  that  on  the  default  of  a  party  to  answer  interro- 
gatories propounded  to  him,  under  the  rules  laid  down  in  the 
Code  of  Practice,  the  interrogatories  are  to  be  taken  for 
conftsstd. 

But  this  does  not  give  the  party  who  wishes  to  avail  him- 
self of  the  confession,  any  other  right  than  to  make  use  of  it 
as  proof  on  the  trial  of  the  cause.  It  gives  him  no  advantage 
as  to  the  trial  of  the  case  over  any  other  suitor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  the  cause 
remanded  for  further  proceedings ;  the  appellee  to  pay  costs. 


POLICE  JtJRT  OF  POINT  COUPEE  V9.  SMITh's  SYNDICS. 

AFFBAL  VBOM  TBI  COURT   OV   THB    VIBST   JUDICIAL  DirrBICT,  JUDOB 

BUOKAMAR  PBBNOINO. 

A  jadgment,  rescmding  an  order  of  seizare  and  sale,  on  account  of  the 
insafficiency  of  the  authentic  evidence  on  which  it  wa«  obtained,  bat 
without  prejudice  to  the  creditors^  rights  in  any  other  remedy  he  might 
seek,  cannot  be  pleaded  as  ret  judieaia^  or  in  bar  of  an  action  in  the  via 
ordinaria. 

The  police  jury  may  recover  from  the  owner  the  value  of  repairt  put  on  hu 
plantation,  in  making  levees  and  roads,  that  are  useful  and  necessary.  A 
failure  to  give  notice  cannot  defeat  this  action ;  it  is  founded  on  the  great 
principle  of  equity  that  no  man  shall  profit  by  the  labor  of  another  viih- 
otH  eompentatum.    (Police  Jury  vs.  Hampttmi  5  Martiih  ^«  S^  380-398. 
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This  18  an  action  by  the  police  jury  of  Pointe  Goup6e,  to  EimKa  Dtrr. 
recover  from  the  syndics  of  the  creditors  of  Wm.  Smith,  the     ^^*  ^*^* 
8om  of  six  thousand  dollars,  which  the  plaintiffs  had  caused  folicb  jurt  ot 
to  be  paid  to  Charles  Morgan,  under  a  contract  with  him  to    '^'■^^*^'" 
make  and  repair  a  public  road  and  levee,  on  a  plantation  or  •«"■'•  »»«"«• 
tract  of  land  then  owned  by  Hiriart,  and  which  was  subse- 
quendy  sold,  and  was  purchased  by  Adelaide  Borgeat,  sepa- 
rated in  property  from  her  husband,  J.  F.  Muse,  and  by  her 
sold  to  William  Smith,  who  surrendered  it  to  his  creditors. 

This  land  or  plantation  is  situated  in  the  Parish  of  Pointe 
Coup6e,  and  in  1831,  a  front  of  eleven  arpents  being  without 
a  public  road  and  levee,  was  let  out  by  public  contract  to 
Charles  Morgan,  to  make  a  new  road  and  levee  for  the  sum 
of  six  thousand  dollars.  After  Morgan  had  completed  the 
work,  he  took  out  an  order  of  seizure  and  sale  against  the 
land  as  owned  by  Hiriart,  who  lived  in  the  adjoining  Parish 
of  West  Baton  Rouge.  On  litigating  the  matter,  judgment 
was  finally  rendered,  setting  the  order  of  seizure  and  sale 
aside,  but  reserving  to  the  party  his  remedy  in  any  other 
mode  of  proceeding.  See  case  of  Hiriart  vs.  Morgan^  5 
homiana  Reports^  43. 

The  present  suit  is  instituted  by  the  police  jury,  (having 
paid  Morgan,)  against  the  syndics  of  Smith's  creditors,  to 
have  the  plantation  or  land  sold,  and  that  they  be  placed  on 
the  tableau  as  privileged  creditors  for  the  amount  of  their 
demand,  on  the  proceeds ;  either  in  virtue  of  their  contract 
with  Morgan,  or  on  a  quanlum  meirvil^  for  the  work  and 
improvements  made  on  the  land. 

The  defendants  pleaded  the  former  suit  of  Morgan  against 
Hiriart  by  the  executory  proceedings  as  re$  judiciUOy  and 
they  expressly  denied  that  the  plaintiffs  had  any  privilege  or 
lien  on  the  plantation  or  land  in  question,  or  any  claim  what- 
ever against  Smith's  estate.  They  called  Adelaide  Borgeat, 
from  whom  Smith  purchased,  in  warranty.  Her  counsel 
pleaded  the  exception  of  res  judicatc^  and  set  up  the  judg- 
ment of  Hiriart  vs.  Morgan^  as  a  bar  to  the  action. 

Upon  these  issues  the  cause  was  tried ;  and  the  district 
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£AtTuv  Dirr.  judge  was  of  opinion  the  exception  was  well  taken,  and 
Matf,  1839.     gave  judgment  for  the  defendants.     The  plaintiffs  appealed. 

VOUGB  JUKT   OV 

roiiTToouns       £#.  JoniUj  for  the  appellants,  insisted,  that  the  plaintiflEs 
^MmiigTBiiicf  had  a  right  to  this  form  of  action.    If  Morgan  failed  in  his 

executory  proceedings,  it  was  because  certain  formalities  had 
not  been  complied  with.  A  mortgage  claim  n»y  be  insuffi- 
cient to  support  executory  proceedings,  and  yet  be  enforced 
in  the  tia  arimaria. 

2.  The  case  of  Hiriart  vs.  Morgan  is  not  res  judicata.  The 
judgment  there  was,  "  that  the  order  of  seizure  and  sale  be 
rescinded  without  prejudice  to  Morgan's  rights  to  any  other 
remedy  to  enforce  his  demands,  except  only  to  his  right  to 
obtain  an  order  of  seizure  and  sale  against  the  land  of  the 
appellanL''  The  remedy  now  pursued  is  expressly  reserved 
in  that  judgment  to  Morgan,  or  any  other  party  having  the 
right  to  demand  payment  of  the  value  of  making  the  road 
and  levee  in  question. 

S.  The  demand  is  not  between  the  same  parties.  The 
present  plaintiffs  did  not  derive  their  rights  from  Morgan, 
either  by  an  express  or  implied  subrogation.  It  was  decided 
by  the  Supreme  Court,  in  the  case  of  Morgan  vs.  the  present 
plaintiffs,  11  Louisiana  Reports^  163,  *^  that  the  right  to  sue  is 
by  this  law  conferred  upon  the  Police  Jury  or  Inspector,  and 
not  the  undertaker.''  The  present  suit  is  expressly  based 
(see  the  petition,)  on  this  law,  not  on  the  subrogation  which 
might  have  been  supposed  to  result  from  any  subrogation 
produced  by  the  payment  to  Morgan. 

4.  The  privilege  now  endeavored  to  be  enforced,  is  given 
not  only  by  the  statute  directing  and  defining  the  executory 
proceedings,  but  by  the  Louisiana  Code,  article  3216,  No.  4. 
If  the  statute  is  not  strictly  complied  with,  it  is  not  the  privi- 
lege, but  only  the  most  expeditious  way  to  enforce  it,  that 
is  lost.  It  must,  then,  be  sued  on  as  an  ordinary  claim. 
The  utmost  effect  which  could  be  given  to  the  omission  of 
certain  formalities,  would  be  to  deprive  the  plaintiffs  of  the 
right  of  relying  on  the  adjudication  alone,  and  to  compel 
them  to  prove  the  value  of  the  work. 
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£.  The  purchaser  of  the  plantation  bought  with  full  notice  Eastxrv  Dist; 
of  this  privilege,  which  is  recited  in  Hirian's  sale  to'  his     May,  1839. 
vendee,  and  against  which  he  expressly  warrants.     He  did  ^iucb  jubt  w 
not  say  that  it  was  extinguished  or  invalid,  but  bound  him-   ^^^nzovm 
self  only  to  make  good  any  loss  which  his  vendee  might  nfrra'i  tTjniic»> 
sustain  in  consequence  of  it.     Smith,  the  insolvent,  who 
never  paid  a  dollar  on  the  property,  is  in  the  same  situation. 

6.  The  effect  of  the  recording  in  the  mortgage  oflSce  of 
the  adjudication,  is  to  convey  full  notice  to  third  persons, 
and  the  want  of  certain  formalities  only  subjects  us  to  the 
necessity  of  liquidating  our  demand,  instead  of  treating  it  as 
liquidated  by  the  adjudication.  It  is  in  the  nature  of  a 
mortgage  given  to  secure  a  party  for  successive  endorsements 
up  to  a  certain  amount.  No  order  of  seizure  and  sale 
could  be  obtained  on  such  a  mortgage,  but  it  would  not  the 
less  be  valid. 

/.  W.  Smith,  for  the  defendants. 

1.  By  the  act  of  1821,  the  lien  on  the  land  was  given  to 
the  undertaker.  The  plaintiffs  show  that  Morgan  was  the 
undertaker.  But  he  has  failed  to  establish  the  lien.  The 
Police  Jury  are  bound  by  that  judgment  as  res  judicata. 
Acts  1 83 1 , }).  8, 8tc.  5.  Htriart  vs.  Morgan,  5  Louiriana  ReportSy 
43.     Laidriana  Code,  2265. 

2.  The  defendant  in  the  former  suit  sold  the  land  to  Mrs. 
Muse,  now  called  in  warranty.  It  had  been  declared  by 
this  court  free  from  the  lien  in  the  suit  against  Hiriart. 
That  decision  leaves  inoperative  the  registry  of  the  process 
verbal  of  the  adjudication.  The  defendants,  representing 
Mrs.  Muse's  vendee,  ask  the  benefit  of  the  judgment  ren- 
dered in  favor  of  Hiriart.    10  Toultier,  Jfo.  224,  p.  273,  et  seq. 

JURleheU,  for  the  warrantor,  insisted,  that  the  case  of 
Hiriart  against  Morgan  settled  this  one  ;  that  it  was  res  judi- 
cata. Morgan  was  clearly  the  assignee  or  ayarU  cause  of 
the  police  jury,  and  if  he  failed  they  must  likewise  fail  in 
any  attempt  to  enforce  a  privilege  or  mortgage  against  the 
plantatioD. 
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BAvnur  Dist.      2.  It  IS  manifest  that  the  failure  of  the  executory  proceed- 

Mtai,  1839.     iDgs  agaiust  Hiriart,  arose  from  the  irregularities  of  the  police 

vouoB  juHT  07  V^^l^^  proccediugs,  and   which    gave    Morgan    an    action 

voiarcovm    against  them.     In  consequence  of  these  proceedings,  the 

niiTB'to  vnmiGs  land  was  freed  from  this  claim  when  it  was  sold  by  Hiriart, 

and  the  exception  is  well  taken  to  this  action  by  the  war- 
rantor.    10  TottOter,  27S,  4,  5,  and  582. 

Rozi^  /.,  delivered  the  opinion  of  the  court. 

*  The  defendants  sued  in  the  alternative,  in  their  capacity 
of  syndics,  upon  a  contract  entered  into  by  the  plaintiffs  with 
an  undertaker,  to  make  a  levee  upon  a  tract  of  land  now  the 
property  of  the  insolvent  they  represent,  or  for  the  value  of 
the  labor  done  and  expended  upon  the  land,  under  said  con- 
tract, pleaded  the  peremptory  exception  of  the  thing 
retripffinfilnS^  adjudged,  and  the  district  court  having  maintained  the 
der  of  leizure  exception,  the  plaintiffs  appealed. 

eoant  of  the  in«i  The  judgment  pleaded  m  bar  of  the  present  action,  decrees 
iiuUieDUe^  evi-  ^'^^  ^^  Order  of  seizure  and  sale  granted  by  the  parish  judge, 
deooe  on  whidi  against  the  land  upon  which  the  levee  had  been  made,  be 
bat  withoot  pre-  rescinded  and  annulled,  at  the  cost  of  the  plaintiff,  without 
iuoH^^rightsIn  prejudice  to  his  rights  to  any  other  remedy  to  enforce  bis 
dT^hemrhTteek  demand,  except  only  to  his  right  to  obtain  an  order  of 
eftnnotbe  plead-  scizurc  and  sale. 

orlobftr^^if-  The  plaintiffs  in  the  present  suit  do  not  ask  for  an  order  of 
''^TTw  *  Poiiee  ■®'Z"''®  ^"^  ^ttle ;  and  they  pray,  that  if  on  account  of  any 
Janr  may  re«ov-  informality  they  cannot  maintain  an  action  on  the  contract, 

or  from  the  own-  ^i  ■        ,,  ,  ,  .         • 

er  ihe  value  of  they  may  be  allowed  to  recover  on  the  quanhan  meruiL  It 
JSa^tio?,''''*Vn  appears  to  us,  that  this  action  is  expressly  reserved  by  the 
!!^"^  w^***  former  judgment,  and  if  it  had  not  been,  the  plea  of  the 
luerai  and  ne-  defendants  could  not  have  been  maintained.  The  principles 
m'eMto  V^  ncH  ^?^^  which  the  right  of  action  rests  in  the  present  case,  were 
fnt  thu'^aetior  ®®'^'®^  ^y  ^^^^  court,  in  the  case  of  the  Police  Jury  vs.  Hamfh- 
it  it  founded  on  ton,  5  Jlforlm,  JV*.  S.y  389 ;  and  nothing  has  been  shown  that 
pieS^uS^that  could  make  us  doubt  the  correctness  of  that  decision. 

no    roan     ibaU 

bor  of  another  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
SSjf  """"'^^  judgment  of  the  District  Court  be  avoided  and  reversed. 
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the  exeeplioD  ovemiled,  and  the  cam  lemanded  for  farther  Eimax  Dm. 
proceedings,  the  defendants  and  appellees  paying  the  costs    M<^,  im. 
of  this  appeal.  ^^^^ 


VANLANDIN6HAM  V8,    ACHISON   ET   AL. 

APFEAI.   FROM   THE   PAKISB   COURT,   FOR  TUB   PARISH   AND   CITY    OF  NEW- 
ORLEANS. 

In  a  collision  between  a  steam-boat  and  fiat-boat,  by  which  the  latter  and 
its  cargo  was  lost,  and  the  weight  of  testimony  going  to  show  the 
fanlt  was  with  the  former,  the  owners  thereof  were  held  liable  for 
the  loss. 

This  is  an  action  by  the  owner  of  a  flat-boat  and  cargo, 
against  the  master  and  owners  of  the  steamer  Mississippian, 
to  recover  the  sum  of  one  thousand  seven  hundred  and  thirty- 
seven  dollars,  the  value  of  said  boat  and  cargo,  which  he 
alleges  was  sunk  in  the  Mississippi  river,  and  totally  lost,  by 
the  negligent  conduct  and  carelessness  of  the  master  and 
officers  of  the  steamer,  in  running  foul  of  her,  and  for  which 
the  defendants,  as  owners,  are  liable. 

The  defendants  pleaded  a  general  denial ;  and  averred, 
that  if  the  plaintiff  suffered  any  damage,  it  was  caused  by 
the  negligence  of  the  persons  ill  charge  of  his  boat  and 
cargo. 

The  evidence  showed  that  the  flat-boat  was  run  down  and 
sunk  by  the  steamer  Mississippian,  on  the  night  of  the  23d 
January,  1838 ;  but  the  statements  of  the  witnesses  were 
contradictory  as  to  the  manner  in  which  the  collision  hap- 
pened. The  parish  judge  inferred  from  all  the  circum- 
stances and  evidence,  that  the  fault  was  with  the  steam-boat ; 
especially  as  it  was  incumbent  on  her,  to  show  that  every 

10  VOL.  XIV. 
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EAvrsBH  DiBT.  precaution  to  avoid  a  collision  was  used  on  her  part,  but 
jMoy,  1839.     which  was  not  satisfactorily  shown. 

Judgment  was  given  for  the  plaintiff,  and  the  defendants 
appealed. 


C  M.  Conrad,  for  the  plaintiff. 
/.  W.  SmUhj  contra. 

EtutUy  J.f  delivered  the  opinion  of  the  court. 

This  case  depends  entirely  on  the  weight  of  testimony 
which  we  think,  with  the  parish  judge,  is  in  favor  of  the 
plaintiff;  and  giving  full  effect  to  the  principles  of  law  in- 
voked by  the  defendants,  to  the  correctness  of  which  we 
accede,  we  are  forced  to  the  conclusion,  that  the  cause  of  the 
collision  between  the  flat-boat  and  the  steam-boat  of  the  de- 
fendants was  in  the  fault,  and  want  of  due  caution  of  the 
persons  employed  on  board  the  steam-boat. 

The  judgment  of  the  Parish  Court  is,  therefore,  afllrmed 
with  costs. 


PECQUET  V8.   MA6ER.   LACROkx  V8.   MAGER. 

CONBOLIOATSD   CA8IB. 

APPEAL    FftOM   TBB  OOUET   OV  TBI  FIftST  JUDICIAL  DUTftlCT,  JUDOK 

BUOBANAlf  PftBBIDINO. 


There  Ib  no  neoeBBity  for  any  demand  or  protest  for  non-payment  of  a 
bill ;  when  the  non-acceptance  by  the  drawees,  and  protest  and  notice  to 
the  drawer,  ^ea  his  responsibility. 

Foreign  bills  returned  with  legal  protest,  entitle  the  holder  to  twenty 
per  cent,  damages,  under  the  statute. 
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These  suits  are  iDstituted  on  two  bills  of  exchange,  drawn  Eastkut  Dist. 
by  the  defendant  on  a  mercantile  firm  at  Paris,  in  Prance,     ^fgy,  1839. 
and  sold  to  the  plaintiffs ;  one  for  three  thousand  dollars,  ' 
and  the  other  for  five  thousand  dollars,  which  were  pre- 
sented to  the  drawees,  who  refused  to  accept ;  and  both  bills 
were  noted  and  protested  for  non-acceptance,  and  notice 
thereof  given  to  the  defendant* 

When  these  bills  came  to  maturity,  payment  was  demand- 
ed from  the  drawees,  who  refused  to  pay  them,  and  they 
were  protested  for  non-payment.  All  of  which,  it  is  alleged, 
was  notified  to  the  defendant. 

It  seems  the  drawer  had  funds  in  the  hands  of  the 
drawees^  but  on  account  of  some  supposed  informality,  they 
refused  to  accept  and  to  {)ay  the  bills. 

The  contest  on  the  trial  was,  whether  the  plaintiffs  should 
look  to  the  drawees  or  to  the  defendant ;  and  whether  the 
latter  had  not  made  himself  unconditionally  liable  by  bis 
subsequent  promises  to  pay^the  bills. 

The  case,  with  a  mass  of  evidence,  was  submitted  to  a 
jury,  who  returned  verdicts  for  the  plaintiffs  for  the  amount 
of  their  respective  demands,  with  twenty  per  cent,  damages 
thereon.  From  judgment,  confirming  these  verdicts,  (he 
defendant  appealed. 


2>.  and  /.  Seghersy  for  the  plaintiffs. 
L.  JaniOy  contra. 


EustiSy  J.,  delivered  the  opinion  of  the  court. 

These  are  suits  on  bills  of  exchange  drawn  on  Paris,  and 
protested  for  non-acceptance  and  non-payment.  Amidst 
the  mass  of  questions  raised  in  the  defence  of  this  case,  there 
is  not  one  which  has  not  been  settled  by  the  well  known 
law  of  bills  of  exchange,  and  the  decisions  of  this  court 
There  was  no  necessity  for  any  demand  or  protest  for  the 
non-payment  of  the  bills.  The  non-acceptance  by  the 
drawees,  and  protest  and  notice  to  the  drawer,  fixed  his 


There  is  no 
neeessity  for  any 
demand  or  pro- 
test for  non-fmy- 
roent  of  a  bill ; 
when  the  non  ac- 
ceptance bj  the 
drawees,  and 
protest  and  no- 
tice to  the  draw- 
er, fixes  his  re- 
sponsibility. 
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EA0TBM  DiBT.  responsibility.     These  being  returned  with  a  legal  protest, 

^^*  ^^^'     entitled  the  holder  to  damages  under  the  statute. 

HsPBuur  The  judge  in  his  charge  to  the  jury,  laid  down  the  law 

LKB  &  HiJu)T  BT  ^^^^^^^7i  ^  ^  ^^^  effect  of  a  subsequent  promise  to  pay ; 

^  and  we  find  no  error  in  the  verdict  and  judgment  rendered 

Foreign  billt  Jq  the  COUrt  beloW. 
returned  with  le-       ,    .       •         -  m         1*1  •     1      ■ 

Ski  protest, enti-    •it  IS,  therefore,  affirmed  with  costs  in  both  courts. 
e  the  holder  to 
twenty  per  cent 
daniag;et,  under 
the  statute. 


HEPBURN  VS.   LEE   h  HARDY   ET    AL. 

APPEAL   FROM   THE   COURT   OF   THE   FIRST   JUDICIAL   DISTRICT,   JUDGS 

BUCHANAN   PRESIDING. 

Where  the  plaintiff  purchamd  certain  cotton,  and  made  advances  on  the 
bill  of  lading ;  and  the  cotton  was  delivered  to  the  defendants  under 
a  previous  contract  with  the  seller,  before  the  bill  of  lading  came  to 
the  possession  of  the  plaintiff,  he  cannot  recover  from  them. 

The  bill  of  lading  could  have  no  effect  until  its  delivery ;  and  at  that 
time  the  cotton  being  in  possession  of  the  defendants  under  a  previous 
contract,  having  no  privity  or  connection  with  the  one  under  the  bill 
of  lading,  they  are  in  no  way  responsible. 

This  is  an  action  to  recover  two  thousand  four  hundred 
dollars,  which  the  plaintiff  alleges  he  advanced  to  captain 
Greorge  R.  Wright,  of  the  &team-boat  Invincible,  on  a  bill 
of  lading  for  seventy-five  bales  of  cotton,  and  which  was 
delivered  to  the  defendants,  Lee  &  Hardy.  He  prays  judg- 
ment for  this  sum  against  the  defendants  and  captain 
Wright,  with  a  privilege  on  the  boat,  for  the  non-delivery 
of  the  cotton. 

The  defendants  pleaded  a  general  denial.  The  evidence 
shows  that  captain  Wright  purchased  seventy-five  bales  of 
cotton,  on  the  river,  below  Vicksburg,  of  a  Mr.  Watson,  and 
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had  a  bill  of  lading  filled  up  on  board  the  boat,  signed  by  Eastedn  Dist. 
the  clerk,  in  which  he  consigned  this  cotton  to  the  plaintiff.       *^y»  '^^^' 

Od  arriving  at  New-Orleans  the  cotton  was  rolled  out,      bspbubk 
and  taken  into  possession  by  the  defendants,  Lee  &  Hardy,  i^s&^BDTrr 
by  the  order  of  captain  Wright,  and  by  them  sold  on  his  ^^ 

account,  to  meet  certain  acceptances,  or  drafts,  they  were 
under,  and  bound  to  pay  for  him.  On  the  next  day  captain 
Wright  went  to  the  office  of  the  plaintiff,  and  presented  the 
bill  of  lading  for  the  seventy-five  bales,  and  received  the 
sum  of  two  thousand  four  hundred  dollars  thereon. 

The  district  judge  was  of  opinion  that  the  defendants  had 
the  best  right  to  the  cotton ;  they  not  having  any  connection 
with  the  transaction  between  the  plaintiff  and  captain 
Wright.  Judgment  was  given  for  the  defendants,  and  the 
plaintiff  appealed. 

Strawbridgey  for  the  plaintiff,  insisted  that  the  bill  of  lading 
gave  a  preference  and  privilege  over  others,  which  was 
superior  to  every  oihej^  title,  and  transferred  the  property.  A 
biU  of  lading  is  an  essential  accompaniment  and  title  to  pro- 
perty, which  gives  him  who  makes  advances  on  the  same 
property,  a  preference  over  him  who  is  without  it.  1  Peters, 
445.     2  KerU^s  CammefUarieSi  548.     Louisiana  Code,  3214. 

S.  The  defendants  made  no  advance  on  this  specific  pro- 
perty ;  had  no  bill  of  lading ;  but  sold  the  cotton  on  captain 
Wright's  account,  and  carried  the  proceeds  to  his  credit  in 
account.     1  Louisiana  Reports,  360.    3  ibid,  302. 

Lockett,  for  the  defendants,  contended,  that  it  was  shown 
by  the  evidence  that  they  had  accepted  two  drafts  of  Wright 
for  three  thousand  dollars,  upon  his  promise  to  ship  cotton  to 
meet  them ;  and  he  came  to  defendant's  store  on  the  24th 
November,  and  informed  them  the  cotton  was  on  the  levee, 
and  they  received  it.  The  plaintiff  received  his  bill  of  lading 
and  made  his  advances  the  25th  November,  one  day  after 
actual  delivery  to  the  defendants  of  the  property  in  contest. 

EiAsHSf  J.J  delivered  the  opinion  of  the  court. 
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EisTsitv  DiBT.      Lee  &  Hardy,  commission  merchants,  accepted  two  drafts 
May,  1839.     q{  George  R.  Wright,  on  the  promise  of  Wright  to  ship  to 
HSPBUEir      the  defendants,  cotton  to  meet  the  drafts.     On  the  24th  of 
LIE  &  HAHDT  BT  Novcmbcr  last,  seventy-five  bales  of  cotton  were  delivered  to 
^^  the  defendants  by  Wright,  the  proceeds  of  which  were  insuf- 

ficient to  meet  the  amount  of  the  drafts. 

Wright,  who  was  the  captain  of  a  steam-boat,  purchased 
from  a  person  on  board  his  boat,  on  his  way  down,  seventy- 
five  bales  of  cotton,  and  had  a  bill  of  lading  signed  for  them 
by  the  clerk  of  the  boat.     The  plaintiff  was  made  the  con- 
signee by  the  bill  of  lading.     On  the  25th  of  November,  the 
plaintiff  advanced  to  Wright  two  thousand  dollars,  and  on 
the  27th,  four  hundred  dollars.     These  sums  are  charged  in 
the  petition  to  have  been  advanced  by  the  plaintiff,  on  the 
bill  of  lading,  and  from  the  testimony  we  infer  that  the 
delivery  of  the  bill  of  lading  and  the  first  advance  were 
simultaneous,  and  made  the  day  after  the  delivery  of  the 
cotton  to  the  defendants.     In  a  suit  for  the  recovery  of  the 
cotton,  brought  by  the  plaintiff  again^  the  defendants,  the 
court  below  gave  judgment  for  the  defendants. 
The  bill  of      The  bill  of  lading,  by  which,  in  point  of  fact,  the  captain 
have  ^00  eflLt  bound  himself  to  carry  his  own  goodsy  and  deliver  them  to 
rf^'and'jft^that  ^^^  Consignee,  could  have  no  effect  until  it  was  delivered  to 
time  the  eotton  the  plaintiff.     At  that  time  the  cotton  was  delivered  to  the 
to'"tEe  defend-  defendants,  under  a  previous  contract.     The  plaintiff  has 
"wr'!So"tSSi  ^^^  defrauded,  but  we  can  give  him  no  relief.    The  defend- 
luiTiiig  no  priTi-  ants  have  no  connection  or  privity,  direct  or  indirect,  with 

ty  or  eonneetion    ,  .       ,  i        i    •     •/«•        i  ^ir  •    ■  «    . 

viththeoneun-  the  transaction  between  the  plaintiff  and  Wnght;  and  there 
UA\ng!^eym  *^  ^^  gfound  ou  which  we  can  render  them  responsible  to 
'"  "?y^y  **"  the  plaintiff.     The  judgment  is,    therefore,  afilrmed  with 

costs. 
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Eastibn  Dibt. 
'  PALFREY  V8,    8CATES    &  BAGOETT.  '^*^^*  ***®' 


PAUSSY 

APPEAL  FROM  THB   COURT  OT  THB   FIRST  JUDICIAL  DISTRICT,  JUDGR  ,^. 

BUCHANAN   PRESIDING.  BCATBB  k.  BAO- 


\ 


CIBTT. 


Id  a  contest  about  the  occapation  of  leased  premises,  which  is  submitted 
to  a  jury,  it  is  properly  a  question  of  fact,  and  the  verdict  being 
justified  by  the  evidence,  will  not  be  disturbed,  although  against  both 
parties. 

This  is  an  actioD  for  rent.  The  plaintiff  leased  to  the 
defendants  one  half  of  a  ware-house,  for  a  year,  at  twenty- 
five  dollars  per  month,  payable  quarterly,  dated  15th  January, 
18S8.  On  the  2Sd  of  January,  the  plaintiff  notified  the  de- 
fendants as  follows  :  ^*  If  you  keep  possession  of  the  whole  of 
my  ware-house  in  Gravier  street,  longer  than  to-day,  I  shall 
charge  you  twenty-five  dollars  per  month  for  this  month,  for 
the  half  ycu  have  lately  taken  possession  of;  and  fifty  dollars 
per  month  afterwards ;  making  seventy-five  for  the  whole ; 
or  fifty  dollars  for  the  whole  if  you  engage  it  for  a  year." 

On  the  last  of  June  following,  the  plaintiff  made  out  his 
account  for  four  hundred  dollars  rent,  due  on  the  conditions 
of  his  notification,  and  prayed  judgment  for  this  amount. 
The  defendants  pleaded  a  general  denial. 

The  case  was  submitted  to  a  jury,  who,  on  the  evidence 
produced,  returned  a  verdict  of  two  hundred  and  twenty-five 
dollars  for  the  plaintiff,  and  the  defendants,  after  an  unsuc- 
ceasfol  attempt  to  obtain  a  new  trial,  appealed  from  the 
judgment.  The  plaintiff  prayed  to  have  the  judgment 
amended  in  bis  favor. 

LoekeU  and  JUkoUj  for  the  plaintifil 

MeMUkn  and  Grwoty  contra. 

Rost,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  rent  due  for  the  use  of  a 
ware-house,  leased  by  the  plaintiff  to  the  defendants. 
It  appears  by  the  lease,  that  the  defendants  rented  one 
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Eastsrh  Dibt.  half  of  the.  ware-house,  at  twenty-five  dollars  per  month. 
May,  1839.  Subsequently,  the  plaintiff  notified  them  in  writing,  that  if 
KntKKAir  they  occupied  the  whole  of  his  ware-house  longer  than  the 
BAMOK.  ^^y  ^f  ^^^  notice,  he  would  charge  them  twenty-five  dollars 
per  month,  for  the  half  which  they  had  lately  taken  posses- 
sion of,  and  fifty  dollars  a  month  afterwards,  making  seventy- 
five  dollars  for  the  whole,  or  fifty  dollars  for  the  whole,  if 
they  took  it  by  the  year.  The  defendants  continued  under 
their  lease,  and  the  plaintiff  claims  rent  from  them,  agreeably 
to  his  notice.  The  case  was  submitted  to  a  jury,  who  being 
of  opinion  that  the  defendants  had  not  occupied  the  whole 
ware-house,  in  such  a  manner  as  to  make  them  liable  for  the 
rent  claimed,  gave  a  verdict  for  the  rent  due  under  the  lease; 
and  judgment  having  been  rendered,  the  defendants  appeal- 
ed. The  plaintiff  has  asked  that  the  judgment  be  amended, 
80  as  to  allow  him  the  whole  amount  claimed  in  his  petition. 
The  question  upon  which  the  decision  turned  in  the  court 
below,  was  purely  a  question  of  fact ;  and  the  conclusion  to 
which  the  jury  came,  appears  to  us  fully  justified  by  the 
evidence  in  the  record. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


kirkMan  v8.  barton. 

APPEAL  FROM   THE   COURT  OF  THE   FIRST  JUDICIAL   DISTRICT,    JUDGE 

BUCHANAN   PRESIDING. 

The  party  claimiDg  damages  for  loss  of  rent  occasioned  by  the  non> 
deliyeiy  of  a  house  according  to  contract,  must  show  that  he  put  the 
adverse  party  in  default  before  he  can  recover. 

This  is  an  action  to  recover  seven  hundred  and  fifty-seven 
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dollars,  the  amount  of  an  account  for  granite,  which  the  Eisnu  Dm, 
plaintiff  alleges  she  furnished  to  the  defendant,  at  his  request,     *Way,  >839. 
for  the  use  of  a  brick  building  he  was  erecting  or  repairing       uraur 
in  Magazine-street,  in  New-Orleans,  according  to  an  account       Bimrov. 
annexed  to  the  petition. 

The  defendant  averred  that  he  purchased  the  building  to 
which  the  granite  in  question  was  applied,  from  the  plaintifl^ 
while  in  progress,  and  she  stipulated  that  it  would  be  ready 
by  a  certain  period  specified  ;  that  there  was  no  agreement 
between  them  that  a  granite  front  was  to  be  made,  but 
that  it  became  necessary,  from  the  weakness  of  the  wall, 
and  from  the  report  of  the  city  surveyor,  that  the  building 
would  not  be  safe  without  it.  She  is  in  no  way  responsible 
for  it.  He  further  avers,  that  the  house  was  not  delivered 
until  two  months  after  the  time  stipulated,  by  which  he  lost 
rent  amounting  to  four  hundred  dollars,  for  which  he  claims 
judgment  in  reconvention. 

Upon  these  pleadings  and  issues,  the  cause  was  tried. 
There  was  no  demand  for  the  delivery  of  the  building  at  the 
time  stipulated ;  and  the  plaintiff  was  not  put  in  default. 
From  the  evidence  adduced,  the  district  judge  made  up  an 
an  account,  and  allowed  the  plaintiff  four  hundred  and  forty- 
eight  dollars,  and  from  judgment  therefor  the  defendant 
appealed. 

Ehn/fij  for  the  plaintiff. 

S.  Barton,  contra. 

EustUy  /.,  delivered  the  opinion  of  the  court. 

This  is  a  case  which  depends  entirely  on  matters  of  fact. 
The  only  doubt  which  we  had  of  the  correctness  of  the 
judgment  of  the  court  below,  was  in  the  claim  of  the  de- 
fendant for  compensation  for  rent,  in  consequence  of  the 
non-delivery  of  the  building  in  the  condition,  and  at  the 
time,  required  by  the  contract.  Independent  of  the  change 
made  in  the  contract,  by  the  defendant's  assent,  we  find  no 
evidence  of  the  plaintiff's  having  been  put  in  default. 
Lotasiana  Code,  1927,  1905,  et  seq. 

11  VOL.    XIV. 
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Eastxrv  Dist.      It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the 
May,  1839.    judgment  of  the  District  Court  be  affirmed,  with  costs. 

FAILHSS 
BOUZ. 


PAILHES   V3,    ROUZ. 

APPEAL     FROM    THE    COD«T    OP    THE    FIRgT    JUDICIAI«    DIBTRIOT,    JODGB 

lUCBANAN   PRB8IPIN0. 

Tho  defendant,  whoee  property  is  attached,  may  have  the  attachment 
diuolvtd^  afltr  he  has  bonded  the  property.  He  has  a  right  to  this, 
in  order  to  relieve  himself  and  his  surety  from  the  obligation  resulting 
from  the  bond. 

This  is  an  action  on  a  promissory  note,  commenced  by 
attachment. 

The  defendant  came  forward,  and  bonded  the  property 
attached.  A  few  days  afterwards  he  took  a  rule  on  the 
plaintiff  to  show  cause  why  the  attachment  should  not  be 
dissolvedy  on  the  ground  that  the  facts  set  forth  in  the  affida- 
vit were  untrue. 

On  the  trial  of  the  rule,  the  defendant  offered  evidence  to 
show  that  the  allegations,  that  he  was  about  to  leave  the 
state,  were  unfounded,  and  not  true,  and  that  the  attach- 
ment ought  to  be  disoolved.  The  plaintiff's  counsel  objected 
to  the  introduction  of  the  evidence,  because,  by  executing 
the  bond,  the  attachment  had  been  thereby  set  aside.  The 
court  overruled  the  objection;  its  opinion  was  excepted 
to.  The  rule  was  made  absolute,  and  (he  attachment  dis- 
solved and  set  aside.    The  plaintiff  appealed. 

JUUchelly  for  the  appellant. 
Canouy  contra. 
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MarUn^  Jl,  delivered  the  opinion  of  the  court.  Eisnur  Dist. 

The  plaintiff  is  appellant  from  a  judgment  which  sets    -^^^  '^- 
aside  au  attachment  he  had  obtained  against  the  property  of      vaixhbi 
the  defendant  boox 

His  counsel  has  first  drawn  our  attention  to  a  bill  of 
ezceptionsy  taken  to  the  admission  of  testimony  to  disprove 
the  facts  on  which  the  attachment  was  obtained,  on  the 
ground  that  the  defendant  having  bonded  the  property 
attached,  could  not  demand  that  the  attachment  be  set 
aside,  because  in  the  opinion  of  the  plaintiff's  counsel  it 
was  already  done. 

The  defendant  gave  bond  with  a  view  to  be  restored  to    J*>«  defendant 

®  whose  property 

the  possession  of  the  property  attached,  in  pursuance  of  the  is  attached,  may 
259th  article  of  the  Code  of  Practice.  He  aft^erwards  ob-  ^Jnt  Jmow' 
tallied  a  rule  on  the  plaintiff  to  show  cause  why  the  attach-  ^J'th^^^t 
ment  should  not  be  dissolved,  on  the  ground  that  it  had  Hebasariehtto 
been  obtained  on  a  false  allegation.  Code  of  Practice,  artiek  relieve  himself 
258.  This  became  necessary  in  order  to  relieve  himself  JIJjJjj  J'^^  JjJJ^^^ 
and  bis  surety  from  the  obligation  resulting  from  the  bond  |ion  resoitiag 
which  be  had  given  to  the  sheriff,  to  regain  the  possession 
of  bis  property  illegally  attached. 

The  district  judge,  therefore,  did  not  err  in  admitting 
evidence  offered  to  disprove  allegations  which  were  charged 
to  be  groundless. 

On  the  merits,  a  close  examination  of  this  evidence  has 
satisfied  us  that  the  district  iudge  correctly  concluded  that 
the  testimony  adduced  disproved  the  allegations  upon*  which 
the  attachment  had  been  obtained* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiSrmed,  with  costs. 
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Eiflmv  DitT. 
May,  1839.  8AILLARD  M.   WHITE. 


BAILtARD 


APFBAL   FOM   THS    PAEIBB  COURT,    FOR  THE    PARISH   AND  CITY   OF 

NSW-ORLBAVB. 

Ill  proceediog  by  a  writ  of  seixare  and  sale  against  mortgaged  property, 
which  has  passed  into  the  hands  of  a  third  possessor,  three  days 
notice  must,  in  all  sach  cases,  be  given  to  the  defendant,  after 
eeigurei  before  the  property  is  adTertised  for  sale. 

This  is  an  executory  proceeding,  against  a  lot  of  ground 
in  the  hands  of  a  third  possessor.  The  plaintiff  alleges  in 
his  petition  that  he  sold  to  one  Robert  Turner,  a  lot  of 
ground,  and  received  his  notes,  payable  by  instalments  for 
the  price,  and  retained  a  special  mortgage  to  secure  pay- 
ment :  that  about  nine  hundred  dollars  remains  due  on  the 
first  note,  &c. ;  which  he  has  in  vain  demanded  payment  of 
said  Turner,  for  more  than  thirty  days ;  and  prays  that  an 
order  of  seizure  and  sale  issue  against  said  lot,  now  in  the 
possession  of  the  defendant ;  and  that  it  be  seized  and  sold 
to  satisfy  his  demand. 

On  the  4lh  June,  after  the  writ  and  proceeding  had  been 
duly  notified  to  the  defendant,  and  the  legal  delay  allowed, 
for  him  to  pay  the  demand,  a  rule  was  taken  by  the  plaintiff 
OQ  him,  to  show  cause  why  the  property  should  not  be  seized 
and  sold,  in  conformity  with  the  prayer  of  the  petition. 

On  the  20th  August,  the  sale  under  the  writ  of  seizure 
was  arrested  by  an  injunction,  principally  on  the  ground 
that  the  defendant  never  received  from  the  sheriff  the  three 
days  notice  required  by  law,  after  smwre^  and  before  odoerHsmg 
the  property  for  sale. 

On  a  rule  taken  by  the  plaintiff,  to  have  the  injunction 
dissolved,  it  was  discharged,  and  the  injunction  perpetuated. 
The  plaintiff  appealed. 


for  the  appellant,  insisted,  that  the  three  days  notice 
after  seizure,  before  advertising,  was  not  required  in  cases 
like  this,  of  an  order  of  seizure  and  sale,  and  cited  judge 
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Martin's  dissenting  opinion,  in  the  case  of  Grant  &  Olden  vs.  EianBir  Dm. 
Waiden.     6  Louisiana  Reports,  623.  -^y*  ^^^^ 


Cohefiy  contra,  relied  on  the  case  of  Grant  &  Olden  vs. 
Waiden,  in  6  Lowsiana  Reports,  623,  as  conclusive  in  favor 
of  the  defendant ;  also,  Code  of  Practice,  article  745. 

Rosty  /.,  delivered  the  opinion  of  the  court. 

The  petitioner  obtained  an  order  of  seizure,  on  a  mortgage 
retained  by  him  upon  property  which  had  since  passed  into 
the  hands  of  a  third  possessor.  Due  notice  having  been 
given  to  the  said  third  possessor,  the  sheriff  proceeded  to 
seize  the  mortgaged  property,  and  advertised  it  to  be  sold  at 
pubL'c  auction,  without  giving  the  defendant  three  days 
notice  between  the  seizure  and  the|advertiseroent.  The 
defendant  enjoined  the  sale  upon  that  ground. 

The  petitioner  took  a  rule  upon  the  defendant,  to  show 
cause  why  th^  injunction  should  not  be  set  aside  and  dis- 
solved. The  rule  was  tried,  and  the  court  of  the  first  instance, 
considering  that  the  three  days  notice,  required  by  law,  after 
the  seizure,  and  before  the  advertisement,  had  not  been 
given  to  the  defendant,  discharged  the  rule,  and  the  plaintiff 
appealed. 

This  case  is  not  to  be  distinguished  from  that  of  Grant  & 
Olden  vs.  Waiden,  6  Louisiana  Reports,  page  623,  in  which  it 
was  held,  that  after  the  seizure,  three  days  notice  must,  in 
all  cases,  be  given  to  the  defendant,  before  the  property 
seized  is  advertised.  This  question  may,  when  it  was  first 
presented  to  this  court,  have  admitted  of  some  doubt ;  but 
we  will  now  abide  by  the  former  decision. 

« 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  alBSrmed,  with  costs. 


BAUXARD 
WBITX. 


In  proeeeding 
hj  a  vrit  of  lei- 
zure  and  lale 
against  mortgag- 
ed property, 
which  has  pass- 
ed into  the  hands 
of  a  third  posses- 
sor, three  dayn 
fwticsmastinall 
snoh  eases,  be 
given  to  (he  de- 
fendant oAer  so- 
xurey  bdrore  the 
property  is  ad- 
Tertised  for  sale. 
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l^Amur  DisT. 

Man^  1S39. 
«====        HOET   TO    THE    USE  OF  CUNNINGHAMS  t;9.  CUNNINGHAM. 

BOXT  TO  THE  UBS 

or  ccmiriHOHAMB 

fif .  APPSAL   FftOU  THB  PAftlBH  GOUATf   FOft  TflE  PARISH  AND   OITT  OF  IflW- 

cmriyeELAx.  orlbanb. 

Where  mortgages  have  ceased  to  exist,  by  virtue  of  a  probate  sale, 
the  fact  that  they  still  appear  on  the  books  of  the  recorder  of  mort- 
gages, will  not  authorize  the  purchaser  to  withhold  payment  of  the 
price. 

This  is  an  action  on  a  promiraory  note,  given  in  part 
payment  of  the  price  of  certain  property  sold  at  probate  sale. 

The  defendant  resisted  payment,  on  the  ground  that 
certain  mortgages  which  existed  on  the  property  before  the 
salC)  were  not  erased  and  cancelled,  as  was  understood  and 
agreed  on  at  the  time  of  sale. 

There  was  a  verdict  and  judgment  for  the  plaintiflTs, 
for  the  amount  of  the  note  sued  on,  and  the  defendant 
appealed. 

The  only  question  in  the  case,  is  raised  by  a  bill  of  excep- 
tions, taken  by  the  defendant,  to  the  refusal  of  the  judge 
to  allow  the  introduction  of  evidence  to  show  that  said  mort- 
gages were  not  cancelled.  The  judge  decided  that  all  pre- 
existing mortgages  were  erased  and  cancelled  by  the  probate 
sale,  and  that  the  purchaser  took  the  property  free  and  unin- 
cumbered, although  the  mortgages  still  appeared  on  the 
books  of  the  recorder  of  mortgages. 

JtoMlttM,  for  the  plaintiff. 

Sterrett,  contra. 

Rostf  Xf  delivered  the  opinion  of  the  court. 

This  action  was  instituted  upon  a  promissory  note  given 
for  the  purchase  of  real  estate.  The  defendants  admitted 
the  execution  of  the  note,  but  pleaded  compensation  of  a 
part  of  it,  and  alleged  that  they  were  n6t  bound  to  pay  the 
balance,  because  there  were  mortgages  existing  upon  the 
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property  sold,  which  the  vendors  had  falsely  represented  as  EisTiitH  Dwt. 
being  merely  nominal.  ^^^y*  ^^^^' 

The  case  was  discontinued  against  the  defendant  Mitchell,      bautihit 
and  the  jury  gave  a  verdict  in  favor  of  the  plaintiflf  for  the  ^jj^^'„  j^^ 
sam  claimed..    Judgment  being  entered  in  conformity  there- 
with, the  defendftDts  appealed. 

Daring  the  trial,  the  defendant  offered  to  introduce  evi- 
dence to  show  that  the  liiortgages  enumerated  in  the  sale 
made  to  him,  were  not  cancelled.  The  plaintiff  objected  to 
the  introduction  of  it,  on  the  ground  that  the  sale  was 
effected  under  an  order  of  the  court  of  probates,  qnd  that  the 
mortgages  being  in  the  name  of  the  previous  owner,  were 
cancelled  thereby.  The  court  sustained  the  objection,  and 
the  defendants  took  a  bill  of  exceptions. 

The  parish  judge  did  not  err.     The  mortgages  complained     Where  mort- 

STASIS  DATC  CCA8" 

of  had  ceased  to  exist  by  virtue  of  the  adjudication  at  pro-  ed  to  exist  hy 
bate  sale ;  and  the  fact  that  they  still  appeared  upon  the  u'll^.Saefthe^fSS 
books  of  the  recorder,  could  work  no  injury  to  the  defendant,  that  they  suiup- 
and  was  merely  evidence  of  rights  which  had  once  existed,  books  of  there* 
but  had  been  extinguished  by  the  operation  of  law.  me/  wiiT^not 


The  evidence  fully  justifies  the  verdict  and  judgment ;  but  authorize  the 
as  the  defendant  may  have  taken  his  bill  of  exceptions  in  withhold  tmy- 
good  faith,  we  will  not  give  damages  for  a  frivolous  appeal.    ™*"**°  thepnee. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs. 


SAUVINET  vs.  POUPONO,  P.  M.  C,  ET  AL. 

APPEAL    PEOM   THE   PARI0B   COURT,  FOR  THE   PARISH   AND   CITT   OF 

NEW-ORLEANS. 

Ab  affida¥it  which  declares  **that  the  material  facts  in  the  foregoingr 
petition  set  forth  are  true,"  is  too  indefinite  and  uncertain,  to  sustain 
aa  injunction. 

An  affidavit  for  an  injunction  must  be  direct,  positive  and  unconditional ; 
and  where  it  only  attests  the  truth  and  correctness  of  the  facts  and 
allflgations  in  the  petiti<»,  which  render  the  injunction  necessaiy,  it 
is  insufficient. 
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Easterv  Dirr.  On  the  disaolution  of  an  injonction,  the  fee  of  the  defeodant'i  attorney 
Mai/t  1839.  may  be  assessed  as  special  damages. 


BAUYIirVT 

vt. 

VOUPOVO  ST  AL. 


This  suit  commenced  by  the  executory  process.  The 
plaintiff  obtained  an  order  of  seizure  and  sale  against  several 
slaf esy  hypothecated  to  him  by  the  defendant,  to  secure  the 
payment  of  a  sum  of  money. 

Louis  Ferraudy  fils,  intervened,  for  the  protection  of  some 
rights  which  he  set  up  to  the  property  or  slaves  seized,  and 
prayed  for  an  injunction  to  restrain  the  sale. 

At  (he  foot  of  his  petition  of  intervention,  he  made  the 
following  affidavit :  "  L.  Ferraud,  fils,  the  above  petitioner, 
makes  oath  that  the  material  facts  in  the  foregoing  petition 
set  forth,  are  true." 

After  the  usual  proceedings  were  had,  the  parish  judge 
dissolved  the  injunction,  on  the  insufficiency  of  the  affidavit, 
and  grounds  set  forth  on  which  it  was  granted,  and  allowed 
two  hundred  dollars  special  damages  in  the  shape  of  attor- 
ney's fees,  with  ten  per  cent,  per  annum  interest  on  the  sum 
enjoined.     The  intervenor  appealed. 

JBen/atiun,  for  the  plaintiff,  insisted,  that  the  affidavit  was 
insufficient  to  maintain  the  injunction,  and  that  it  was 
properly  dissolved.  The  special  damages  for  attorney's  fees 
are  fully  proved,  and  are  legally  and  properly  allowed.  Code 
of  Practice^  304.    5  Louiriana  ReporUf  two  easeSf  50  and  244. 

D.  SegherSj  contra. 

jRo$t,  /.,  delivered  the  opinion  of  the  court. 

Ferraud,  fils,  intervened  in  this  case,  as  he  alleged,  for  the 
protection  of  his  rights,  and  obtained  an  injunction  to  pre- 
vent the  sale  of  some  property  of  the  defendant,  seized  under 
two  mortgages,  executed  by  the  said  defendant  to  the 
plaintiff.  The  affidavit  made  by  the  intervenor,  is  in  these 
words :  ^'  The  above  petitioner  makes  oath  that  the  material 
facts  in  the  foregoing  petition  setforthy  are  (rtie." 


V9, 
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That  affidavit  is  indefinite  and  uncertain,  and  not  such  as  Eiams  Dm. 
the  law  requires.    The  facts  which  the  intervenor  deems     ■^'°y»  ^^^- 
ioimaterial,  are  not  sworn  to ;  but  the  court  may  differ  in    yigkrs  h  coT 
opinion  with  him,  and  consider  those  facts  as  material  in  his 
behalf.     An  indictment  for  perjury  could  not  be  maintained 
upon  such  an  affidavit,  for  want  of  certainty  as  to  the  facts 
sworn  to. 

This  case  is  not  to  be  distinguished  from  those  of  Hebert 
01.  Joly  and  others,  5  Louisiana  Reports^  50,  and  Ricard's 
heirs  vs.  Hiriart  and  others,  idem,  244,  in  which  the  injunc- 
tion was  dissolved. 

The  interest  allowed  by  the  parish  court  necessarily  fol- 
lows the  dissolving  of  the  injunction,  and  the  damages 
assessed  appear  to  us  reasonable. 

It  IB,  therefore,  ordered,  duijVLdged  and  decreed,  that  the 
judgment  of  the  parish  court  be  affirmed,  with  costs. 


VIGERS    &  CO.   vs.    CARLON,   F.    M.    C. 

AFPEAL    FmOH    THE    PARISH   COUKT,  FOR    TBI   PARISH   AND   CITT  OF 

NBW-ORLEANB. 

WlMire  a  notaiy  makes  diligent  search,  and  uses  all  diligence  to  obtain 
infoniialion  of  the  residence  of  the  endorser  in  yain,  he  is  then  fblly 
joatified  in  putting  the  notice  in  the  post-office,  although  the  endorser 

maj  aetnaDy  reside  in  the  dtj  at  the  time. 

> 

This  is  an  action  against  the  makers  and  endorser  of  a 
promissory  note.  There  was  judgment  against  the  makers ; 
bat  the  endorser  resisted,  on  the  ground  (hat  he  had  never 
been  notified  of  the  protest  of  the  note. 

12  VOL.  XIV. 
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EArrKRH  UisT.      Several  witnesses  were  called  for  plain lifTs  and  defendant. 
May,  1839.     whose  testimony  is  noticed  in  the  opinion  of  this  court. 
YiujiRs  &c  CO.        It  was  however  shown,  that  the  defendant  resided  in  the 
cKJkua^v.it.  c.  *^*^y  ^^  New-Orleans  at  the  time  the  note  was  protested,  but 

that  the  notary,  after  inquiry  and  search  made,  being  unable 
to  find  his  residence,  or  see  him  in  person,  put  the  notice  in 
the  post-office.  The  parish  judge  decided  that  this  was  in- 
sufficient, and  gave  judgment  for  the  defendant,  from  which 
the  plaintiffs  appealed. 

Lockett  and  MicoUy  for  the  plaintiffs,  insisted  on  the  re- 
versal of  the  judgment.  The  notary  employed  unusual 
diligence  to  find  the  residence  of  the  defendant,  and  failed. 
He  was  justifiable  in  putting  the  notice  in  the  post-office. 
This  was  all  he  could  do,  and  was  sufficient  notice  to  the 
endorser.  1  Moreau^s  Digest^  96.  Preston  vs.  Dayssoriy  7 
Louisiana  Reports,  7. 

Bodiny  contra. 

Eusiis,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Parish  Court, 
rendered  in  favor  of  Etienne  Carlon,  an  endorser  of  a  promis- 
sory note.  The  only  question  is,  the  sufficiency  of  the 
notice  to  him  of  the  protest  for  non-payment. 

The  residence  of  the  defendant  was  not  in  the  directory. 
There  is  a  name  of  Carlon  F.,  92  Barrack-street,  grocery,  in 
the  directory.  It  appears  that  he,  the  defendant,  had  pre- 
viously lived  in  Barrack-street,  near  Bourbon-street,  but  had 
removed  to  Ursuline-street,  in  the  foubourg  Tremfe,  between 
Marais  and  Robinson-street,  according  to  the  testimony  of 
one  witness.  One  of  the  defendant's  witnesses,  Barthelemy 
Populus,  says,  that  the  residence  of  the  defendant  was  in 
Ursuline-street,  as  before  described,  when  the  note  was  pro- 
tested ;  that  his  residence  was  known ;  that  the  defendant 
was  a  man  of  business,  and  his  name  was  familiar  to  the 
clerks  of  the  banks.  Mr.  de  Armas,  the  runner  of  the  Loui- 
siana State  Bank,  states,  that  he  knew  the  defendant;  that  he 
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had  resided  in  Barrack-streel,  between  Bourbon  and  Royal  Eastkrh  Dist. 
streets,  and  that  if,  at  the  time  of  the  protest  of  the  note,  any     ^ifay.  1839. 
one  had  applied  to  him  to  learn,  he  would  have  directed  him    vigebs  u  co. 
to  apply  at  the  place  above  stated.  ^'' 

»  *     f  ^     ^  CARLOS,  F.  M.  C. 

Achille  Chiapelln,  another  witness  for  the  defendant,  says, 
that  bad  any  one  applied  to  him  at  the  time  the  note  fell 
due,  for  the  residence  of  the  defendant,  he  would  have  di- 
rected him  to  Barrack-street.  Witness  is  the  clerk  of  the 
notary  who  paraphed  the  note.  He  also  adds,  that  about 
the  time  abovementioned,  in  August  or  September,  1838,  he 
went  to  Barrack-street  to  look  for  the  defendant ;  applied  at 
the  house  where  he  had  resided,  and  was  told  by  the  persons 
in  the  house,  that  they  could  not  tell  exacdy  where  he  had 
removed.  On  applying  in  town,  he  was  directed  to  go  to 
Bayou-street  or  Villerfe-street,  and  found  him  tliere ;  and 
after  going  there  a  second  time,  the  defendant  told  him  that 
he  had  removed  there  five  or  six  months  before. 

We  are  left  in  doubt  even  now,  as  to  the  residence  of  the 
defendant.     The  first  and  last  witnesses  are  directly  at  issue 
as  to  the  place  ;  they  do  not  agree  even  as  to  the  streets ; 
and  the  second  witness  would  have  directed  persons  to  a 
place  where  not  only  the  defendant  did  not  reside,  but  where 
the  last  witness,  Chiapella,  could  get  no  inforujalion  as  to  the    wiiercanotary 
defendant's  place  of  residence,  though  he  applied  for  informa-  schi-cIi,  and  uses 
tion,  about  the  same  time  that  the  note  fell  due.     His  place  oL?n"fXma- 
of  residence  may  well  have  been  unknown  to  the  notar3%  and  t'on  of  »he  «"- 

,  .    ,    .     .  ,    ,  ,  .  ^  I  •        1      1  dencc  of  the  en- 

as  we  thmk  it  is  proved  by  the  testimony  of  his  clerk,  cor-  i^orser  in  vain, 
roborated  by  his  own,  that  he  used  all  due  diligence  to  obtain  jusufied^in  put- 
the  necessary  information  in  relation  to  it,  we  think  the  no-  i*«ng  »^»e  notice 

•^    .  .  .        .  in    the    post-ol- 

tary  was  fully  justified  in  putting  the  notice  in  the  post-ofidce,  ficc.aUhough the 
under  the  act  of  March  13,  1827.  1  Moreau^s  Digest^  96.  fuau"re^(ie*in 
See  case  of  Preston  vs,  Daysson  et  al.y  7  Louisiana  Reports^  11.  J|^^  **'*y  *'  ^® 

The  judgment  of  the  parish  court  is,  therefore,  reversed, 
and  judgment  is  entered  in  favor  of  the  plaintiffs  against  the 
defendant,  Etienne  Cailon,  for  the  sum  of  one  thouband  and 
fifty  dollars,  with  interest  from  the  24th  day  of  August,  1838, 
four  dollars  and  fifty  cents  costs  of  piolcst,  and  costs  of  suit 
in  both  courts. 
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EiBTBBV   DUT. 

Mxy^  1839. 


HAWLET  V8.   TARBE   ET   UX. 


Bi.irXBT 

TAEBI  ST  UX.         APPEAL  FaOM  THS   PARISH  COURT,  FOK  THS  PAEUB  AMD  OTTT   OF  NEW- 

OKLXAN8. 

The  article  two  hundred  and  Beventy-aU  of  the  Code  of  Practice,  pre- 
fluppoBes  that  the  affidavit  in  a  case  of  sequestration,  is  to  be  made 
by  the  plaintiff;  and  when  he  is  present,  and  no  proper  cause  assigned 
to  prevent  him,  the  affidavit  of  the  agent  will  not  be  sufficient 

This  is  an  action  to  recover  from  Tarbe  and  wife,  the  sum 
of  three  hundred  and  twenty-five  dollars  on  a  boarding 
account. 

B.  R.  Lyon,  agent  of  the  plaintiff,  made  affidavit,  that  the 
debt  was  due,  and  a  writ  of  sequestration  issued. 

The  defendant's  counsel  took  a  rule,  for  the  plaintiff  to 

%       show  cause  why  the  sequestration  should  not  be  set  aside,  as 

having  wrongfully  issued  on  the  affidavit  of  the  agemX^  when 

the  plaintiff,  who  was  present,  residing  in  the  place,  should 

have  made  it. 

2.  That  the  plaintiff  has  no  privilege  on  the  property 
sequestered,  inasmuch  as  the  defendants  reside  and  are 
domiciled  in  the  place  where  they  are  sued. 

On  hearing  the  parties  the  rule  was  made  absolute,  and 
the  sequestration  set  aside.     The  plaintiff  appealed. 

/.  W.  SmUhy  for  the  plaintiff  and  appellant. 

jP.  B.  Conrad,  contra. 

EtuHs,  /.,  delivered  the  opinion  of  the  court. 

In  this  case  a  sequestration  was  obtained  at  the  instance 
of  the  plaintiff,  on  the  affidavit  of  a  person  styling  himself  her 
agent.  It  is  admitted,  that  at  the  time  the  affidavit  was 
made  the  plaintiff  was  present  in  the  city,  and  not  prevented 
by  sickness  or  other  physical  cause,  from  making  the  affidavit 
herself.     The  article  two  hundred   and  seventy-six  of  the 
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Code  of  Practice,  pre*supposes  that  the  affidavit  in  a  case  of  babtbbit  Dibt. 
sequestration  is  to  be  made  by  the  pUmt^ff.  Mag,  issg. 

Where  the  plaintijBT  is  present,  and  no  proper  cause  is        c^,    '^ 
assigned  for  his  not  making  the  affidavit,  the  oath  of  his      ,j^^^^^ 
agent  is^  in  our  opinion,  not  sufficient  to  authorise  the  issuing    iiie article  876 
of  a  writ  of  sequestration.  pLSfc^^^r^ 


soppoies  that  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^^JliSSSS 
iud&rment  of  the  parish  court  be  affirmed,  with  costs.  "  ^ }»«  ™*?c^? 

i      ^  ^  »  theplaiDtiff-ftod 

when  be  is  pre- 
,  sent,  and  oo  pro- 

per oaoseaasign- 
ed    to    prerent 

-s^s^s^ssss^ssss.  hini,theiffidayit 

of  the  agent  will 

not  be  Miffioient. 


CADE   VS.    LATCOCK. 

APFBAL    FEOM   TUB    PAftlSH    COUKT,   FOR  THB    PARISH  AND    CITY    OF 

NBW-ORLBANB. 

The  Court  will  give  jadgment  according  to  the  equity  and  j-attice   of 
the  <^e,  under  the  pleadings  and  evidence. 

This  is  an  action  on  a  contract  between  plaintiff  and 
defendant,  in  which  the  former  bound  himself,  and  so  alleges 
in  his  petition,  to  deliver  two  thousand  seven  hundred  and 
sixty-nine  cedar  logs,  in  the  Mississippi  river,  at  New- 
Orleans,  at  seventy-five  cents  per  log ;  for  which  the  latter 
was  to  pay  one-third  in  cash,  and  the  other  two-thirds  in  two 
notes,  satisfactorily  endorsed,  payable  in  sixty  and  ninety 
days,  from  the  30th  January,  1837. 

The  plaintiff  alleges,  that  in  the  month  of  February,  1837, 
he  delivered  said  logs,  agreeably  to  contract ;  but  the  defend- 
ant fell  short  in  the  cash  payment  nineteen  dollars  and 
twenty-five  cents,  and  refuses  to  give  his  notes.  Judgment 
is  prayed  in  the  alternative  for  the  amount  due  in  cash,  or  in 
well  endorsed  notes,  as  stipulated  for. 

The  defendant  averred  he  had  only  received  two  thousand 
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EisTXBv  DisT.  two  hundred  and  fifty  logs,  which  were  all  that  had  been 
MiVi  1839.     delivered^  and  for  which  he  had  at  all  times  been  ready  to 
"^^         pay  according  to  contract. 

^*  Upon  these  pleadings  the  cause  was  tried.     The  difficulty 

was  about  the  delivery  of  the  logs.  The  plaintiff  alleges 
they  were  to  be  delivered  in  the  Mbsissippif  at  ^ew-Orkans, 
and  the  evidence  shows  that  the  defendant  agreed  to  receive 
them  above  the  city.  Some  of  the  logs  went  adrift  from  the 
place  above  the  city,  which,  from  the  allegation  in  the  pe- 
tition, the  judge  a  quo  considered  as  not  delivered ;  but  the 
defendant  had-part  of  these  same  logs  picked  up  below  the 
city,  and  carried  back  to  his  yard,  which  he  denied  were 
ever  delivered  to  him. 

The  parish  court,  under  the  pleadings  and  peculiar  cir- 
cumstances of  the  case,  deemed  it  most  equitable  to  divide 
the  difference  in  the  quantity  of  logs  between  the  parlies, 
and  make  each  party  pay  one  half  of  the  costs.  From  judg- 
ment thus  rendered,  the  defendant  appealed. 

/.  W.  Smith  and  Randally  for  the  plaintiff  and  appellee. 

Preston^  for  the  appellant. 

EwtiSy  /.,  delivered  the  opinion  of  the  court. 

This  suit  grows  out  of  a  controversy  concerning  the  delive- 
ry of  a  quantity  of  logs.  Under  the  pleadings  and  evidence 
we  are  satisfied  that  justice  has  been  done  by  the  adjustment 
established  in  the  judgment  of  the  court  below,  which  we 
affirm,  with  costs. 
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DAVIS   V8.    JONTI. 


Bastsbk  DI8T. 

May,  1839. 


BAYI8 
APrSAL    FROM    THE   COURT    OF    THE    FIRST    JUDICIAL  DISTRICT,  JUDOS  JOHTT. 

BUCHANAN   PRESIDING. 

Tho  constitutional  right  to  appeal  in  all  cases  oyer  three  hundred  dollars, 
must  be  exercised  with  such  restrictions  as  the  rights  of  others  may 
render  necessary. 

The  power  of  the  court  to  assess  damages  for  a  frivolous  appeal,  does 
not  impair  or  infringe  on  the  constitutional  right  to  appeal. 

This  is  an  action  on  a  promissory  note  executed  by  the 
defendant.  Suit  was  first  instituted  in  the  parish  court  for 
the  parish  of  Jefferson.  There  was  no  serious  defence,  and 
the  plaintiff  had  judgment ;  from  which  an  appeal  was  taken 
to  the  First  District  Court,  where  judgment  was  afSrmed ; 
and  the  defendant  has  exercised  his  constitutional  right  by 
appealing  to  this  court. 

McKirmeyy  for  the  plaintiff  prayed  for  the  affirmance  of  the 
judgment  with  damages  and  costs,  as  for  a  frivolous  appeal. 

« 

fFtJb,  for  the  appellant,  contended,  that  the  Supreme 
Court  had  no  power  to  condemn  a  party  in  damages  for 
exercising  the  constitutional  right  of  appeal.  This  is  an 
absolute  right,  given  by  the  constitution  in  all  sums  exceed- 
ing three  hundred  dollars.  ConstUtUion  of  Lomriana,  arlkle 
4,  section  2. 

2.  Laws  which  infringe  on  or  control  constitutional  pro- 
visions are  null  and  void.  The  clause  in  article  907  of  the 
Code  of  Practice,  which  empowers  this  court  to  give  damages 
in  an  appeal  supposed  to  be  frivolous,  is  contrary  to  the  con- 
stitution, and  is,  consequently,  null  and  without  effect. 

Rosty  J*.,  delivered  the  opinion  of  the  court. 
This  action  is  brought  upon  a  promissory  note.     It  was 
commenced  in  the  Parish  Court  of  the  parish  of  Jefferson. 
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Babtxrh  Dist.  The  plaintiff  obtained  a  judgment,  and  the  defendant  appeal- 

*^y>  ^^^'     ed  to   the  District  Court;  and  the  judgment  being  there 

SATIS        affirmed,  the  present  appeal  was  taken. 

j^Ti.  '^^^  defendant  has  no  defence,  and  being  unable  to  evade 

the  pajmfient  of  damages,  which  the  plaintiff  has  asked,  he 

throws  himself  upon  his  reserved  rights,  and  denies  the  power 

of  this  court  to  assess  damages  in  cases  of  frivolous  appeals, 

under  that  clause  of  our  constitution  which  allows  an  appeal 

in  all  civil  cases  wher^he  matter  in  dispute  exceeds  three 

hundred  dollars.     He  thinks  that  the  constitution  included 

his  case  among  the  rest,  and  that  he  cannot  be  made  to  pay 

damages  for  the  legitimate  exercise  of  a  constitutional  right. 

tiold  ri°ht*To      '^^^  defendant  has  nothing  to  complain  of.     The  fact  of 

appeal    id   all  his  appeal  being  now  before  us,  shows  that  he  is  in  the  full 

eases  over  three       •  ^i*i«i*  •  i  •« 

huDdred  dollars,  enjoyment  of  the  right  he  claims,  but  that  right  must  be 
S^with raohre^  exercised  with  such  restrictions  as  the  rights  of  others  may 
striciioDs  as  the  render  necessary. 

may  rend^  ne-  The  constitutional  objection  raised  against  the  law  which 
^^^''^'  allows  damages  in  cases  of  frivolous  appeals,  would  apply 

equally  to  those  which  require  appeal  bonds,  and  limit  the 

time  within  which  appeals  may  be  prosecuted.     The  rights 

which  constitutions  secure  to  individuals,  are  always  limited 

by  corresponding  duties,  and  the  penalties  imposed  by  the 

laws  for  the  violation  of  the  duty,  are  not  an  infringement 

of  the  right. 

The  power  of     Our  constitution  states  its  object  to  be  to  secure  to  all  the 

aenXDages  fw  citizeus  of  the  State,  the  enjoyment  of  the  right  of  life, 

If^^^  iot  ^^^7  *°^  property,  and  yet  citizens  are  every  day  imprison- 

impair,  or  in-  ed  and  fined,  and  sometimes  even  deprived  of  life. 

^MD^totfraal  ^      There  is  nothing  in  the  defendant's  objection  ;  but  as  he 

ngfat  to  appeal,  ^^y  jjj^^^  made  it  in  good  faith,  we  will  not  assess  damages 

against  bintL 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  with  costs. 
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Eavreh  Out. 
FREIVCH   VS.   PUTNAM    ET   AL.  '^^^*  ^^^' 


▲FPCAIi  WmOU  THB  TAMUB  COUftT,  YOK  TUB  PAKIBH  AND  OITT   OF  NBW- 

OBLBANfl. 

Wlwre  judgmeDt  by  default  is   confirmed,   after   answer   filed   to   the 
merits,   and  prayer   for  a  jury,  it  yitiates  the   proceedings,  and   the 
will  be  remanded. 


Thia  is  an  action  on  a  promissory  note,  executed  by  the 
defendants,  in  which  judgment,  by  default,  was  confirmed^ 
after  it  had  been  set  aside,  and  an  answer  to  the  merits  filed, 
with  a  prayer  for  a  jury.    The  defendants  appealed. 

Rosetiuii  for  the  plaintifl^  moved  to  dismiss  the  appeal,  for 
want  of  testimony  taken  in  writing,  or  statement  of  facts. 

Wharton,  for  the  appellants,  assigned  errors  on  the  face  of 
the  record. 

Roitf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  a  promissory  note.  The  defend- 
ants and  appellants  have  assigned  as  errors  apparent  upon 
the  face  of  the  record :  That  a  judgment  by  default,  taken 
in  this  case,  was  made  final,  after  it  had  been  set  aside,  and 
they  bad  answered  to  the  merits,  and  prayed  for  a  trial  by 
jury. 

The  error  exists,  and  in  our  opinion  vitiates  the  proceed- 
ings. The  cause  should  have  been  tried  by  jury,  contradic- 
torily, with  the  defendants;  and  it  must  be  remanded  for 
that  purpose. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  avoided  and  reversed,  and 
the  case  remanded,  to  be  proceeded  in  according  to  law  ;  the 
plaintiflT  and  appellee  paying  the  costs  of  this  appeal. 
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VBBXGH 
PUTKAX  XT  AL» 
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BAinmir  Diit. 

Ma^t  1839. 


WOOSTER  V9.    SALZMAN. 


WOOBTIE 

BALSXAV.  APPEAL   FROM  THE   COURT  OT  THE   rtRST  JUDICIAL  OIRTRtOT,  JUDOS 

BUCK  A  MAN   PRESIDING. 


A  debtor,  who  is  doing  businMs  rb  a  merchant,  without  any  fixed  ^domidl 
in  the  place,  iiying  with  his  family  at  a  boarding-house,  is  liable  to 
arrest  and  sequestration  of  his  moveables  and  baggage  in  the  house, 
for  his  boarding  expenses,  on  the  affidavit  of  the  inn-keeper,  declaring 
she  fears  he  may  remove  with  his  e^cts  and  baggage  out  of  the 
jurisdiction  of  the  court. 

The  plaintiff  keeps  a  boarding-house  in  ihe  city  of  New- 
Orleans,  at  which  the  defendant  and  his  family  lived  as 
boarders.  On  the  Itth  April,  1839,  Madame  Wooster  had 
the  defendant  arrested,  and  his  moveables  and  baggage  in 
her  house,  sequestered,  on  her  affidavit  that  he  was  indebted 
to  her  in  the  sum  of  one  thousand  seven  hundred  and  thirty- 
seven  dollars,  for  boarding,  lodging  and  extras  furnished  to 
him  and  family,  and  she  verily  believed  he  was  about  to 
remove  from  the  state,  without  leaving  in  it  sufficient  pro- 
perty to  satisfy  her  demand  ;  and  that  he  had  many  articles 
of  furniture  and  baggage  in  her  boarding-house,  on  which 
she  claimed  a  privilege  as  inn-keeper. 

The  defendant  took  two  rules  on  the  plaintiff,  to  show 
cause  why  the  orders  of  arrest  and  sequestration  should  not 
be  set  aside. 

On  the  trial,  a  witness  was  called,  who  proved  that  the 
defendant  had  been  doing  business  as  a  merchant  in  the  city, 
and  had  consignments  of  segars  and  brandy  made  to  him 
within  the  last  year,  and  that  be  had  an  office  or  counting- 
room  where  he  transacted  business. 

Articles  of  partnership  were  produced  in  evidence,  signed 
in  February  preceding  the  arrest,  between  the  defendant  and 
one  Bleker,  in  which  it  was  stipulated,  that  the  partners 
were  to  establish  a  mercantile  house  in  New-Orleans,  and 
one  in  Bt.  Louis ;  the  former  to  be  conducted  by  the  defend- 
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ant,  who  was  to  reside  permanently  there,  and  the  latter' to  Eabtbu  Dm. 
be  managed  by  Bleker.  •*^»  "^* 

I(  was,  however,  shown  on  the  other  hand,  that  the  de«  woovm^ 
fendant  was  insolvent ;  and  one  witness,  a  woman  that  ^*  ^ 
lived  in  his  family,  declared  she  heard  the  defendant  and  his 
wife  say,  a  short  time  before  the  arrest,  that  they  were  going, 
first  to  Havana,  then  to  the  north,  and  to  England,  and 
were  going  to  take  witness  with  them.  She,  however,  soon 
left  them,  not  being  able  to  get  her  monthly  wages. 

It  did  not  appear  that  the  defendant  had  any  fixed  domicil, 
or  known  place  of  residence,  except  at  his  boarding-house. 

The  district  judge  however,  was  of  opinion  that  the  weight 
of  testimony  was  in  favor  of  the  intention  of  the  defendant 
to  remain ;  and  that  the  plaintiff's  case  did  not  come  within 
the  provisions  of  the  articles  3200  and  3202  of  the  Louisiana 
Code,  so  as  to  entitle  her  to  a  privilege  as  inn-keeper.  The 
rules  were  made  absolute,  and  the  orders  of  arrest  and  se- 
questration both  set  aside. 

The  plaintiff  appealed. 

/.  W.  SmUhj  for  the  plaintiff,  insisted,  that  the  evidence 
fully  proved  the  intention  of  the  defendant  to  leave  the  state. 
The  testimony  of  one  witness  was  positive,  and  the  manner 
in  which  he  lived  and  done  business,  showed  that  he  had  no 
permanent  and  fixed  residence. 

i.  The  sequestration  was  improperly  set  aside  ;  there  was 
no  legal  ground  showed.  The  testimony  shows  the  fears  of 
the  plaintiff  stated  in  her  afiidavit,  that  the  defendant  would 
depart  and  remove  his  baggage  and  property  before  judg- 
ment, were  well  founded. 

3.  The  property  of  residentSy  living  in  inns  or  public  board- 
ing-houses, is  liable  to  the  landlord's  lien,  or  privilege,  in  the 
same  manner  as  traveUers.  In  this  case  the  defendant  had  no 
fixed  domicil,  and  complains  with  a  bad  grace,  when  he  has 
been  living  in  the  same  manner  as  if  he  was  a  stranger. 
Code,  3200,  3202. 


Rawk,  for  the  defendant. 
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SASTtBir  DivT.      The  judgment  of  the  District  Court,  setting  aside  the  order 

May,  1839.     of  arrest,  is  correct,  because  the  evidence,  consisting  of  the 

iroomm      testimony  of  witnesses,  and  the  articles  of  partnership^  fully 

^-  proves  that  there  was  no  intention  to  leave  the  state.    The 

defendant  shows  himself  to  be  a  merchant  in  business^  and  a 

resident  of  the  place. 

2.  The  sequestration  was  wrongful.  The  inn-keeper  can* 
not  retain  the  property  of  persons  residing  in  the  place.  It 
is  that  of  traoeUers  only,  which  is  subject  to  detention. 
Lauirima  Code,  3200.  See  definition  of  ^'travdUrtT  in  ar- 
tide  3202. 

EuatUy  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  an  order  of  the  judge  of  the  District 
Court,  setting  aside  an  order  of  arrest  and  sequestration, 
which  had  been  issued  against  the  defendant. 

The  plaintiff,  a  keeper  of  a  boarding-house  in  the  city, 
obtained  an  order  of  arrest  against  the  defendant,  on  an 
affidavit,  that  she  verily  believed  the  defendant  was  about  to 
remove  from  the  state,  without  leaving  in  it  sufficient  pro- 
perty to  satisfy  her  demand ;  that  the  sum  of  one  thousand 
seven  hundred  and  thirty-seven  dollars  and  ten  cents  is  due 
her  for  board,  lodging  and  extras,  furnished  to  the  defendant 
and  his  family,  from  June,  1838,  to  April,  1839 ;  that  she 
fears  the  defendant  may  remove  his  baggage  and  other 
moveables,  which  are  now  in  her  house,  out  of  the  jurisdic- 
tion of  the  court.  The  defendant  was  arrested,  and  his 
effects  sequestered. 

We  consider  that  the  evidence  affords  good  grounds  of 
belief  of  the  truth  of  the  plaintiff's  affidavit.  When  persons 
intend  to  leave  a  place,  under  the  circumstances  in  which 
the  defendant  is  situated,  that  intention  is  rarely  made  known 
beforehand ;  it  is  difficult  to  establish  the  intention  by  posi- 
tive testimony,  and  it  can  only  be  inferred  from  the  acts 
and  conduct  of  the  party,  and  of  those  whose  relations  with 
him  assure  to  them  the  means  of  knowing  his  intentions. 

By  the  218th  article  of  the  Code  of  Practice,  the  debtor 
may  be  discharged   from   arrest,  by  disproving  the  facts 
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alleged  on  which  the  arresl  was  ordered.    We  do  not  con-  EmKiur  Dm; 
eider  the  evidence  adduced,  as  by  any  means  disproving    ^^y^  ^^^' 
them.     Had  the  defendant  any  fixed  domicil,  a  question  sEAYiim'ft  cu- 
would  arise  as  to  the  application  of  the  article  8200  of  our        "^^ 
code.     But  domicil  is  dependent,  in  a  case  like  this,  on  in-        bomk- 
tention ;  the  intention  of  the  party  is,  according  to  the  afSda- 
vit,  to  remove  from  the  state.     This  could  be  rebutted,  so 
far  as  relates  to  the  sequestration,  by  showing  that  the  party 
had  a  fixed,  permanent  domicil  here  in  the  city,  and  in  that 
event  the  property  would  not  be  liable  to  the  pledge  of  the 
inn-keeper.     See  article  8202. 

Under  the  evidence,  we  consider  that  the  property  of  the 
defendant  is  subject  to  the  privilege  of  the  inn-keeper.  The 
judgments  of  the  District  Court  are,  therefore,  reversed,  and 
the  orders  of  arrest  and  sequestration  are  re-instated.  The 
appellant  to  pay  costs,  and  the  cause  remanded  for  further 
proceedings. 


gravier's  curator  vs.  hodoe. 


▲rPBA.1.    FAOM    THE   COURT    OF   THE   FIB8T  JUDICIAL  DISTRICT,  JUDGE 

BUCHANAN    rRESlDINO. 

Where  the  vendor  promised  to  cause  the  general  mortgages  existing  on 
certain  lots  at  the  time  of  sale,  to  he  erased  and  cancelled,  and  it  is 
ascertained  that  thej  are  already  extinguished  bj  the  probate  8ale« 
and  the  want  of  re-inscription  for  more  than  tea  years,  the  purchaser 
camiot  excQse  himself  from  paying  the  purchase  money  for  want  of 
the  new  act  of  erasure. 

When  it  is  shown  the  mortgages  were  all  previously  extinguished  by  the 
probate  sale,  and  for  want  of  a  new  inscription,  the  promise  to  have 
them  ensed  firom  the  books  of  the  recwder  of  mortgages  is  vain, 
without  object,  and  creates  no  obligation. 
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Eastibk  Dist-  So,  when  jadicMl  or  conventional  mortgages  are  extingmehed  by  a 
Matf^  1839.         probate  sale,  or  for   want  of  a  new  inseripftion,  at  the  end  of  ten 
vBATna's  cv-       7®i^^  ^^  recorder  ahonld  noU  them  on  hie  books,  and  not  indndo 
niTDB  them  in  his  certificates  as  existing. 


HODOB. 


This  is  an  action  to  recover  the  amount  of  two  promissory 
notes,  executed  by  the  defendants,  A.  Hodge,  Jr.  and  William 
L.  Hodge,  as  drawer  and  endorser.  They  were  given  for 
part  of  the  price  of  certain  lots  sold  in  1836,  at  the  probate 
sale  of  Jean  Gravier's  estate,  and  purchased  by  the  defendants. 

The  defendants  admitted  the  execution  of  the  notes,  but 
averred  that  they  were  given  as  part  of  the  price  of  certain 
lots  acquired  at  the  probate  sale  of  Gravier's  estate,  the 
condition  of  which  sale  was,  that  the  plaintiff,  as  curator, 
should  cause  the  general  mortgages  recorded  against  the 
property  to  be  cancelled  and  erased;  and  which  he  has 
neglected  and  refused  to  do,  to  their  great  injury  and  damage. 
He  prays  that  the  sale  be  rescinded,  the  money  and  notes 
already  paid  and  given,  refunded  and  returned ;  and  that 
they  have  judgment  for  ten  thousand  dollars  in  damages. 

The  evidence  shows  that  the  curator  bound  himself  to 
cause  certain  general  mortgages,  existing  on  the  books  of 
the  recorder  of  mortgages,  to  be  cancelled  and  erased,  on  or 
before  rendering  the  account  of  his  curatorship,  ani  precious 
to  obtaining  his  discharge  from  the  Court  of  Probates. 

The  curator  had  rendered  several  accounts  of  his  admin- 
istration before  this  suit  was  instituted,  but  has  not  yet  been 
discharged  from  his  curatorship;  nor  has  he  caused  the 
erasure  of  the  mortgages,  and  insists  that  he  is  not  bound  to 
do  so  until  the  rendition  of  his  final  account.  The  cer- 
tificate of  the  recorder  of  mortgages  showed,  however,  that 
all  these  mortgages  had  been  recorded  more  than  ten  years 
before  the  time  of  instituting  this  suit,  and  had  not  been 
re-mscribed. 

The  original  sale  of  the  lots,  for  which  the  notes  were 
given,  was  by  order  of  the  Court  of  Probates. 

The  district  judge  rendered  judgment  for  the  plaintifT  for 
the  amount  of  the  notes  and  interest ;  but  directed  that  no 
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execution  issae  until  the  plaintiff  filed  the  certificate  of  the  BAvraw  Dnr. 
recorder  of  mortgagee,  attesting  the  erasure  of  the  general    '^^»  ^^^' 
mortgages,  &c.    Prom  this  judgment  the  plaintiff  appealed.   GBATm'e  cuT 


L  Jamn  and  Demt,  for  the  plaintiff.  boi»>- 

L.  Pebrce^  contra. 

Boitf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  from  the  maker  and  endorser, 
the  amount  of  two  promissory  notes,  given  in  part  payment 
of  town  lots,  purchased  by  the  defendant,  A.  Hodge,  at  the 
probate  sale  of  J.  Gravier.  The  execution  of  the  notes  is 
admitted,  but  the  defendants  refuse  to  pay  them,  and  pray 
for  the  rescission  of  the  sale,  on  the  ground  that  the  plaintiff 
has  not  caused  to  be  raised  certain  general  mortgages  existing 
upon  the  lots  at  the  time  of  the  adjudication,  agreeably  to 
bis  express  stipulation  to  that  effect. 

The  District  Court  gave  judgment  in  favor  of  the  plaintifl^ 
for  the  sum  claimed,  with  a  stay  of  execution,  until  the 
plaintiff  shall  have  filed  in  the  suit  a  certificate  of  the  re- 
corder of  mortgages,  attesting  the  erasure  and  cancelling  of 
the  general  mortgages,  affecting  the  lots  adjudicated  to  the 
defendant,  A.  Hodge.     The  plaintiff  appealed. 

The  plaintiff  bound  himself,  in  the  sale  to  the  defendant, 
to  cause  ttie  general  mortgages  then  existing  upon  the  lots 
to  be  cancelled  and  erased  from  the  book  of  the  recorder 
of  mortgages,  on  or  before  rendering  the  account  of  his 
curatorship,  and  before  obtaining  his  discharge  from  the 
court. 

This  undertaking  of  the  plaintiff  has  not  been  complied 
with,  although  he  has  rendered  his  accounts  of  his  adminis- 
tration ;  but  he  says  that  the  erasure  has  become  unneces- 
sary, because  all  the  mortgages  had  been  recorded  more  than 
ten  years,  at  the  inception  of  this  suit,  and  had  ceased  to 
have  any  effect  upon  the  property  sold,  agreeably  to  article 
3SS3  of  the  Louisiana  Code.  The  last  inscription  shown  by 
the  certificate  of  the  recorder  of  mortgages  was  made  in 
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Einsmr  Disr.  May,   1827,  and  the  citation  in  this  case   was  served  in 
May,  1839.     Marcil,  1838,  more  than  ten  years  had  elapsed,  and  those 
nuwTAjoEVMs  mortgages,  being  judicial  mortgages,  had  ceased  to  have 
BBBouTSTAL.  ^^^  cffecl,  for  Want  of  a  new  inscription,  when  this  action 
was  commenced ;  but  there  is  no  doubt  that  they  had  all 
been  previously  extinguished  by  the  probate  sale,  as  stated 
by  the  plaintiff  in  the  sale  to  the  defendants,  and  that  the 
promise  to  have  them  erased  from  the  books  of  the  recorder, 
was  vain,  and  without  object,  and  may  be  considered  as 
creating  no  obligation.    The  erasure  by  the  act  of  the  mort- 
gagee would  not  more  eflfectually  have  extinguished  them 
than  a  probate  sale,  or  the  want  of  a  new  inscriptioa  for 
more  than  ten  years ;  and  when  judicial  or  conventional 
mortgages  are  thus  extinguished,  they  should  be  noted  by 
the  recorder,  and  no  longer  be  included  in  his  certificates. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed  ;  and 
proceeding  to  give  such  judgment  as  ought  to  have  been 
given,  it  is  further  ordered  and  adjudged,  that  the  plaintifl^ 
in  his  capacity  as  curator  of  the  estate  of  Jean  Gravier,  de- 
ceased, recover  of  Andrew  Hodge  and  William  L.  Hodge  m 
solidOf  fifteen  hundred  and  twenty-eight  dollars  seventy-five 
cents,  with  interest  on  fifteen  hundred  and  eighteen  dollars 
seventy-five  cents,  from  the  18th  January,  1838,  until  paid, 
and  costs  in  both  courts. 
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1110   297  FROST  fc    JOHNSON  V8.   BEBOUT   ET   AL. 

APnAL  FKOM  THB  OODBT  OF  THB  FIB8T  JUDICIAL  DI8TBI0T«  JVOOX 

WATTS  rBBBXBIN43. 

The  form  of  a  contract  of  lale,  may  be  given  to  a  difieraat  contract,  as 

a  mortgage,  when  the  property  is  absolutely  conveyed.    Between  the 

parties  to  the  conveyance  its  real  nature  most  be  established  by  a 

counter  letter;  but  those  who  are  not  parties  to  the  contract,  and 

have  an  interest  in  establishing  its  real  nature*  may  do  so  by  testimony. 
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The  eircnmstance  of  a   witness  being  the  clerk  to '  the  plaintiffs,  and  Eastirh  Dirr. 

brother  of  one  of  them,  does  not  destroy  or  diminish  his  credibility.        May,  1 839. 
When  parties  are  in  court,  whose  jurisdiction  has  attached,  they  may     yaotT  rr  al. 

be  required  to  litigate  all  their  claims  there,  relating 

in  eontroTersy,  although  they  reside  in  "another  state. 


be  required  to  litigate  all  their  claims  there,  relating  t6  the  property  vt. 

BKBOirr  ST  AS. 


This  suit  comroeDced  by  atlachment.  The  plaintiffs  allege 
thai  they  are  holders  of  three  several  promissory  notes,  drawn 
and  subscribed  by  th^  defendant,  Bebout^  on  which  notes  a 
balance  remains  due  and  unpaid  of  one  thousand  nine  hun- 
dred and  nineteen  dollars  and  twenty-five  cents,  together 
with  interest  thereon,  at  the  rate  of  ten  per  cent,  per  annum. 
They  further  state,  that  Bebout  resides  at  Helena,  in  the 
state  of  Arkansas,  but  owns  property  within  the  jurisdiction 
of  this  court,  which  they  pray  may  be  attached  and  made 
liable  to  their  demand,  for  which  judgment  is  also  prayed. 

The  sheriff  made  return  that  he  had  attached  the  defend- 
ant's interest  in  a  lot  of  ground,  with  the  buildings  and 
improvements  thereon,  situated  in  the  city  or  suburb  La- 
fayette, and  a  lot  of  ground  in  New-Orleans,  as  the 
property  of  defendant.  The  plaintiflTs  filed  an  amended 
petition  the  17th  of  January,  1837,  alleging  that  the  de- 
fendant, conjointly  with  his  wife,  by  a  private  act  of  sale, 
sold  and  transferred  the  property  attached,  to  one  John  M. 
Burress,  of  Arkansas,  which  sale,  they  allege,  is  simulated 
and  fraudulent,  and  made  with  a  view  to  defraud  creditors ; 
and  pray  that  it  be  declared  null  and  void  :  that  Burress  and 
the  wife  of  defendant  be  made  parties  to  this  suit. 
*  Burress  appeared  by  attorney,  after  being  allowed  a  delay 
of  forty  days  to  answer ;  pleaded  a  general  denial,  and 
specially  denied  that  there  was  any  fraud  or  simulation  in 
the  act  of  sale  to  him  of  the  property  attached. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  act  of  sale  is  dated  the  ISlh  December,  1836,  and 
was  recorded  in  the  oflSce  of  the  register  of  conveyances  in 
New-Orleans,  the  28ih  of  the  same  month,  and  purports  on 
its  face  to  be  an  absolute  sale  from  bebout  and  wife  to 
Burress,  for  the  consideration  of  five  thousand  dollars. 

14  VOL.    XIV. 
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Eisntiuf  DiST.  The  plaintiffs  proved  their  demand  against  Beboat ;  and 
May^  1839.  produced  testimony  of  witnesses  to  show  that  the  act  of  sale 
YMon  KT  AL.     was  feigned,  and  only  designed  to  cover  the  property. 

'^'  Frost,  clerk  to  the  plaintiffs,  and  brother  to  one  of  them, 

testified,  that  Burress  told  him  he  took  the  transfer  of  this 
property  to  secure  the  payment  of  some  money  Bebout  owed 
him  ;  and  that  the  property  was  more  than  sufBcient  to  pay 
both  of  them.  He  further  proposed  that  the  property  be 
sold,  and  the  money  arising  from  the  sale,  over  and  above 
both  claims,  he  would  pay  over  to  Bebout  That  he  had 
given  some  notes  which  the  plaintiffs  agreed  should  not  be 
used,  until  the  business  between  them  and  Bebout  was 
closed. 

Upon  this  evidence  the  district  judge  decided  that  the 
conveyance  to  Burress  could  only  be  considered  in  the  light 
of  a  mortgage  on  the  lot  of  ground  in  New-Orleans.  Judg- 
ment was  given  for  the  plaintiffs  against  the  defendant, 
Bebout,  for  the  amount  of  their  demand.  That  the  lot  of 
ground,  with  the  improvements,  in  suburb  Lafayette,  be  eold 
to  satisfy  this  judgment ;  and  if  insufficient,  that  Burress 
have  time  to  establish  his  claim  ;  and  that  the  lot  in  New- 
Orleans  be  sold,  subject  to  his  mortgage,  and  the  remainder, 
if  any,  applied  to  the  balance  of  plaintiffs'  demand. 
From  this  judgment  Burress  appealed. 

Kenxiicoit  and  Rosetiusy  for  the  appellant,  insisted,  that  the 
court  below  erred,  in  deciding  without  proof  of  fraud  and 
simulation,  that  the  act  of  sale  from  Bebout  and  wife  to 
Burress,  should  only  be  considered  and  treated  as  a  mortgage 
for  an  indefinite  sum,  when  the  act  is  express  that  it  was 
made  for  five  thousand  dollars, 

2.  The  defendant,  Bebout  and  wife,  and  this  appellant, 
are  residents  of  Arkansas,  and  were  not  bound  to  come  into 
this  court  to  litigate  their  claims,  and  that  too,  within  a  fixed 
time. 

3.  The  plaintiffs  have  proved  no  fraud,  collusion,  or  simu- 
lation in  the  act  of  sale  to  the  appellant,  and  are  not  entitled 
to  the  revocatory  action  to  annul  said  sale,  and  recover  back 
the  property.     They  must  show  two  things  to  effect  this  : 


n08T   Vr  AL. 

V8. 
BBBOUT  XTAL. 
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Fbrstf  that  the  contract  which  they  seek  to  avoid  is  made  in  ifiArrEHv  Dist. 
fraud  of  their  rights  as  creditors ;  and  secondly,  that  their     "^"y*  ^^^- 
debtor  is  insolvent  and  unable  to  pay  them.   Neither  of  these 
are  shown.    Louisiana  Code^  1973  to  1988.      SempU  vs. 
FkUher,  3  Martin,  Jf.  S.  382. 

4.  The  testimony  of  Frost,  who  was  the  clerk  of  the  plain- 
tiffii  and  brother  to  one  of  them,  is  the  sole  witness,  whose 
testimony  is  received  to  change  this  contract  of  sale  into  a 
mortgage.  Either  of  these  circumstances  diminishes  his 
credibility.     Lotdriana  Code,  2261. 

6.  This  witness's  testimony  consists  of  pretended  admis- 
sions of  the  appellant.  This  is  the  most  dangerous  and 
weakest  of  all  testimony,  and  should  not  be  received  to 
change  the  nature  of  a  written  contract. 

Shepard,  contra. 

Motive  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  the  amount  of  three  several  promissory 
notes  fA  the  defendant,  and  obtained  a  writ  of  attachment, 
which  was  levied  on  property  of  the  defendant,  and  three 
lots  in  suburb  Lafayette. 

By  a  supplemental  petition,  on  an  allegation  that  the 
defendant  and  his  wife  had  made  a  fraudulent  sale  of  the 
lots  to  Burress,  Mrs.  Bebout  and  Burress  were  made  parties ; 
and  the  petition  concludes  with  a  prayer  that  the  sale  be  set 
aside. 

The  attorney  appointed  to  represent  the  defendant  and  his 
wife,  pleaded  the  general  issue. 

Barress  denied  all  the  allegations  in  both  petitions,  as  far 
as  they  related  to  him,  and  claimed  damages  in  reconven- 
tion for  the  slander  of  his  title.  The  District  Court  gave 
judgment  in  favor  of  the  plaintiffs,  for  the  amount  of  the 
notes,  and  ordered  that  the  property  attached  be  sold,  and 
the  proceeds  applied  to  the  discharge  of  the  judgment ;  and 
if  it  be  not  sufficient  that  the  bill  of  sale  from  Bebout  and 
wife  to  Burress  be  considered  as  a  mortgage  on  the  lots  con- 
veyed   to  him,  and  that  three  months  be  allowed  him  to 
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Eimmv  Dm.  establish  the  amount  of  his  claim ;  and  that  after  thd  dis- 

«^fcy»  '>^'     charge  of  it  by  the  sale  of  the  lots  aforesaid,  the  balance  be 

raosT  XT  AL.    applied  to  the  plaintiffs'  debt.     From  this  judgment  Burress 

BiBouT  BT  Ak  ^PP^^^Ied^  ^^d  madc  the  plaintiffs  and  the  defendant  and  his 

wife  appellees. 

The  plaintiffs'  claim  has  been  fully  established.     The 

appellant's  counsel  has  urged,  that  the  District  Court  erred, 

in  concluding,  without  any  evidence  of  collusion  or  fraud, 

that  the  sale  to  Burress  was  a  mortgage  for  an  indefinite 

sum,  on  the  testimony  of  Frost,  the  brother  of  one,  and  clerk 

to  both  of  the  plaintiffs ;  and  in  compelling  Burress,  and 

The  firm  oi  a  Bebout  and  wife,  to  liquidate  the  claim  of  the  former  against 

may^^^w^  to  ^^^  latter  in  one  of  the  courts  of  this  state,  whilst  they  reside 

a  diffmnt  eon-  [^  i|,at  of  Arkansas. 

traet,  at  a  mort- 
gage, when  the      It  docs  uot  appear  to  us  that  the  court  erred.     The  form 

lui^  oonveyed?  of  a  contract  of  sale  may  be  given  to  a  different  one ;  as 
^•'lo^tiie^ooiw  ^^^^  ^^  mortgage,  or  when  property  is  absolutely  conveyed  to 
vejanee,  its  real  a  person,  who  is  charged  to  sell  it,  or  to  cover  it  for  the 

nature  must  be  r  i       r  i  u  i   •     -  /•        j 

esfabiishcd  by  a  owncr  for  a  lawful  purpose  ;  as,  when  a  vessel  is  transferred 
but°\hoJ^whd  ^®  ^  neutral  person  to  prevent  her  being  taken  at  sea  during 
arenotpattiesto  a  war.     Between  the  parties  to  the  conveyance,  in  such 

the contimct,  and  ,  ■  "^  •  i»  i      ■ 

have  an  interest  cascfi,  the  real  nature  of  the  conveyance  must  be  established 
iu  mi'*natur?  ^V  ^  counter  letter ;  but  those  who  are  not  parties  to  the 
may  do  sob  J  tes-  contract,  and  who  have  an  interest  in  establishing  its  real 

timony.  ■  •  .  mi  t.  • 

The  eireuro-  nature,  may  do  so  by  testimony.  Thus,  a  creditor  may  show 
nets^being  ^he  ^'^^  ^^  character  of  the  conveyance  by  which  the  property 
«'«**  -ff***  '^'d  ®^  '^*®  debtor  is  protected  from  his  pursuit.  The  protection 
brotberoVoneof  thus  afforded  to  it,  being  in  some  degree  a  presumption  of 
de^T  o^irn?-  fraud,  siuco  it  has  the  effect  to  defeat  the  creditor's  right 
n^  hia  eredibi-  ^j^^  q^  feigned  contract  is  resorted  to,  to  conceal  a  real  one. 

When  parties  The  district  judge  has  given  credit  to  the  witness,  not-* 
whose  "jurisdid  withstanding  the  relation  in  which  he  stands  to  both  plaintifis* 

H.°theVi5!l!rh^  ^®  ^^^  "°^  ^^^^  ^^  ^y  ^^^^  ^®  ^'^  "°^  ^^  ^  correctly. 
Inquired  to  liti-      BuHCss  being  before  the  District  Court,  and  claiming 

£ims  there, re^  property  on  which  there  was  an  adverse  claim  pending  in 
{ll!rty  in  wmlSl  that  court,  might  well  be  required  to  exhibit  evidence  of  his 
verty,  although  right ;  and  the,  circumstance  of  time  having  been  given  him 
aether  suie.      for  that  purpose,  cannot  give  him  any  right  to  complain  ; 
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and  Bebout  having  been  brought  into  court  by  the  dttach-  Eabtkut  Dmt. 
ment  of  his  properly,  was  bound  to  contest  in  that  court,  a    -^o3^>  1839. 
claim  raised  there  against  Ihis  same  property.  fhoit  rr  al. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


Judges  RosT  and  Eustis  having  resigned  their  commissions 
at  the  close  of  the  spring  and  summer  terms  in  the  Eastern 
District  this  year,  there  were  two  vacancies  on  the  Supreme 
Court  bencL 

On  the  31st  of  August,  1839,  Gboroe  Steawbridge  and 
Alonzo  Morphy,  Esquires,  were  appointed  and  commissioned, 
in  the  recess  of  the  Legislature,  to  fill  the  vacancies  created  by 
the  resignations  above  mentioned. 

The  Court  at  Opelousas  opened  on  the  23d .  September,  but 
was  adjourned  over  to  the  following  term  the  next  day,  on  the 
motion  of  the  bar,  caused  by  the  prevailing  sickness  at  that  place. 
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scott's  executrix  v8.  Gorton's  executor.*  WestkekDist. 

October,  1839. 


KTtEAl,  FROM  THE   COURT   OF    THE     SIXTH     JUDICIAL    DISTRICT,    FOR    TUB     bCOTT'S  XXXCU- 
PARISH  OF   RAPIDES,  TUB   JUDGE   THEREOF   FKBSIDINO.  TRIX 

vr. 

OORTOir's  EX- 

A.  B.  executor  of  C.  D.  CRnnot  contract  with  A.  B.,  because  A.  B.  executor        bcutor. 
and  A.  B.  are  both  one  natural  person.    So  the  agent  of  an  execatriz  I  ^1^  ^glj 
for  the  sale  of  the  estate  she  administers,  cannot  eontract  with  himself  ""^"^ 
and  bny  at  the  sale  part  of  that  estate ;  because   the   agent   of  the 
execatriz  is  seller  and  buyer,  and  are  both  one  and  the  same  natural 
person ;  there  is  no  mutation  of  property. 

Where  the  wife  is  executrix,  selling  the  property  of  a  succession,  and 
her  husband  acts  as  her  agent  in  making  the  sale,  and  purchases,  if 
there  be  any  mutation  of  property,  it  would  pass  from  the  wife  to 
the  husband  and  wife,  and  belong  to  the  community.  The  law  inhibita 
all  contracts  between  husband  and  wife. 

This  is  an  action  by  the  plaintifT,  acting  as  the  executrix 
of  her  deceased  husband's  succession,  to  recover  the  sum  of 

*  This  MM  wu  decided  at  the  last  tenn  of  this  court,  and  a  re-bearing  granted. 
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WestzbsDist.  six  hundred  and  five  dollars,  being  the  difference  in  loss  be- 
o^^'^^^f  ^^^^'    tween  the  first  and  second  adjudications  of  a  negro  woman 

SCOTT'S  BXEcu-  and  her  child,  sold  af  probate  sale,  and  adjudicated  to  George 

™^  Gorton,  as  the  highest  and  last  bidder. 
ooKTox'ssz-  The  probate  sale  of  the  slaves  in  question,  was  made 
under  a  decree  of  the  Probate  Court,  provoked  by  one  of 
the  heirs,  in  a  suit  against  the  tridaw  and  heira  of  Thomas  C. 
Scott,  deceased.  The  decree  is  as  follows :  "  It  is  ordered 
that  a  partition  take  place  as  prayed  for ;  and  it  appearing 
from  the  report  of  experts  that  the  property  of  said  succes- 
sion cannot  be  divided  in  kind  without  injury  to  the  heirs ; 
and  moreover,  that  a  sale  is  absolutely  necessary  for  the  pay- 
ment  of  debts ;  it  is  further  ordered  and  decreed,  thai  the 
proceedings  of  the  family  meeting  which  have  been  had,  be 
confirmed,  and  that  the  parish  judge,  acting  as  auctioneer, 
proceed  to  sell  the  property  of  the  succession  of  T.  C.  Scott, 
deceased  ;  and  that  a  final  partition  take  place  between  the 
said  iridow  and  heirs ;  and  that  the  debts  of  said  succession  be 
paidy  &Lc.^ 

The  widow  was  owner,  as  partner  in  community,  of  half 
of  the  estate  left  by  the  deceased,  after  payment  of  the  debts. 
She  was  also  executrix,  and  administered  the  estate,  with 
the  agency  of  her  second  husband.  At  the  sale  which  took 
place  in  obedience  to  the  above  decree  of  the  Court  of  Pro- 
bates, George  Gorton  became  the  purchaser  of  a  negro 
woman,  named  Nancy,  and  her  child,  for  the  price  of  one 
thousand  one  hundred  and  sixty-five  dollars.  On  examin- 
ing the  woman,  and  after  the  sale  had  closed,  Gorton  refused 
to  comply  with  his  bid,  on  account  of  supposed  redhibitory 
defects  and  vices,  which  he  averred  were  known  to  the  seller, 
and  not  made  known  to  the  bidders. 

These  slaves,  after  this  refusal,  were  re-advertised  and  sold 
on  account  of  Gorton,  and  J.  K.  Elgee,  the  husband  and 
agent  of  the  executrix,  purchased  them  in,  for  the  price  of 
five  hundred  and  sixty  dollars,  leaving  a  difference  against 
Gorton  between  the  first  and  last  sale  of  six  hundred  and  five 
dollars,  for  the  recovery  of  which  this  suit  was  brought. 
The  defendant,  Grorton,  pleaded  a  general  denial ;  and 
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averred  that  the/Iaves  in  questioD^  or  the  woman,  was  sub-  Wrstkrh  Dm. 
jcct  to  redhibitory  defects  and  vices,  at  the   time  of  sale,    Qrfofer,  i839. 
within  the  knowledge  of  the  plaintiff,  which  she  was  bound  Scott's  execv* 
to  declare.     That  the  suppression  of  these  facts  was  a  cause         ^. 
of  nullity,  and  also  subjected  the  seller  to  damages.     He    o«>*to»'*  "- 
prays  that  the  suit  be  dismissed  ;  but  if  the  defects  and  vices 
are  not  so  great  as  he  believes,  that  a  deduction  be  made  in 
the  price  in  proportion  to  the  defects. 

There  was  testimony  taken  on  both  sides  under  this  issue  ; 
but  the  case  has  turned  in  this  court  entirely  on  the  right 
and  capacity  of  the  plaintiff,  or  executrix,  to  purchase  by  her 
agent,  at  a  sale  made  of  the  property  of  an  estate  she  admin- 
istered ;  the  evidence  in  relation  to  the  redhibitory  vices,  set 
up  in  the  answer  is,  therefore,  not  noticed. 

There  was  a  verdict  and  judgment  for  the  plaintiff;  and 
Grorton  having  died,  his  executor  appealed. 

ElgeCy  for  the  plaintiff,  insisted  on  the  affirmance  of  the 
judgment.     It  was  fully  supported  by  the  evidence. 

HyamSf  for  the  defendant,  contended,  that  the  plaintiff 
could  not  recover,  because,  she  being  the  executrix,  could 
not  buy  at  her  own  sale,  either  by  herself  or  agent.  He 
could  not  buy  an  article  he  was  employed  to  sell.  That,  in 
facty  there  was  no  re-sale  of  the  property.  Beatt  vs. 
McKemiony  6  LotdHana  ReportSy  407.  18  DurantoUy  216.  4 
Martmy  Jf.  S.  267. 

2.  The  husband  of  the  plaintiff  could  not  purchase  for  her, 
because  it  would  be  a  purchase  for  the  community.  Lotim- 
ana  Codty  2S71. 

S,  The  Idw  forbids,  on  pain  of  nullity,  the  executrix  to 
purchase  property  administered  by  her.  Louisiana  Codcy 
1042,  1 139, 1784.     9  Louisiana  ReportSy  48,  351. 

4.  Bo  strict  is  the  law,  that  even  a  partnership  cannot 
purchase,  where  the  representative  of  the  estate  to  be  sold,  is 
one  of  the  partners.    11  Jlfarttn,  297.    8  Martiny  JV*.  S.  165. 

Elgesy  in  reply,  urged  that  the  prohibition  to  purchase  at 
sales  of  estates  administered  by  them,  did  not  extend  or 

15  VOL.    XIV. 


KGUTOR. 
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WestkrnDut.  apply  to  executors.     It  only  embraced  admiDistralors,  cura- 
October,  x^S9.   |^p,.g^  g^^  .  ^^^^  ^|^g  reason  was,  they  were  not  generally  heirs, 

8corr*8  xxKcu-  but  strangers.     The  executrix,  in  this  case,  is  the  widow  IQ 
^S*         community,  and  is  entitled  to  half  the  proceeds  of  the  estate 
soMTOH^i  Bx-    in  her  own  right.     Surely  she  should  be  allowed  to  purchase 
in  any  favorite  slave  she  might  want.     Heirs  are  permitted 
to  purchase  in  sales  to  effect  a  partition  or  otherwise. 

2.  The  widow  is  allowed  to  bid  in  property  at  the  estiroa* 
tive  price  in  the  inventory,  and  she  takes  it  by  a  good  title, 
and  becomes  responsible  for  the  price  to  the  other  heirs. 

JUartin,  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  defendant,  executor  of  Gorton,  is  appellant 
from  a  judgment  which  condemns  him  to  pay  a  certain  sum, 
as  the  difference  between  two  adjudications  of  property, 
which  he  bid  off  at  the  first  sale  of  the  succession  of  the  late 
Judge  Scott. 

The  facts  of  the  case  show  that  the  defendant's  testator 
became  the  last  and  highest  bidder  of  two  slaves,  at  the 
probate  sale  of  said  succession,  and  refused  to  comply  with 
the  terms  thereof.  The  slaves  were  put  up  a  second  time, 
and  adjudicated  to  the  husband  and  agent  of  the  executrix, 
for  a  less  sum  than  the  price  for  which  they  were  bid  ofl*  at 
the  first  adjudication,  and  the  present  suit  is  instituted  to 
recover  the  difference,  under  the  2589th  article  of  the 
Louisiana  Code. 

A  recovery  has  been  resisted  on  several  grounds,  the  prin- 
cipal one  of  which  is  that  the  re-sale  produced  no  mutation 
of  property,  the  purchaser  being  the  agent  of  the  seller.  In 
all  contracts  there  must  be  at  least  two. parties,  the  aggrega^ 
menthan  of  two  natural  persons.  A.  B.  executor  of  C.  D. 
cannot  contract  with  A.  B.,  because  A.  B.  executor,  and  A. 
B.,  are  both  one  natural  person.  So,  the  agent  of  the  execu- 
trix, for  the  sale  of  the  property  of  the  estate,  could  not 
contract  with  himself,  and  purchase  part  of  that  estate; 
because  the  agent  of  the  executrix,  the  seller,  and  the  pur- 
chaser, are  both  one  and  the  same  natural  person.  Beatt  vs. 
McKernianj  6  Louisiana  Reports^  407. 
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Secondly,  there  wag  no  mutation  of  property,  because  the  WisTiwrDirr. 
hw  inhibits  all  contracts  between  husband  and  wife.    Loidri-   ^^^^^^^^  ^^^* 
ana  Code,  article  1784.     The  present  case  offers  no  exception  scoir's  bxscv- 
to  this  principle.     If  by  the  sale  there  was  any  mutation  of        ™^ 
property,  it  passed  from  the  wife  to  the  husband  and  wife-    •©■toh'*  «x- 
Th^  community  of  acquests  and  gains  is  always  presumed, 
and  when  it  exists,  the  property  acquired  by  either  husband 
or  wife,  ts  common  to  both.     If,  therefore,  the  purchaser 
acquired  property  to  the  slaves,  they  became  common  to  him 
and  the  seller.     The  wife  having  the  administration  of  the 
property  of  the   succession,    was    disabled    by    law   from 
purchasing  any  part  of  it.    ^ticle  1784. 

We  have  not  inquired  whether  the  law  be  different  in  a 
case  in  which  no  community  of  property  exists,  because  this 
is  not  suggested  in  the  present  case,  and  the  community 
exists  whenever  it  is  not  excluded.  For  these  reasons  we 
conclude  that  the  re-sale  wrought  no  mutation  of  property. 

This  conclusion  renders  it  unnecessary  to  examine  any  of 
the  other  questions  raised  in  the  defence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  and  that  ours  be  for  defendant,  with  costs  in  both 
courts. 


scott's  executrix  v8.  Gorton's  executor. 

ON   A   RBHEAKINO. 

Ezeeaton  u  well  as  cnratora,  tatora  and  other  mandatories,  are  prohibited 
froin  purchasing  part  of  the  saccession  administered  by  them  on  pain 
of  BuUity,  at  a  sale  of  pilTpertj  to  pay  the  debts  of  the  succession. 

The  nullity  resoUing  from  a  prohibited  sale  to  executors  of  property  of 
the  succession  administered  by  them,  is  absolute.  No  subsequent 
ratification  can  give  it  effect  against  Uiird  persons,  interested,  who 
are  not  parties  to  the  ratification. 


lU    2iV, 
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WxffTBRir  Dx8T.  "^^^  ratific&tion  of  an  absolute  nullity,  can  have  no  retroaotive  effect, 

but  is  a  new  title ;  and  cannot  prejudice  the  rights  of  third  parties 
previously  acquired,  whibt  a  relative  nullity  relates  to  the  original  act. 


October,  1839. 

SCOTT^  SXECU* 

Tnix 

V9, 

OORTOn'SBX* 

SCUTDB. 


la  this  case  a  rehearing  was  applied  for  and  obtained. 

Elgee^  for  the  plaintiff,  argued  against  the  first  decision 
pronounced  by  the  court,  and  submitted  the  following  points: 

1.  Purchases  at  the  sale  of  an  estate,  by  the  administrator 
or  curator  of  the  same,  are  not  absobUdy  null  and  wrid  in 
themselves;  the  furthest  that  courts  have  ever  gone,  or, 
perhaps,  can  gOy  is  to  pronounce  them  voidable^  and  this,  only 
when  injury  be  complained  of  by  the  heirs  or  creditors. 
There  is,  indeed,  no  law  (hat  I  can  find,  which  prohibits 
execuiors  from  purchasing.  Article  1139,  Civil  Code,  is  ex- 
clusively confined  to  curators  of  vacant  successions,  or  of 
absent  heirs.  And  article  1784,  Civil  Code,  which  is  relied 
upon  by  (he  cour(,  only  pronounces  the  incapacity  of  an 
adminis(rator  to  purchase,  as  a  rdativt^  not  an  absolute  one. 
Thus,  although  an  auctioneer  is  prohibited  by  positive  laws, 
(and  with  great  force  and  justice  too,)  from  adjudicating 
property  to  himself,  at  his  own  sale,  yet  this  court  decided, 
in  the  case  of  Scott  v9.  Calvit  et  al.y  2  Louisiana  Reports,  69, 
that  it  was  only  a  rdatioe  nullity^  which  could  be  taken 
advantage  of,  by  the  heirs  or  creditors;  in  case  they  showed 
themselves  aggrieved.  In  (he  absence,  therefore,  of  all 
absoltUe  prohibitory  laws,  (his  court  will  surely  infer  none. 
On  the  doctrine  of  absolute  and  relative  nulli(ie8, 1  refer  the 
court  to  4  Totdlier,  JSTo.  553.  Dmod,  TraiU  de  Preacripium^ 
part  1,  chapter  8,  page  47.  MerUrCs  Repertoire^  verba  J^uUUiy 
sections  2  and  3. 

2.  Grorton  cannot  take  any  advantage  of  the  relative 
nullity  of  the  purchase  made  by  the  agent  of  the  executrix, 
at  the  second  sale,  if,  indeed,  there  be  any,  which  is  by  no 
means  admitted,  unless  he  were  an  heir  or  creditor  of  Scott's 
estate,  neither  of  which  is  pretended  ;  and  then  only  in  case 
be  could  show  an  injury. 

So  far  from  this  being  the  case,  it  can  be  seen  at  once. 
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that  Grorton  was  benefited^  absolutely,  by  the  purchase  having  WvnuDm. 
been  made  by  agent,  he  being  the  last  and  highest  bidder.    Qcfber,  i839. 
Will  this  court  then  permit  Gorton  to  come  into  court,  and  scott's  sxicv- 
shield  himself  from  paying  a  just  debt,  by  contending  that        ™f 
be  would  have  been  bound,  had  the  property  been  adjudi«    ooBTQH»»wt- 
cated  to  A.  B.,  who  only  offered  five  hundred  dollars  for  it, 
bat  that  he  will  not  pay  ;  or  the  property  being  adjudged  to 
C.J),  for  six  hundred  dollars,  because,  perhapsy  the  sale  to  C. 
D.  may  be  voidable,  although  the  adjudication  to  C.  D«  be 
a  poitttoe  advantage  of  one  hundred  dollars  to  Gorton. 

3.  The  sale  of  the  properly  of  Scott's  estate,  of  which  the 
negroes,  which  were  adjudicated  to  the  agent  of  the  execu- 
trix, formed  a  part,  was  not  a  sale,  made  by  the  authority, 
or  at  the  request  of  the  executrix ;  on  the  contrary,  the  de- 
cree clearly  shows  that  it  was  a  licitatum  made  at  the 
instance  of  a  co-heir  to  effect  a  partUion  between  the  widow  m 
wmmunUy,  (the  present  plaintiff,)  and  the  heirs. 

The  (ime,  the  places  the  modey  and  the  terms  of  the  sale, 
were  prescribed  by  b.  family  meetis^^  without  any  intervention 
whatsoever  of  the  executrix,  who  was  also  the  widow  in 
community.  The  rationale  of  the  laws  then,  which  pro- 
hibits an  administration  from  purchasing  at  the  sale  of  the 
effects  of  the  estate  which  he  administers  on,  cannot  apply 
here,  which  I  take  to  be,  that  it  is  to  prevent  any  loss  or 
injury  to  the  estate  by  the  administrator's  having  the  control 
of  the  manner,  time,  place,  and  terms  of  the  sale.  The  sale 
in  this  case  was  made  contradictorily  with  the  co-heirs  and 
ca.proprietors. 

4.  In  all  suits  for  a  partition,  where  a  sale  takes  place, 
nothing  in  the  laws  prohibits  co-proprietors  from  purchasing 
at  the  sale,  although,  as  is  almost  universally  the  case,  the 
sale  be  provoked  by  one  of  them.  On  the  contrary,  we 
find  that  by  articles  1265  and  2603  of  the  Civil  Code,  heirs 
may  purchase  at  the  sale  of  the  hereditary  effects,  to  the 
amount  of  their  shares,  if  they  choose ;  and  even  this  privi- 
lege is,  with  certain  restrictions,  extended  to  minor  co-heirs, 
by  article  1266  of  the  Civil  Code. 

5.  A  wise,  beneficent,  and  most  just  provision  of  law,  has 
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VbstiehDist.  declared  that  (he  heir  shall  have  the  preference  over  all  others 
Odeder,  1839.  jq  ^n  administration  of  an  estate.     See  Louisiana  Code,  ar- 

scvTT'sxzicu-  tide  1035.     The  policy  of  the  law  giver  is  evident.     He 

™^        justly  presumes,  that  he  who  has  the  highest  interests  in  an 

eoBTos's  Bt.    estate,  will  take  the  best  care  of  it.     Shall  it  then  be  said, 

SCIJTOB. 

that  whilst  the  law  nmtes  the  heir  to  administer,  and  holds 
out  the  offer  of  it  to  him,  as  a  special  favor,  and  as  his 
peculiar  privilege,  will  yet,  at  the  same  time,  if  he  does 
accept  it,  take  from  him  the  high  privilege  which,  by  article 
2420,  is  extended  to  all  persons,  to  buy  and  sell  what  they 
think  proper,  unless  specially  interdicted;  and  moreover  nullify 
the  absolute  provisions  of  the  126dth  and  2603d  articles  of 
the  Code,  which  expressly  grants  him  the  privilege  of  pur- 
chasing 1  How  much  stronger  is  the  case  before  the  court. 
The  plaintiff  was  the  widow  in  community  of  the  late  T. 
C.  Scott,  possessing  in  her  own  right  absolutely  one  half  of 
the  estate ;  her  husband,  by  his  will,  makes  her  his  executrix, 

,  an  office  which  the  courts  may  well  presume  is  only  bestowed 
dpon  those  in  whom  the  testator  places  the  highest  confi- 
dence.   #Will  this  court  then  say,  **  it  is  true  you  have  the 
'  be^i,  nay,  the  highest  rights,  to  the  management  of  this 
estate.     You  already  are  owner  of  one-half,  and,  therefore, 

^  ^e  may  justly  presume  that  self  interest  will  prompt  you 
to  take  the  best  care  of  the  balance  ;  yet,  if  you  do  accept 
it,  you  must,  and  will  forfeit  all  those  rights,  which  the  law 
has  given  to  heirs  and  co-proprietors,  to  purchase  the  portion 
of  that  property  which  you  already  are  the  owner  of  one-half 
of.**  What  more  natural  thing  is  it,  than  for  a  husband  to 
make  his  wife  his  executrix,  or  for  the  wife  to  make  her 
husband  her  executor ;  and  yet,  if  they  do  accept  the  office, 
will  this  court  impose  disabilities  upon  them,  which  the  law 
giver  certainly  has  not  1  It  may  happen  that  I  am  partner 
in  community  with  a  deceased  wife,  whose  executor  I  also 
am.  An  heir  of  my  wife's,  provokes  a  sale  of  the  commu- 
nity property.  It  is  indivisible  by  nature  ;  I  am  compelled 
to  consent.  There  exists  amongst  the  property  to  be  sold, 
some  faithful  and  valuable  slaves,  which  I  have  a  peculiar 
wish  to  obtain.     They  are  offered  for  sale.     Not  one-half  is 
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bid  for  them  that  I  would  be  willing  to  give,  yet,  according  WunnDisT. 
to  the  decision  of  this  court,  I  must  quietly  stand  by,  with    Oct$ber,  18S9. 
folded  arms,  and  see  my  own  property  sacrificed ;  my  house  icorr*««xic^ 
and  my  domestics  pass  away  into  strangers'  hands,  because         "'^ 
my  wife  has  unfortunately  made  me  the  victim  of  her   eomTov'k  xx- 
confidence,  by  naming  ibe  as  her  executor.     I  cannot,  (no       ■*^"™"- 
matter  at  how  low  a  sum  the  property  be  oflered,)  even  bid 
for  it,  since  he  who  has  not  the  capacity  to  purchase,  cannot 
legally  make  an  ofier. 

6.  The  decision  of  the  court  appears  to  be  based  upon  the 
grounds,  that  the  executrix  is  the  seller ;  that,  therefore,  if 
she  buy,  there  is  not  that  aggregalio  mentitifn,  which  is 
essential  to  a  contract  of  sale.  I  contend  ihal^  in  this  case, 
the  executrix  was  not  the  vendor,  at  least  solely  and  entirely. 
The  record,  page  14,  as  I  have  before  stated,  shows  that  the 
priee  to  be  given,  the  thing  to  be  sold,  and  the  terms  and 
eonHtions  upon  which  the  same  should  be  offered,  werj 
dedded  upon  and  ordered  by  a  family  meetings  at  th( 
cation  of  one  of  the  co-heirs.  The  question  thi 
who  is  to  be  considered  the  seller?  I  answer, 
partner  in  community  and  the  heirs,  being  joint  o\^^V/oti 
the  whole,  were,  and  alone  could  be  properly  considered 
as  the  vendors,  through  the  medium  of  their  agent, 
mediary,  the  court.  Let  us  suppose  an  estate,  on  wl 
person  has  administered,  the  effects  of  which  are  the  common 
property  of  the  heirs.  One  of  the  co-heirs  forces  a  sale,  to 
efiect  a  partition.  Which  of  the  heirs  is  the  seller  1  If 
there  be  one  on  whom  that  character  will  rest,  he  cannot 
buy,  according  to  the  decision  of  the  court,  whilst  there  is 
positive  law  to  the  contrary. 

7.  Does  the  addition  of  the  duties  of  an  executor  impair 
the  legal  rights  of  the  co-heir  or  co-proprietor  to  purchase  at 
the  sale  of  the  estate  1  Assuredly  not.  Let  us  see  what 
are  those  duties.  We  find  by  article  1653,  that  they  are 
purely  conservatory  and  ministerial.  ^^  He  is  bound  to  see 
the  provisions  of  the  testament  faithfully  executed  ;"  beyond 
this,  his  powers  do  not  extend.  There  is,  then,  nothing  here 
to  prohibit  him  from  purchasing  at  an  open  sale  of  the  testa- 
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Wwmi^r  DisT.  tor's  property ;  more  especially  if  that  property  be  held  in 
October,  18S9.  common  between  them.  The  similitude  between  the  duties 
Mxnrr's  xxicu-  of  an  executor,  and  those  of  an  administrator,  can  be  no 
''^  further  extended  than  they  are  by  articles  1139  and  1663. 
«omTOH\iKx-  In  the  absence,  then,  of  all  absolute  prohibitory  statutes,  this 
court  will  surely  not  deprive  the  citizen  of  one  of  his  highest 
privileges,  by  abstract  deductions.  Again,  it  has  been  the 
settled  and  well-established  practice  here,  for  the  last  twenty 
years,  for  partners  in  community,  to  purchase  at  the  sale  of 
the  common  property,  although,  as  is  almost  always  the 
case,  the  survivor  be  the  administrator  of  the  deceased. 
Hundreds  of  thousands  of  dollars  worth  of  property  has  been 
bought  and  sold  in  this  way ;  and  even  in  the  case  before 
the  court,  the  title  to  a  large  and  valuable  property  is  en- 
dangered by  its  decision.  Expedit  Reipubttaz  tU  rit  finis  lUwau 
Should,  however,  the  court  still,  in  this  case,  maintain  their 
original  opinion,  the  door  is  thrown  open  wide  for  endless 
litigation.  Upon  the  whole,  I  take  it  to  be,  that  if  the  pur- 
chase made  by  the  agent  be  null,  as  being  the  husband  of 
the  executrix,  and  partner  in  community,  it  can  only  be 
relatively  so ;  and  if  so,  that  none  but  heirs,  or  creditors  who 
are  aggrieved,  could  take  advantage  of  it ;  that  Grorton  is 
not  in  either  of  these  predicaments ;  and  if  he  were,  the  adju- 
dication to  her  husband,  so  far  from  working  an  injury,  was^ 
on  the  contrary,  fraught  with  a  posUwe  and  direct  benefit  to 
him,  as,  by  his  giving  the  Icut  and  highest  price  for 
the  negroes,  at  the  second  sale,  it  lessened  the  amount  which 
Qorton  was  responsible  for  under  the  2689th  article  of  the 
Code. 

8.  I  take  it,  that,  from  a  fair  interpretation  of  article  1669, 
the  functions  of  an  executor,  as  such,  cease  upon  the  heirs 
coming  in  and  taking  possession  of  the  estate,  which  was 
the  case  in  Scott's  estate,  as  may  be  inferred  from  the 
proceedings. 

From  the  foregoing,  the  following  corollaries  may  be 
deduced  : 

1st.  The  rules  applicable  to  the  government,  and  those 
establishing  the  rights,  duties,  and  responsibilities  of  an 
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executory  are  only  the  same  with  those  of  a  curator  of  a  WimHv  Ditr. 
vacant  succession  of  an  administrator,  so  far  as  identified  by    Oefober,  i839. 
the  Louisiana  Code,  articles  1139  and  1663 ;  inclusio  tamu  loorr'i  xzxcu- 
e$t  exdurio  atterius,  ™' 

2d.  All  persons  are  capable  of  contracting,  except  those    •obtoh'^d- 
specially  excepted  by  law.     IdenLj  1775. 

3d.  An  executor  is  not  inhibited  by  law  from  purchasing 
property  at  a  public  sale  of  the  estate  of  which  he  is  executor. 

4lh.  Courts  are  not  at  liberty  to  create  incapacities  even 
by  analogies. 

5th.  If  the  sale  was  null,  it  was  only  a  relative  one.  /dem., 
1784, 1788. 

6th.  Acts  in  contravention  of  mere  prohibitory  laws,  are 
reiotioe  nuUiHeSy  not  wrid,  but  voidiAk, 

7th.  Such  acts  can  only  be  attacked  by  the  parties  to 
them. 

8th.  Before  a  court  can  pronounce  an  act  an  absolute 
nullity,  it  is  necessary,  not  only  that  the  law  should  prohibit 
it,  but  declare  it  absolutely  null. 

9th.  Where  a  partition  is  provoked  by  a  co-heir,  by  means 
of  a  judicial  proceeding  or  licitation,  the  court  is  the  inter- 
mediate agent  and  seller. 

10th.  A  licitation  is  not  a  sale,  but  a  mode  of  partition, 
one  of  the  effects  of  the  action  communi  dimdendo ;  it  is,  in  a 
word,  the  complement  of  partition.  See  MerUn  verbo  Ljci- 
tatiaiL     PothkTy  Cantrat  de  VetUe,  Jfos.  630,  637,  638. 

All  of  which  is  respectfully  submitted. 

HyanUf  argued  in  reply,  on  behalf  of  the  defendant. 

Strawbridgef  /.,  delivered  the  opinion  of  the  court. 

At  a  former  term,  this  cause  having  been  heard,  and 
judgment  rendered  for  the  defendant,  a  rehearing  was 
granted,  and  it  has  again  been  argued  before  us. 

Gorton,  the  defendant,  having  purchased  a  female  slave 
and  child  at  a  probate  sale  of  a  succession  administered  by 
the  plaintiff,  refused  to  carry  into  effect  the  adjudication,  on 
the  ground  of  some  supposed  or  real  redhibitory  vice. 

16  VOL.    XIV. 
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scott'b  xxkcu- 

TSIX 

gobton's  icz- 

SCUTOR. 


Executors  as 
well  as  ouraton, 
tutors  and  other 
mandatories,  are 
prohibited  from 
purchasing  part 
of  the  succession 
administered  by 
them  on  pain  of 
nullity,  at  a  sale 
of  property  to 
pay  the  debts  of 
the  succession. 


A  second  sale  was  made  ot  the  risk  of  the  first  purchaser, 
at  which  (he  slave  was  struck  off  to  the  plaintiff  for  a  smaller 
price,  and  this  suit  was  brought  to  recover  the  difference 
between  the  two  sales,  (some  six  or  seven  hundred  dollars,) 
with  damages. 

The  former  judgment  of  this  court  was  advense  to  theae 
claims,  for  the  reason  that  ihe  second  sale  was  void,  the 
executrix  being  incapable  of  purchasing. 

The  rehearing  was  granted  on  the  allegation  that  ihe  sale 
was  made  in  a  suit  in  partition,  provoked  by  some  of  the 
heirs,  the  present  plaintiff,  one  of  the  co-proprietors  being  a 
defendant  therein,  and  capable  of  purchasing  at  a  sale 
made  with  a  view  to  partition. 

Had  this  view  of  the  case  been  supported  by  the  testimony, 
it  is  not  perceived  how  we  could  have  refused  to  alter  the 
former  decree,  but  an  examination  of  the  record  shows  con- 
clusively that  the  sale  was  made  as  well  to  pay  debt^  of  the 
succession  as  for  the  purpose  of  partition.  Such  is  the  state- 
ment in  the  order  of  sale,  (the  petition  not  making  part  of 
the  evidence.)  There  is,  also,  a  further  order  not  referred  to 
in  argument,  made  in  three  suits  against  the  succession, 
wherein  it  is  stated,  that,  ''for  the  purpose  of  meeting  the 
pressing  exigencies  of  the  estate,  the  sale  shall  be  made  for  a 
part  cash  in  hand.'' 

The  petition  further  states  that  ^'the  plaintiff  specially 
brings  thi^  suit  as  executrix  of  the  succession.'' 

The  case  is,  therefore,  presented,  of  an  executrix  purchas- 
ing a  part  of  the  succession  under  her  administration,  and  is 
a  nullity  ;  for  we  think  that  the  reason  of  the  rule  applies  as 
well  to  executors  as  to  curators,  tutors  and  other  mandatories. 
Article  1139,  of  the  Louisiana  Code,  prohibits  "curators 
from  making  such  purchases  by  himself,  or  by  means  of  a 
third  person,  under  pain  of  nullity,"  &c.  And  article  1663, 
provides  that  "  the  executor  shall  proceed  to  the  sale, .  in  the 
same  manner  as  curators  of  vacant  successions."  Article 
1784,  we  also  think  under  the  class  of  "administrators,"  in- 
cludes executors. 

The  plaintiff,  however,  contends  that  the  nullity  is  not 
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absolute,  but  relative,  and  cannot  be  invoked  by  others  than  WxsnKirDisT. 
those  in  whose  favor  such  nullity  is  pronounced,  and  to  prove    Qctoftgr,  i839. 
this,  he  argues  that  the  sale  might  be  ratified  by  the  heirs   bcott's  exxcu- 
and  creditors  for  whose  benefit  alone  it  has  been  pronounced.         '^^^^ 

The  lest,  we  think,  is  not  a  correct  one,  as  certain  abso*   oortok's  bx- 
iute  nullities  may  be  ratified  by  those  interested.     See  7    „,.      „.' 

•'  ^  The  nullity  re- 

Tmtiar^  JVb.  561.  Indeed,  it  is  difficult  to  understand  how  BuUing:  from  a 
any  nullity,  on  whatever  considerations  founded,  may  not  be  fo^exeoutors^of 
acquiesced  in  by  those  interested.    But  we  can  understand,  P»*opeitr  of  the 

"*  -^  ^     ^  ^  '  saccession     ad- 

that  though  they  may  choose  to  act  as  if  it  were  valid,  yet,  ministered  >.  by 

if  it  bean  absolute  nullity,  then  ratification  cannot  bind  others.  No"°'8ab8equent 

The  same  author,  in  No.  568,  tells  us,  that  the  absolute  ratification   can 

'  '  '  give      It     eflect 

nullity  may  be  distinguished  from  the  relative,  easily  :  against  third  per- 

*'Toute  disposition  qui  declare  positivement  et  sans  restric-  who'are  not  pari 
tion  la  nullit6  d*un  acte,  autrement  la  simple  declaration  de  eaiion/**^  "'**^" 
nullity,  quel  qu'ait  et6  le  motif  du  legislatear,  soit  pour  cause 
d'inler^t  public,  soit  pour  l'in(6r6t  des  particuliers,  soit  pour 
rice  de  forme    op^re  une  nuUit^  absolue,  par  cela  mdme 
qu'elle  n'est  pas  lirait6e  k  certaines  personnes. 

^^Elle  peut  done  6tre  invoquee  non  seulement  parchacune 
des  parties  contractantes,  par  leurs  heriiiers  ou  ayant-cause, 
mais  encore  par  toute  personne  inl6ress6e  h  ne  pas  recon- 
naitre  I'acte  nul." 

If  this  definition  be  correct,  the  nulliiy  pronounced  by  arti-      The  ratifica- 
cle  1139,  prohibiting  purchases  by  a  curator,  and  pronouncing  jute  nuirity,  can 
a  simple  declaration  of  nullity,  is  an  absolute  nulliiy,  which,  {jve^effec^'butu 
though  it  should  be  agreed  to  be  merely  for  the  interest  of  anew  title,  and 
individuals,  and  so  might  be  ratified  as  regards  them,  is  still  |he°  rFghts  'of 
to  be  used  to  a  certain  extent  by  others,  for  the  same  author,  ^^o^Z^'^^Ii*^^^ 
in  Nos.  563  and  564,  distinguishes  between  the  ratification  of  ed,  whilst  a  reia- 
absolule  nullities,  declared  for  the  interest  of  individuals,  and  latesto  the  ori- 
of  relative  nullities,  and  says  the  former  can  have  no  retroac-  6*"***®*- 
tive  efiect,  but  is  a  new  title,  and  cannot  prejudice  rights  of 
third  persons  previously  acquired,  whilst  the  latter  relates  to 
the  original  act.     The  subject  is  one  of  difiSculty,  and  we 
treat  it  with  great  difiidence. 

That  the  defendant,  for  whose  account  and  risk  the  second 
sale  was  made,  had  an  interest  that  such  sale  should  be 
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WwnmMDinr.  legally  made,  and  to  the  best  advantage,  is  scarcely  to  be 
October,  t8d9.   doubted  ;  that  the  party  making  such  sale  was  bound  to  see 

«Biovvt.Hi^  ^^®  ^^  ^  conducted,  is  equally  clear.  The  argument  that 
Aim  siiwB  he  became  purchaser,  by  bidding  higher  than  any  other,  and 
■uiTRBRiK.  thus  did  him  a  benefit,  is  unsound.  *^When  to  prevent 
fraud,  or  from  any  other  motives  of  public  good,  the  law  de- 
clares certain  acts  void,  its  provisions  are  not  to  be  dispensed 
with  on  the  ground  that  the  particular  act  in  question  has 
not  been  proved  fraudulent,"  &c.  The  provision  in  question 
is  not  >only  for  the  protection  of  individual  interest,  but  to 
maintain  public  order  and  morality.  ^Lead  us  not  into 
temptation"  is  its  basis.  It  boots  not  that  the  tutor  of  a 
minor,  or  the  administrator  of  a  succession,  is  the  highest 
bidder,  for,  to  be  a  purchaser,  he  must  always  be  this.  It 
would  avail  nothing,  though  he  paid  double  the  acknowledged 
value.  His  purchase  is  against  public  order ;  it  is  prohibited, 
it  is  pronounced  a  nullity,  and  all  persons  interested  may 
oppose  it.  And  although  those  for  whose  interests  the  legis- 
lature may  have  also  had  regard,  may  hereafter  ratify  it, 
they  cannot  deprive  others  of  the  right  of  opposition  acquired 
before  such  ratification. 

For  these  considerations,  it  is  ordered,  that  the  former 
judgment  of  this  court  remain  unchanged. 


GIBSON  vs.    HUIE   AND  DIOGS   V8.  HUNTER   ET   AL.* 

CONSOLIDATED   CABEB. 

APPEAL   VftOM  THE   COURT    OF  THE    SIXTH     JUDICIAL    DISTRICT,    FOK    THS 
PARISH   OF   RAPIDES,  THE   JUDGE   OF  THE    SEVENTH    PRESIDING. 

An  attRching  creditor  may  at  the  same  time  proceed  by  personal  citation 

against  his  debtor. 

The  first  of  these  cases  is  a  redhibitory  action,  in  which 
'the  plaintiff,  Gibson,  alleges  he  purchased  from  the  defend- 

*  TheM  caaoi  were  dceidod  1  the  October  tenoi  1838,  aad  a  relieftring  granted. 
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aDty  Huie,  who  styles  himself,  in  the  act  of  sale,  a  resident  Wsstkrh  Dm. 
of  Norlh  Carolina,  four  slaves,  at  different  prices,  for  the    Qc^fc^,  is^o. 
Aggregate  sura  of  two  thousand  four  hundred  and  fifty  dot-  eiB80Rt».Hi7fjB, 
lare.    That  said  slaves  were  afflicted,  at  the  time  of  sale,      ^*»^»«» 
with  redhibitory  maladies,  then  unknown  to  him,  which  are  mnmsmmAii. 
ascertained  to  be  incurable,  and  have  rendered  the  slaves 
entirely  useless  and  a  dead  expense,  so  mu6h  so,  that  had 
he  been  apprised  of  their  defects  and  vices,  he  would  never 
have  purchased  them.     He  prays  judgment  for  the  return  of 
the  price,  and  seven  hundred  dollars  in  damages,  for  medical 
attendance,  and  other  expenses,  &c. 

The  plaintiff  further  alleges,  that  the  defendant  resides 
pennanently  out  of  the  state,  to  wit,  in  North  Carolina,  but 
has  debts,  effects  and  credits  in  this  stale,  within  the  juris* 
diction  of  the  court,  in  the  hands  of  J.  L.  Crain  and  R.  A. 
Hunter,  which  he  prays  may  be  attached. 

The  sheriff  returned,  that  he  attached  in  the  hands  of  J. 
L  Crain  and  R.  A.  Hunter,  all  the  right  and  interest  of 
James  Huie,  the  defendant,  to  a  certain  promissory  note, 
drawn  by  Hunter  and  Crain,  and  endorsed  by  R.  A.  Crain, 
for  four  thousand  dollars,  dated  the  10th  December,  18S3, 
payable  the  1st  March,  1835,  and  gave  them  due  notice  of  the 
seizure,  Crain  acknowledging  that  said  note  was  not  yet  due. 

A  copy  of  the  petition,  and  a  citation,  was  sent  to  New- 
Orleans,  where  the  defendant,  Huie,  then  was.  On  the  6th 
of  April,  1885,  the  sheriff  of  the  parish  of  New-Orleans  re- 
turned, that  **  he  served  a  copy  of  the  petition  and  citation 
on  James  Huie  in  person." 

At  the  April  term,  1835,  the  defendant,  Huie,  appeared  by 
counsel,  and  filed  an  exception,  averring  that  the  suit  was 
improperly  brought,  and  that  he  ought  to  be  sued  in  the 
parish  of  New-Orleans,  the  place  of  his  domicil.  He  also 
put  in  an  answer  to  the  merits,  pleading  the  general  issue, 
admitting  his  endorsement  in  blank  on  the  back  of  the  note 
attached,  but  averring  that  the  court  had  no  jurisdiction  by 
attachment,  as  the  note  attached  was  transferred  and  assigned 
by  him  to  one  James  B.  Diggs,  before  the  service  and  notice 
of  the  attachment  which  he  would  show  on  the  trial. 
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Wanrax  Divr.      The  garnishees,  Hunter,  Crain  and  others,  aver  that  the 

October,  1839.    ^^^^  attached  was  transferred  by  endorsement  to  the  defend- 

eiBsovvff.HuiB,  ant,  Huie,  of  which  they  had  notice,  but  were  not  notified 

xM^moQB      ^£  ^^  transfer  from  Huie  to  Diggs,  or  any  other  person,  until 

HimTSEflT  AK.  after  they  were  cited  as  garnishees  in  this  attachment.  They 

also  aver  that  they  have  been  sued  on  the  note  by  Diggs ; 

that  they  are  ready  to  pay  whenever  it  shall  be  determined 

to  whom  ;  but  that,  in  the  mean  time,  they  are  not  liable  to 

pay  interest  on  said  note.     They  pray  that  these  suits  be 

consolidated,  &c. 

Diggs,  as  the  endorsee  and  holder  of  the  note  thus 
attached,  instituted  suit  against  the  maker  and  endorsers. 
It  was  endorsed  in  blank  by  R.  A.  Crain,  the  payee,  and  by 
Gibson  and  Huie. 

The  defendants  set  up  for  defence  to  this  action  that  they 
had  been  sued  in  attachment  on  the  same  note  as  garnishees, 
and  referred  to  the  suit  of  Gibson  against  Huie. 

On  the  trial,  Huie  offered  in  evidence  his  declaration 
before  the  parish  judge  of  New-Orleans,  changing  his  domi- 
cil  from  North  Carolina  to  this  parish,  dated  the  26th  March, 
1835,  and  a  day  or  two  before  service  on  him  of  the  petitiou 
and  citation  in  this  suit. 

Gibson  made  proof  of  the  sale  to  him  of  the  slaves  mentioned 
in  the  petition,  and  offered  evidence  of  the  redhibitory  vices 
and  defects  complained  of,  all  of  which  was  submitted  to  a 

jury- 

Diggs  made  proof  of  his  title  to  the  note  in  question,  and 

the  makers  and  endorsers  admitted  their  signatures. 

The  jury  returned  a  verdict  for  Gibson  against  Huie,  of 

three  thousand  one  hundred  and  fifty  dollars,  the  amount 

claimed  in  the  petition ;  and  for  Diggs,  against  the  makers 

and  endorsers  of  the  note,  the  amount  thereof;  and  from 

judgment  confirming  these  verdicts,  Huie,  and  Crain,  and 

Hunter  appealed. 

Dunbar  and  Winny  for  the  plaintiff,  Gibson. 

Barryy  for  the  defendant,  Huie. 

Hyams^  for  Huie  and  Diggs,  contended,  that  the  judgment 
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in  fa?or  of  Diggs  must  be  confirmed,  as  he  was  the  endorsee  Wmtmh Dtsr. 
for  full  value  before  the  maturity  of  the  note,  and  without    Qcto^<y>  "39> 
notice ;  and,  as  against  him  no  equity  between  the  original  oiBso]fv9.HuiH, 
parties  could  be  inquired  into.     2  SiarkUy  171.     8  Latdriana     ^''^JJ^** 
Reports,  239.  ■uhtm  rr  ah. 

2.  The  endorsement  of  the  note  is  prima  facie  evidence  of 
full  value,  and  it  was  incumbent,  at  any  rate,  on  the  defend- 
ants, to  show  the  contrary.  The  note  was  transferred  by 
Huie  before  maturity,  and  its  being  protested,  Diggs  brought 
suit.  The  jury  gave  a  verdict  for  the  amount  which  should 
be  sustained. 

S.  The  judgment  of  Gibson  against  Huie  ought  to  be 
reversed.  He  had  parted  with  his  interest  in  the  note  at  the 
time  of  the  attachment,  and,  consequently,  the  court  was 
without  jurisdiction ;  neither  had  they  jurisdiction  of  his 
person.  The  exception  to  the  jurisdiction  of  the  District 
Court  of  Rapides  should  have  been  sustained.  Huie  was 
in  New-Orleans,  and,  personally,  was  beyond  the  jurisdiction 
of  the  District  Court  of  Rapides,  whether  he  was  a  resident 
of  the  parish  of  New-Orleans,  or  a  citizen  of  North  Carolina. 
He  was,  therefore,  not  before  the  court,  either  by  attachment 
or  by  personal  citation.  See  Code  of  Practicey  articles  129, 
162-3-4-5  and  6,  and  No.  6  of  165.  8  JlfaWin,  JV.  S.  260. 
3  Louisiana  Reports,  127. 

4.  On  the  merits,  the  evidence  does  not  show  that  all  the 
slaves  died  of  redhibitory  defects.  Two  of  them  were  sick, 
and  died  of  diseases  evidently  contracted  after  the  sale. 
They  had  diarrhoea  and  a  disease  of  the  lungs  ;  w«re  taken 
sick  after  the  sale,  and  on  receiving  medical  attendance, 
became  convalescent,  and  died  some  six  or  seven  weeks 
afterwards,  of  a  relapse.  Their  price  was  one  thousand  one 
hundred  and  twenty-five  dollars.  This  should  be  deducted. 
There  is  only  two  hundred  and  fifty-five  dollars  of  medical 
expense  proved,  when  seven  hundred  dollars  has  beeD 
claimed  and  allowed. 

BvUardf  Jl,  delivered  the  opinion  of  the  court. 

These  two  cases  were  consolidated  in  the  court  below,  and 


or. 
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WxnvBir  Dm,  Iried  together.  In  the  iSrst,  the  plaintiff  seeks  to  recover 
Odober,  1839.   back  from  his  vendor,  Huie,  the  price  of  certain  slaves,  on 

«iBaoRot.HciB,  ihe  grounds  of  redhibitory  maladies ;  and,  alleging  that  the 
▲an  Diees      defendant  was  a  resident  of  North  Carolina,  attached  a  ccr- 

mnrmvtAu  tain  promissory  note  in  the  hands  of  the  makers  and 
endorsers,  before  its  maturity  ;  and,  also,  proceeded  by  per- 
sonal citation.  In  the  second,  Diggs  as  endorsee  of  the 
promissory  note  attached,  sues  the  makers  and  endorsers. 
There  was  a  verdict  and  judgment  for  the  plaintiffs  in  both 
cases,  without  regard  to  the  attachment,  and  Huie  and  the 
makers  and  endorsers,  prosecute  the  present  appeal. 

treditormSy'g  ^^  ^  ^®*^  settled,  that  the  attaching  creditor  may,  at  the 
the  Mine  time,  same  time,  proceed  by  personal  citation  against  his  debtor, 
lODd^  eitJiron  &Dd  the  view  we  have  taken  of  this  case,  independently  of 
aguDithiidebt- ^l^^  attachment,   makes  it  unnecessary  to  examine  other 

questions  relating  to  it,  and  particularly  the  charge  of  the 
judge. 

A  citation  was  issued  and  served  on  the  defendant.  He 
appeared  by  attorney,  and  excepted  to  the  action  on  (he 
ground  that  he  was  a  citizen  of  New-Orleans,  and  ought  to 
be  sued  in  the  place  of  his  domicil.  This  exception  was,  in 
our  opinion,  properly  overruled,  because  the  defendant  did 
not  show  that  tie  had  a  domicil  in  the  state.  In  the  act  of 
sale  of  the  slaves,  he  calls  himself  a  citizen  of  North  Carolina, 
and  his  declaration  before  the  parish  judge  of  the  parish  of 
Orleans,  the  day  previous  to  the  service,  does  not  suffice  to 
show  that  he  had  a  domicil  there.  He  then  put  in  an 
answer  to  the  merits. 

The  question  of  the  existence  of  redhibitory  defects  at 
the  time  of  the  sale,  was  left  to  the  jury,  and  nothing  in  the 
record  satisfies  us  that  it  is  our  duty  to  disturb  the  verdict. 
The  evidence  in  the  second  case  appears  to  be  sufficient  to 
justify  the  verdict  and  judgment  against  the  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Wksteut  Dibt. 

''Oc/oder,  1839. 


6IB80I9   V8.    HUIE9    AND   DIGG8   VS,    HUNTER    ET    AL. 

CONSOLIDATED   CASES. 

ON   A  KBHlAftlNG. 

Where  the  defendant  is  found,  or  resides  within  the  state,  be  cannot  bo 
cited  to  appear  in  a  different  jurisdiction,  from  that  in  which  be  may 
be  at  the  time  of  bringing  suit.  In  such  a  case  one  district  court 
hu  no  power  to  issue  process  to  be  served  within  the  jurisdiction  of 
another  and  a  different  court. 

A  debtor,  having  no  residence  or  fixed  domicil  in  the  state,  may  be 
sned  wherever  he  is  found;  but  suit  must  be  brought  in  the  court 
haying  jurisdiction  over  the  place  where  he  is  found. 

Where  a  defendant  avers  that  a  certain  note,  held  by  him,  and  attached 
in  the  hands  of  the  makers,  was  transferred  by  him  before  service 
and  notice  of  the  attachment,  and  fails  to  show  this,  it  will  be  taken 
for  granted  he  was  still  in  possession. 

If  a  promissory  note  be  attached  in  the  hands  of  the  makers  before  it 
is  due,  the  holder  and  defendant  cannot  defeat  the  attachment  by 
transferrin!^  the  note,  after  notice  to  the  garnishees. 

Attachments  of  negotiable  paper  in  the  bands  of  the  makers,  does  not 
restrain  its  negotiability,  provided  the  transfer  be  made  before  maturity 
and  without  notice  of  the  existing  attachment  to  innocent  purchasers. 

A  prayer  by  the  appellee  to  amend  the  judgment  in  his  favor,  comes 
too  late,  when  only  filed  on  the  day  of  argument. 

A  rehearing  in  this  cause  having  been  granted,  it  now 
came  up  for  a  second  trial. 

HyamSj  for  the  defendant,  Hiiie,  asked  and  obtained  a 
rehearing  on  the  following  grounds  : 

1st.  That  he  had  no  interest  in  the  note  attached,  as  was 
fully  shown  on  the  trial  in  the  court  below,  sustained  by  the 
verdict  of  the  jury,  showing  the  same  to  have  belonged  to 
Diggs,  and  which  verdict  has  been  also  sustained  by  the 
Supreme  Court,  from  which  it  follows,  that,  as  he  had  no 
property  within  the  jurisdiction  of  the  District  Court  for  the 
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WxsTKRN  DiBT.  parish  of  Rapides,  the  adachment  should  have  been  dis- 
October,  1839.    solved,  and  there  could  only  have  been  a  personal  action 

siBsoKm  HuxE,  against  him.     See  cases  decided  by  this  court.     Schlater 
AKD^iaos    '  ^g  Broaddus,  3  Martin,  JV.  S.  321.    Woodward  vs.  Bramardy 

ruhtbb'ct  AL.   6  Martin,  673.     ^stor  vs.  Winter^  8  Martin,  203,  206. 

2d.  If  there  was  no  property  attached,  and  the  attach- 
ment,  therefore,  fell,   the  court  was  without  jurisdiction, 
unless  the  District  Court  of  the  parish  of  Rapides  bad  the 
power  to  cite  personally  before  it,  in  personal  actions,  persons 
residing  in  another  parish  of  the  state,  which  this  court  has 
expressly  decided  in  the  negative,  in  two  of  its  decisions. 
See  Evans  vs.  Saul  and  Wife,  8  Martin,  JV*.  S.,  260.  TTwfnas 
vs.  Dixon,  3  Louisiana  Reports,  126,  and  the  articles  of  the 
Code  of  Practice  cited  therein.     Whether  Huie,  at  the  time 
of  the  service  of  citation  upon  him  in  New-Orleans,  was 
domiciled  in  New-Orleans,  or  a  citizen  of  North  Carolina,  is 
a  matter  of  indifference,  the  court  of  another  jurisdiction 
than  that  of  Orleans,  had  no  power  to  cite  him  before  it  in 
a  personal  action.     He  was  in  New-Orleans  at  the  time 
citation  from  the  parish  of  Rapides  was  served  upon  him. 
And  as  a  citizen  of  North  Carolina,  or  a  resident  of  New- 
Orleans,  it  was  only  the  courts  of  the  latter  that  could  cite 
him  before  them  in  a  personal  action.    See  Code  of  Practice, 
article  162,  and  No.  6  of  article  166.     One  must  be  sued  ia 
his  own  domicil  or  residence.    Foreigners,  or  those  who  have 
no  known  or  fixed  residence  may  be  cited  wherever  they  are 
found.     In  the  case  of  Evans  vs.  Saul,  above  mentioned,  this 
court  decided,  that  where  a  party  residing  in  the  parish  of  St. 
Landry,  had  departed  from  the  state,  the  court  of  that  parish 
could  attach  property  within  its  jurisdiction,  but  that  the 
court  had  no  jurisdiction  to  send  process  into  another  parish 
to  cite  him  personally. 

Morphy,  /.,  delivered  the  opinion  of  the  court. 

These  cases  were  consolidated  by  an  order  of  the  court 
below,  and  tried  together  before  the  same  jury.  In  the  first, 
the  plaintifi*  seeks  to  recover  back  from  his  vendor,  Huie, 
the  price  of  certain  slaves,  on  the  ground  of  redhilntory 
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maladies ;  and,  od  an  allegation  that  the  defendant  was  a  WxsTsaHDisT. 
resident  of  North  Carolina,  attached  a  certain  promissory    October,  i8S9. 
note,  in  the  hands  of  the  makers,  before  its  maturity ;  he  oibmhw.hotT 
also  proceeded  by  personalTcitation,  which  was  served  on      ^^  »"«*• 
defendant  in  the  city  of  New-Orleans.     Huie  appeared  by  huhtskxtal. 
attorney,  and  excepted  to  the  action,  on  the  ground  that  he 
was  a  citizen  of  New-Orleans,  and  that  he  ought  to  be  sued 
in  the  place  of  his  domicil.     This  exception  being  overruled, 
defendant  then  put  in  an  answer  to  the  merits,  in  which, 
after  a  general  denial,  he  avers  that  he  was  not  brought  into 
court  by  the  writ  of  attachment,  because  nothing  had  been 
attached,  the  note  having  been  transferred  and  assigned  by 
him  to  one  Diggs,  before  the  service  of  the  attachment,  as 
he  would  show  on  the  trial  of  the  cause.    In  the  second  suit, 
^^SS^9  ^^  holder  of  the  promissory  note  attached,  sues  the 
makers  and  endorsers.     There  was  a  verdict  and  judgment 
for  the  plaintiffs,  in  both  suits,  without  regard  to  the  attach- 
ment, and  Huie  and  the  makers  and  endorsers,  prosecute 
the  present  appeal. 

It  appears  to  us  that  Huie's  exception  was  improperly  fendHnt  is  found, 
overruled,  not  on  account  of  the  grounds  assumed  by  him,  ?^  {he'tSte  *  he 
(for  he  did  not  show  that  he  had  a  domicil  in  the  state,)  but  cannot  be  cited 
because,  in  our  opinion,  the  court  below,  in  a  case  like  the  a  difivrent  ja- 
present,  had  no  power  to  issue  process  of  citation  to  be  Sht?i\®n*wWc^^ 
served  in  New-Orleans,  Code  of  Practice^  129.  The  counsel  ni«7  be  "t  the 
for  the  plaintiff  has  called  our  attention  to  the  6th  paragraph  suit.  In  rach  a 
of  article  165  of  the  Code  of  Practice,  as  supporting  the  ^^rt'^^li^'^no 
course  pursued.     It  provides  that  "when  the  defendants  are  power  to  inue 

,  ^11  1  /..i  •      proceas    to     be 

foreigners,  or  have  no  nxed  or  known  place  of  residence  m  Mr?ed  within 
the  state,  they  may  be  cited  wherever  they  are  found."  We  of*  aiThw^'iIS 
understand  this  provision  as  giving  the  creditor  the  right  ^?*5*!'*^°!|'' 
of  bringing  his  debtor  into  the  courts  holding  jurisdiction  ing  no  residenoe 
over  the  place  where  he  may  be  found,  but  not  as  authorizing  ?^j|,g  rtiite,'may 
the  process  of  the  courts  of  one  district  to  be  executed  in  g^^/JJg^,f^„^^ 
other  districts  over  which  thej  have  no  jurisdiction.  but  suit  must  be 

We  must  next  inquire  whether  Huie  was  brought  into  c^rt^hUlng  ju! 
court  under  the  writ  of  attachment.  This  depends  on  the  ;if;|;^^°;% 
fact  of  his  ownership  of  the  note  attached  at  the  time  of  he  is  found. 
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Wx8tbrhDi8t.  the  service  of  the  attachment.     By  his  averments,  in  his 
October,  1839,   answer,  he  has  assumed  the  burthen  of  proving  that  he  had 
oiBBONvf.  eun,  parted   with  the  note,  before   service  on  the  garnishees. 
vt.  Having  failed  to  make  any  such  proof,  we  must  take  it  for 

Huarsft  n  al.  granted  that  he  was  yet  in  possession  of  the  note,  and  that, 
feodiMU*  ow^  therefore,  he  wa^  properly  brought  into  court  JurisdicUoo 
that  a  certain  being  once  Vested,  he  could  not   defeat  or  destroy  it  by 

note,    held    by  .     .  ,  ^      .  ,  —,  ... 

him  and  attach-  negotiatmg  and  transferrmg  the  note.  To  permit  him  to 
Sf  *thc*SJS!S^  ^^  ^  would  be  permitting  him  to  take  advantage  of  his 
vas  transferred  own  wrong.     Great  stress  was  laid,  in  the  argument,  on 

by   him   beiote    _        , 

■ervioe  and  no-  the  time  of  the  transfer  of  the  note  to  Diggs,  but  only  in. 
taohment,  ^  and  rclc^^ion  to  its  effect  on  the  attochmenf,  in  bringing  Huie  into 
fails  to  show  thu,  court.     As  to  him,  the  attachment  must  be  maintained,  and 

It  will  be  taken  i  •  i 

for  granted  he  produce  all  its  legal  effects ;  but  it  surely  could  not  impede 
wMion.  ***  ^^^  ^^^  subsequent  transfer  of  the  note  to  an  innocent  purchaser. 
^ote^he*S^  Attachments  of  negotiable  paper,  in  the  hands  of  the  makerb, 
tached  in  the  cannot  restrain  its  negotiability,  provided  the  transfer  be 
ken  before  iT is  made  before  maturity,  and  without  notice  of  the  existing 
and*  ^defendant  attachments.  Nothing  in  the  evidence  raises  the  slightest 
eannot  defeat  the  suspicion  that  Diggs  had  any  knowledge  of  the  attachment, 
transferring  the  and  the  pleadings  do  not  question  his  right  to  the  note,  nor 

toAeMTOishelM  ^^'^  ^"  ^^^  ^^  P"^^^®  ^^®  consideration  he  gave.  From  the 
Attachmentsof  yjew  we  have  taken  of  the  case,  we  do  not  deem  it  neces- 
fiT^rhands  of  sary  to  notice  the  bill  of  exceptions  taken  to  the  charge  of 
^snotrestram  ^^^  j^dge  below.  Oibson  has  not  appealed  from  the  judg- 
its  negotiability,  ment,  and  his  prayer  that  it  should  be  amended  so  as  to 
transfer  be  made  givo  him  judgment  against  the  garnishees,  cannot  be  con* 
in^wiSJouTno^  sidered,  because  it  came  too  late,  having  been  filed  only  on 
tieeofihe  exist-  the  day  of  the  argument.     Code  of  Practice^  890. 

ing    attachment        ^       ,  .         ,  .  ^    ,  .  i.       n  -t  . 

to  mnooent  par-  On  the  merits,  the  question  of  the  existence  of  redhibitory 
'^'^  prayer  by  defects  at  the  time  of  the  sale  was  left  to  the  jury,  and 
**>«  •??«"««  ^o  nothing  in  the  record  satisfies  us  that  it  is  our  duty  to  disturb 
ment  in  hui  A-  the  verdjct.  The  evidence  in  the  second  cause  appears  to 
late'  when'onW  ^  sufiicient  to  justify  the  verdict  and  judgment  against  the 
filed  on  the  day  defendants. 

of  argument. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment:  of  the  District  Court  be  affirmed,  with  costs. 


OP  THE  STATE  OP  LOUISIANA. 


MOSS  V8.    COLLIER. 

APPBAL   rKOM   THE   GOUET   OF  THE   NINTH  JUDICIAL  DI8TRI0T,   VOE  THE 
PARISH   OF   CONCORDIA,  THE  JUDGE   THEREOF   PRESIDING. 

Wliero  tfa«  yendor's  act  of  sale  and  mortgage  contains  the  clause  de  non 
aHenando^  there  is  no  oath  required,  or  notice  to  the  third  person,  in 
proceeding  against  the  mortgaged  property  by  the  tfia  exeetttioa^  or 
ezecntoiy  proceedings. 

If  the  petition  parsaes  the  forms,  and  prays  for  an  order  of  seizure  and 
sale,  the  fact  of  the  clerk  issoing  a  citation  to  the  defendant,  will 
not  change  the  salt  into  the  via  ordinaria. 

This  is  a  proceeding  by  the  executory  process,  against 
mortgaged  property  in  the  hands  of  a  third  possessor.  The 
act  of  mortgage  was  taken  on  certain  property,  to  secure 
the  payment  of  a  note  of  four  thousand  and  eighty-nine 
dollars  and  sixty-eight  cents,  drawn  by  W.  Byrnes,  the  1st 
July,  1837,  payable  at  the  Union  Bank  of  New-Orleans, 
the  15th  March,  1838.  The  act  contained  the  pact  de  nan 
aUenando. 

The  note  is  paraphed  by  the  notary  the  1st  July,  1837, 
and  a  duly  certified  copy  of  the  act  of  mortgage  annexed  to 
the  petition.  It  alleges  that  payment  of  the  note  bad  been 
in  vain  demanded  of  W.  Byrnes,  the  maker,  more  than  thirty 
days;  and  that  notice  of  ten  days  had  been  given  to  the 
defendant.  Collier,  to  whom  the  property  had  been  sold 
and  transferred,  before  instituting  these  proceedings.  The 
petitioner  prays  for  an  order  of  seizure  and  sale. 

There  was  also  an  affidavit  by  the  plaintiff's  attorney, 
taken  before  the  clerk  of  the  court,  annexed  to  the  petition, 
setting  forth  the  demands  made  on  the  debtor,  and  notice  to 
the  defendant.  The  certificate  of  the  parish  judge  of  Con- 
cordia, is  dated  the  17th  June,  1839,  and  states  that  the 
mortgage  taken  to  secure  the  payment  of  this  note  '^  has 
been  duly  recorded  in  his  office." 

An  order  of  seizure  issued,  and  the  defendant  appealed 
therefrom,  directly,  to  this  court. 
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WssTxsirDisT.      Dufdap  and  Dunbar^  for  the  appellaDt,  assigned  for  error 

October,  1839.    that  the  aflSdavit  was  insuflScient,  being  sworn  to  before  the 

1I088         clerk,  and,  consequently,  there  is  no  evidence  of  the  tliirty 

days  previous  demand  on  the  debtor,  and  ten  days  notice  to 

the  third  possessor,  as  is  required  by  law. 

2.  The  proceedings  in  this  case  commenced  in  the  via 
ordtnarioy  as  citation  was  issued ;  and  could  not  be  changed 
to  the  via  executiva. 

Hyams^  for  the  same  side,  contended,  that  there  was  do 
evidence  showing  that  the  plaintiff's  mortgage  was  recorded 
before  the  sale  and  transfer  from  Byrnes  to  Collier,  the  de- 
fendant. The  mortgage  is  dated  in  July,  1837,  and  the 
certificate  of  the  parish  judge,  stating  that  it  was  duly 
recorded  in  his  office,  is  dated  the  27th  June,  1839.  Before 
this  date  the  property  was  transferred,  and  it  must  be  pre- 
sumed the  transfer  was  before  the  recording,  as  no  other 
date  but  that  of  the  certificate  is  given. 

2.  It  is  objected,  that  this  was  not  assigned  for  error. 
This  was  not  necessary,  where  the  record  enables  the  court 
to  act  on  the  merits  of  the  case.  The  court's  attention  may 
be  drawn  by  either  party  to  an  error  of  the  inferior  judge 
without  any  being  specially  assigned.  See  5  Martin^  JV*.  S,^ 
340.  2  Louisiana  Reports^  347 ;  and,  also,  9  Jlfortm,  275, 
where  the  court  say:  ^^Want  of  evidence  to  support  a 
judgment,  cannot  be  assigned  as  error  apparent  on  the 
record." 

3.  In  relation  to  the  pact  de  non  alienandoy  if  the  act  of 
mortgage  itself  had  no  legal  existence  against  Collier,  the 
third  possessor,  prior  to  the  17th  June,  1839,  how  can  any 
clause  contained  therein  affect  him. 

O.  JV*.  Ogden,  for  the  plaintiff  and  appellee. 

Morphyy  /.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  resists  the  execution  of  an 
order  of  seizure  and  sale  upon  property  which  he  holds  as 
a  third  possessor.  He  assigns,  as  errors  apparent  on  the  face 
of  the  record : 
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Isr.  That  there  is  no  affidavit,  or  sufficient  evidence  of  the  WnrnsHDirr. 
thirty  days  previous  demand  of  the  debtor,  and  the  ten  days    Ocf<»^f  ^839. 
previous  notice  to  the  third  possessor,  required  by  law ;  that      tascocu's 
the  adminislering  an  oath  is  a  judicial  function,  and  the  ^^™°^^  ""• 
clerk  had  no  right  to  administer  the  oath  in  this  case.  '^^^ 

2d.  That  the  proceeding  in  this  case  was  by  the  via  ordi" 
narioy  and  could  not  be  legally  changed  to  the  via  exeaUiva.    Tendor'r\et  of 

L  We  need  not  inquire  whether  the  first  assignment  be  M^^^tujUi^^e 
well  founded  or  not,  because  the  plaintiff's  deed  of  mortgage  ciaa«e<fenond|f- 
contains  the  clause  de  turn  alienando.  Its  well  known  effect  do  oath  required! 
is  to  relieve  the  mortgage  creditor,  when  he  resorts  to  his  {h^y?^^  ^® 
hypothecary  action  from  the  obligation  or  necessity  of  pur-  proeeeding  »- 
suing  all  the  steps  required  in  ordinary  hypothecary  suits,  nged  property 
No  oath  was,  therefore,  required.  He  might  have  proceeded  ^^orM»atoI 
without  any  notice  to  the  defendant.  »7  proccedinjfc 

II.  As  to  the  second,  we  cannot  discover  in  the  petition  .  Where  thep*- 

I  iij-  1^^*  «    tition      paranet 

any  prayer  that  citation  should  issue  to  the  defendant  It  the  forms,  aod 
pursues  strictly  the  form  of  the  via  execuHva.  If  the  clerk  53^*of^seixare 
has  issued  citations  not  called  for  by  the  plaintiff,  we  do  "r^iJ^^iLi*^* 
not  think  thai  his  right  can  be  thereby  affected.  ing  a  oiuUonto 

Our  attention  has  been  called,  in  argument,  to  divers  ^ni  not  diam 
other  alleged  irregularities  in   the  proceedings.      Even  if  ^*!^^^Jiu 
ihey  were  of  any  importance,  we  could  not  notice  them 
because  not  assigned. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


VASCOCU'S  WIDOW   AND   HEIRS  V8.    PAVIE. 

APFKAL    FEOM    TBI    COUKT    Or    THE  SIXTH    JUDICIAL  DI8TRI0T,  tOM.  TBB 
TkJLlBU   OP  NATCHITO0BX8,  TBB  JUDGE  OF  TBE  SBYBNTH  PBE8IDINO. 

Where  the  defendant  in  OTiction,  ceIIb  his  vendor  in  warranty,  demanding^ 
the  return  of  the  priee^  and  the  value  of  the  improvements,  with  a 
prayer  for  general  relitf;  and  has  judgment  accordingly,  on  this 
iasne,  it  forms  ret  judicata^  in  a  subsequent  action  for  the  inereaeed 
value  and  price  of  the  land  and  improvements. 
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WwtkbhDiwt.      The  plaintiff,  Felicit6  Sorrel,  widow  of  J.  N.  Vascocu, 

Octoffer^  1839.    alleges  that  her  late  husband  purchased  a  tract  containing 

Tiflcocuti      eight  hundred  arpents  of  land,  the  13th  March,  1830,  from 

^^™*^  "*"*  Charles  Pavie,  for  the  price  of  one  thousand  two  hundred 

dollars,  for  which  he  gave  his  three  promissory  notes  of  four 
hundred  dollars  each  ;  that  he  made  valuable  improvements 
thereon,  worth  two  thousand  dollars,  and  that  since  his 
death  she  has  been  evicted  by  one  Michael  Boyce;  that 
Pavie  was  duly  cited  in  warranty  to  defend  said  suit,  but 
that  judgment  of  eviction  was  rendered,  in  which  both  the 
land  and  improvements  were  lost.  That  the  land,  at  the 
time  of  eviction,  was  worth  twenty  dollars  per  arpent^  and 
that,  consequently,  said  Pavie  is  indebted  to  her  in  the  sum 
of  nineteen  thousand  two  hundred  dollars,  as  the  value  of  the 
land  and  improvements,  at  the  time  of  eviction,  including 
one  thousand  two  hundred  dollars,  the  price  paid.  For  all 
of  which  she  prays  judgment,  and  for  general  relief. 

At  the  death  of  her  husband,  the  widow  took  this  land  at 
the  appraised  value  in  the  inventory  ;  but  the  children,  by  a 
supplemental  petition,  joined  her  in  this  suit. 

The  defendant  pleaded  a  general  denial;  and  further 
averred  that,  in  the  judgment  o/ eviction,  obtained  by  Boyce, 
he  was  called  in  warranty,  and  judgment  rendered  over 
against  him  in  favor  of  the  present  plainti£^  for  all  the 
matters  and  things  now  claimed,  and  which  he  avers  is  res 
judieatOy  and  conclusive  in  his  favor,  and  a  bar  to  the  present 
action.  He  also  brought  into  court  the  original  notes  of  the 
plaintiff's  husband,  given  for  the  land,  and  which  had  never 
been  paid  ;  and  prayed  for  judgment  in  his  favor. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  record  in  the  eviction  suit,  was  produced  in  evidence, 
in  which  the  present  plaintiff  had  judgment  entered  up 
against  the  present  defendant  in  warranty,  as  follows : 
.  "  In  this  case,  by  reason  of  the  verdict  of  a  jury ;  and  the 
law  and  evidence  being  in  favor  of  the  plaintiff,  and  judg- 
ment in  eviction  having  been  rendered  in  his  favor;  it  i^ 
ordered,  adjudged  and  decreed,  that  the  defendant,  Felicit6 
Sorrel,  recover  of  Charles  Pavie,  cited  in  warranty,  the  sura 
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of  one  thousand  two  hundred  dollars,  with  interest,  &c.,  WkibrDib* 
being  the  amount  of  three  promissory  notes  given  by  the    Qa^^n  t>3>' 
defendant's  vendor  as  the  price  of  the  land  from  which  she      y^oocvt 
18  evicted.*'  ^™»^  ^  ™" 

This  judgment  stands  unreversed  and  unappealed  from.  rxrut. 

There  was  a  mass  of  testimony  taken,  in  relation  to  the 
increased  value  of  the  property,  and  the  liability  of  the  de* 
fendant  therefor.  Three  several  trials  were  had  in  this  case. 
At  a  former  trial,  the  plaintiff  had  a  verdict  giving  her 
nineteen  thousand  two  hundred  dollars,  as  the  increased 
value  of  the  land,  which  was  set  aside,  and  a  new  trial 
awarded  by  the  court. 

There  was  finally  a  verdict  and  judgment  for  eighty 
dollars  alleged  to  have  been  paid,  and  the  return  of  the  notes 
originally  given  for  the  price  of  the  land,  and  ten  thousand 
dollars  inr  damages.     The  defendant  appealed. 

Brenl  and  Bryce,  for  the  plaintiff. 

Ist.  The  plea  of  res  judicata  cannot  be  sustained.  In  the 
suit  of  eviction,  the  same  attorneys  represented  Yascocu  and 
Pavie,  thereby  showing  that  there  was  no  contestation  between 
theno,  and  besides  the  pleadings  in  that  case  show,  that  (here 
was  no  issue  made  between  them  as  to  the  question  of 
damages.  The  plaintiff,  therefore,  was  not  concluded  from 
demanding  damages  in  a  subsequent  action.  Louisiana 
Codey  2265.     7  Mart^  JV.  S.,  430,  621. 

2d.  On  the  merits,  we  contend  that  the  jury  were  justifia- 
ble  in  basing  their  verdict  on  the  increase  in  the  value  of 
the  property  from  the  time  of  sale  up  to  the  period  of  eviction. 
Whatever  may  have  been  the  opinion  entertained  as  to  this 
question,  under  our  laws,  it  is  now  no  longer  a  subject  of 
controversy,  inasmuch  as  it  has  been  solemnly  settled  in  our 
favor,  in  the  case  of  BisseU  et  ux.  vs.  Enriwf^  heirs^  IS 
Lauuiana  Reports^  148. 

It  is  there  decided,  that  the  law  is  here,  as  it  was  in  France 
prior  to  the  adoption  of  the  code,  that  the  increased 
value  of  the  property  vMoridbhi  formed  part  of  the  damages 

18  VOL.  XIV. 
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■ 

WwnoaiDitT.  assessed  on  the  warranty,  but  only  such  increase  as  the 

October,\939.    parlies  could  have  had  in  contemplation  at  the  time  of  the 

TAMocu*t      contract,  and  not  such  as  resulted  from  unforeseen  events,  or 

^^^^.  ""**  transient  or  accidental  causes. 

FAfiB.  ifi  order,  then,  to  take  a  case  out  of  the  general  rule  here 

established,  it  must  be  shown,  that  the  increased  value  of 
the  property  has  resulted  from  unforseen  events  or  transient 
or  accidental  causes,  because  the  law  will  presume  that  the 
parties  had  in  contemplation  all  such  damages  as  were  not 
the  result  of  unforeseen  events,  or  transient  or  accidental 
causes.  It  will  be  observed,  that  the  rule  being  general, 
and  the  exception  being  in  favor  of  the  warrantor,  the  burden 
is  thrown  upon  him,  to  set  forth  and  prove  the  particular 
facts  which  go  to  relieve  him  from  his  liability  upon  the 
warranty.  If  this  is  not,  and  there  is  no  evidence  to  show 
the  unforeseen  event  or  transient  or  accidental  cause,  which 
has  produced  the  rise  in  the  value  of  the  property,  the 
general  provision  of  the  law  at  once  attaches,  and  the 
increase  in  the  value  of  the  property  must  be  given  against 
bim  as  the  measure  of  damages.    This  is  the  case  at  bar. 

Sd.  If  damages  be  at  all  recoverable,  based  upon  the 
increased  value  of  the  property,  then  we  contend  that  the 
jury  are  the  proper  judges  of  the  quantum^  and  the  court  will 
not  disturb  their  verdict.     2  Louisiana  Reports^  76. 

4th.  It  is  an  arbitrary  provision  of  the  code  of  Justinian, 
that  the  damages  on  warranty  shall  not  exceed  double  the 
price  of  the  sale,  and  our  courts  will  not  be  governed  by  it. 
PotMer  on  ObligaOons,  A*o.  164.    Ibid.,  Vente,  Ko.  ISS. 

Duabar  and  Judge  BuUardj  argued  in  support  of  the  de- 
fendant's plea  of  res  judicata^  and  against  the  verdict  of  the 
jury  as  extravagant,  excessive  and  illegal. 

Marphyy  J.,  delivered  the  opinion  of  the  court. 

Widow  Vascocu  alleges  thot  under  an  adjudication  lawfully 
made  to  her  by  virtue  of  a  deliberation  of  a  family  meeting 
of  her  minor  children,  she  had  became  the  owner  of  a  cer- 
tain tract  of  land  which  her  husband  had  purchased  from 
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the  defendant  in  1830^  for  the  sum  of  twelve  hundred  dollars ;  Wwmv  Dm. 
that  her  husband  had  made  on  said  land  improvements  to   Qc<»&er,  isai. 
the  amount  of  two  thousand. dollars,  when  she  was  disturbed      tasgocv's 
and  finally  evicted  by  one  M.  Boyce,  in  which  suit  she  had  ^'^^  ■™"* 
caused  defendant  to  be  cited  in  warranty.     She  avers,  that        '^ti*- 
at  the  time  of  eviction  the  land  had  greatly  increased  in 
value,  and  prays  judgment  against  defendant  for  nineteen 
thousand  two  hundred  dollars,  to  wit :   sixteen  thousand 
dollars  for  the  value  of  the  land,  at  the  time  she  was  evicted, 
two  thousand  dollars  for  her  improvements,  and  one  thousand 
two  hundred  dollars  for  the  reimbursement  of  the  purchase 
money.    Defendant  answers  by  a  general  denial,  and  sets  up 
the  plea  of  res  jtidkala,  averring  that  all  the  just  and  lawful 
claims  of  the  plaintiff  had  been  finally  adjudicated  upon  in  her 
call  in  warranty  against  him  in  the  suit  brought  by  Boyce. 
A«  amended  petition  was  afterwards  filed,  to  make  the  heirs 
of  Yascocu  parties  to  this  suit»    This  contestation  has  been 
submitted  to  four  difierent  juries.     The  three  first  verdicts 
for  the  plaintiff  were  set  aside,  and  a  motion  for  a  new  trial 
having  this  time  been  overruled,  judgment  was  entered  up 
oa  the  last  verdict  for  the  sum  of  ten  thousand  dollars,  and 
the  return  of  the  notes  given  to  defendant  by  plaintifi*'s  hus- 
band, which,  it  appears,  had  never  been  paid.     From  this 
judgment  the  defendant  prosecutes  the  pret>ent  appeal. 

Before  going  into  the  merits  of  the  issue  joined  between 
ihese  parties,  we  must  examine  the  plea  of  res  judicaia  set 
«p  by  the  defendant,  for,  if  it  prevails,  it  must  necessarily 
preclude  the  examination  of  the  other  points  in  the  cause 
which  have  been  argued  at  some  length.  In  deciding  on  a 
plea  of  this  kind,  we  must  see  what  are  the  matters  put  at 
issue  by  the  pleadings.  If  all  that  the  plaintiff  claims  in 
this  suit  could  have  been  granted  her  under  the  pleadings, 
in  her  call  in  warranty,  in  the  eviction  suit  brought  by 
Boyce,  and  she  has  not  appealed  from  the  judgment  rendered 
therein,  we  conceive  thai  it  is  binding  on  her,  and  forms  a 
complete  bar  to  the  present  action.  What  did  she  claim 
from  defendant,  her  warrantor,  in  that  suit  1  She  demanded 
(lie  price  paid  by  her  husband,  the  value  of  her  improve- 
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Wsnmr  Dwr,  ments  on  the  land,  and  concluded  with  a  prayer  for  such 

Qctefer,  1839.   judgment  against  her  vendor,  as  equity,  justice  and  law 

TAMocu'fe      would  authorize  her  to  obtain.     She  was  allowed  in  that 

wiBow  8c  HUM  gjijj  ii^g  pr j^.g  pj^jj^  ^y^Q  value  of  her  improvements  and  costs. 

vATix.        If  no  damages  for  the  increased  value  of  the  land  were 
Where  the  de- mven.  We  must  presume  that  none  were  proved,  for  we 

fendant  id  enc-  *=*  i,i  it  ,  ii** 

tioD  calls  bis  ven-  entertam  no  doubt  that  urtder  her  prayer  for  general  relief, 
denum5ng*'thc  ^*>^®  damages  could  have  been  lawfully  awarded,  if  by  the 
rctarn  of    ihe  j^^  and  Evidence  of  the   case  she  was  entitled  to  any. 

pncCf  aod  the  va-  ^ 

lae  of  the  im-  Every  requisite  necessary  to  form  res  jtudicata  between  these 
V^j^avjm-  suitors  appear  to  exist  in  this  case.  We  have  the  same 
C^'  d^*  t*"*  parties  litigating  before  us,  in  the  same  capacity,  for  the 
cordingijontfais  same  cause  of  action,  and  for  the  same  thing.  LotusUma 
ra^idicaki^Val  Code^  ixrtich  Qt65.  We  disregard,  altogether,  the  appear- 
tabseauent    ao-  j^^ce  of  I  he  heifs  of  Vascocu  as  plaintiffs  in  this  suit.     From 

tion  for  the  t»-  r  • 

creoMed  Taiue  the  evidence  it  is  obvious  that  they  have  no  interest  what- 
iaod^"and^  imt  over  in  the  issue,  having  been  divested  of  all  their  title  to 
provemenu.       ^jj^  ^^^^  ^y  ^^^^  adjudication  to  their  mother,  for  one  thousand 

two  hundred  dollars,  the  appraised  value  of  the  inventory  ; 
their  intervening  wrongfully  in  the  suit,  cannot  change  the 
situation  of  the  original  parties.  Had  the  present  plaintiff 
in  her  call  in  warranty  against  the  defendant  confined  her 
answer  to  a  citation  in  warranty,  accompanied  with  a  prayer 
for  such  judgment  against  him  as  law  and  equity  would 
authorise,  could  it  be  contended  that  upn  sufficient  proof 
being  made,  she  would  not  have  obtained  every  thing  which 
the  law  authorises,  a  vendee  who  is  evicted,  to  recover  of  his 
vendor,  to  wit : 

1.  The  restitution  of  the  price. 

2.  The  fruits  or  revenues,  when  he  is  obliged  to  return 
them  to  the  owner  who  evicts  him. 

3.  All  the  costs  occasioned  either  by  the  suit  in  warranty 
on  the  part  of  the  buyer,  or  by  that  brought  by  the  original 
plaiutiff;  and  finally, 

4.  The  damages,  when  he  has  suffered  any,  besides  the 
price  be  has  paid. 

If  from  want  of  sufficient  evidence  a  vendor -obtains  only 
a  part  of  the  rights  and  claims  to  which  the  law  entitles 
him,  can  he  in  a  second  or  third  suit  claim  successively  the 
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wyeral  kinds  of  relief  which  grow  out  of  his  contract,  and  Wwrbh  Bun. 
of  which  he  could  not  have  been  ignorant  at  the  time  he   Qciafter,  i«3g, 
called  his  vendor  in  warranty  1  Bopuirs  n  al 

In  a  claim  for  a  sum  of  money  is  not  the  plaintiff  bound  u^nk^vrnto 
to  claim  in  one  and  the  same  suit,  any  interest  or  damages  ^"^ 
arising  out  of  the  same  transaction,  as  the  principal  claim  1 
If  he  neglects  lo  claim  or  prove  them,  (which  is  the  same 
thing,)  can  he  be  permitted  to  harass  his  debtor  by  subse- 
quent suits  for  them  1  We  apprehend  that  he  cannot.  Ar- 
ticle 156  of  the  Code  of  Practice  provides,  **That  if  one 
demand  less  than  is  due  to  him,  and  do  not  amend  his  petition, 
in  order  to  augment  his  demand,  he  shall  lose  the  overplus." 
A  vendee  calling  his  vendor  in  warranty,  stands  in  the 
situation  of  ft  plaintiff^  towards  him,  and  must  be  governed 
by  the  same  rule. 

Applying,  then,  this  rule  to  plaintiff's  call  in  warranty 
against  defendant,  if  datnages  were  not  included  in  her 
prayer  for  general  relief,  she  should  have  amended  her  plead- 
ings, 80  as  to  claim  them  ;  if  they  were  prayed  for,  then  it 
would  appear  that  no  damages  were  proved,  and,  therefore, 
none  were  granted.  Upon  the  whole,  we  think  that  the 
defendant's  plea  ought  to  have  been  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  court  below  be  annulled,  avoided  and  re- 
versed ;  that  there  be  judgment  for  the  defendant ;  and  that 
the  plaintiff  pays  costs  in  both  courts. 


HOPKINS   CT   AL.   V8.   LAPLACE,    SYNDIC,  ETC. 
AFFCAL  VftOH  TBI  COUKT  OF  F&0BATK8,  FOA  THK  FAEXIH  OF  MATCHITOOHBS. 

The  granting  a  continuance  is  in  the  discretion  of  the  jndge,  who  heet 
knows  the  parties  and  their  attorneys ;  and  although  if  a  continuance  he 
improperly  refused,  this  court  has  power  to  grant  relief;  yet  it  will 
not  interfere  in  a  case  where  the  discretion  of  the  inferior  judge  has 
been  coivectly  exercised. 


,«. 
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WimiiirDisT.      This  case  comes  up  on  an  appeal  by  the  defendant^  as 

Odobtr,  1839.   syndic  of  the  insolvent  succession  of  Theodore  Delerville, 

■ovKimnAb  deceased,  against  the  judgment  of  the  Probate  Court,  allow- 

&AnAc?'tTvoic  ^^8  ^^^  opposition  of  D.  R.  Hopkins,  J.  B.  Amant,  S.  Jones, 

sTc*         and  Menard,  creditors  of  said  succession,  to  the  tableau  of 

distribution  filed  by  the  syndic. 

The  defendant  and  appellant  alleges  in  his  appeal  that 
there  is  manifest  error  in  this  judgment,  and  that  he  prays 
an  appeal  to  protect  his  own  interests  and  thai  of  creditors, 
whose  claims  were  reduced  and  disallowed  by  the  oppositions 
of  the  plaintiffs. 

The  appellant  relies  on  an  application  for  a  continuance, 
which  was  overruled,  for  a  reversal  of  the  judgment.  The 
statement  of  facts,  as  made  out  by  the  judge  of  Probates  on 
the  disagreement  of  the  parties,  and  other  evidence,  shows^ 
that  this  case  tiad  been  continued  twice,  on  the  motion  of 
the  syndic,  on  account  of  the  absence  of  his  counseL 

At  the  July  term,  18S6,  the  case  first  came  up  for  triaL 
The  first  continuance  was  obtained  on  the  motion  of  an 
attorney,  who  appeared  at  the  instance  of  the  syndic,  on 
account  of  the  sickness  of  his  regular  counsel.  On  Monday, 
the  26th  of  September,  when  the  case  came  up  again  for 
trial,  ^r.  Sherburne,  the  counsel  for  the  syndic,  was  in 
attendance.  He  made  a  motion  for  a  continuance,  stating 
that  the  case  required  more  labor  and  investigation  than  the 
state  of  his  health  enabled  him  to  give  it.  He  further  stated, 
that  his  Attendance  at  the  last  term  had  brought  on  him  an 
inflammatory  fever,  which  increased  his  debility.  That 
when  he  first  came  in  from  the  country  he  was  in  hopes  of 
being  able  to  go  through  the  case,  but  found  himself  unable 
to  proceed  with  it. 

The  court  remarked  that  the  case  could  no  longer  be 
continued  on  the  ground  of  sickness  of  counsel.  The  plain- 
iitTe  counsel  then  stated,  that  the  defendant  said  he  would 
employ  Mr.  Campbell,  an  attorney  who  resided  there,  but 
then  absent,  if  Mr.  Sherburne  continued  in  ill  health,  so 
soon  as  he  returned.  Mr.  Sherburne  being  present,  stated 
he  was  unable  to  point  out  any  day  for  Mr.  CampbeiPs 
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return,  bat  that  he  did  not  expect  him  until  the  beginning  of  WmtbbhDint. 
the  next  week.    The  court  then,  on  motion  of  plaintiff's   QeteAgr.  itso. 
attorney,  ordered  an  adjournment,  from  day  to  day,  until  the  HoviunnAi. 
following  Saturday,  on  which  day  this  case  was  ordered  to  j^jj^^\jnie 
be  fixed  for  trial.    When  this  order  was  made,  the  plaintiff's 
counsel  stated  that  Mr.  Campbell  roust  be  in  town  in  the 
course  of  the  week,  and  in  case  of  Mr.  Sherburne's  inability 
on  account  of  sickness,  to  represent  the  defendant,  he  would 
be  present  to  do  so.   When  the  cause  was  tried,  Mr.  Campbell 
had  not  yet  returned,  and  Mr.  Sherburne  was  out  of  town. 

When  the  pleadings  were  first  made  up,  the  defendant  had 
two  other  attorneys,  whose  names  appear  in  the  record ;  but 
it  appeared  they  had  withdrawn  from  the  case. 

Judgment  was  rendered  in  favor  of  the  plaintiffs,  sustaining 
all  their  oppositions,  disallowing  many  of  the  claims  paid 
and  put  on  the  tableau ;  from  which  the  syndic  appealed. 

Ihmbar  and  Sherbumej  for  the  appellant. 

Wum  and  Brenty  contra. 

Martifij  Jl,  delivered  the  opinion  of  the  court. 

The  appellant  complains  of  the  refusal  of  the  judge  of 
Probates  to  grant  him  a  continuance.  He  had  filed  his  ta- 
bleau of  distribution,  the  homologation  of  which  was  opposed 
by  the  present  appellees.  They  resisted  his  application, 
made  on  the  ground  of  the  indisposition  of  his  attorney,  by 
showing  that  the  case  had  been  continued  three  times  on  the 
allegation  of  the  same  cause ;  and  by  showing  that  the  ap- 
pellant had  two  other  attorneys  on  the  record,  and  that  still 
other  attorneys  might  be  had.  After  overruling  the  motion 
for  a  continuance,  the  court,  on  the  plaintiff's  motion,  con- 
tinued the  cause,  from  day  to  day,  for  a  week,  in  order  to 
afford  an  opportunity  to  the  appellant  to  avail  himself  of  the 
services  of  an  attorney  then  absent  attending  court,  and  was 
expected  daily  to  arrive.  At  the  end  of  the  week,  this  gen- 
tleman not  having  arrived,  and  the  other  attorney  of  the 
appellant  being  out  of  town,  the  trial  of  the  cause  was 
proceeded  in. 


CASES  IN  THE  SUPREME  COURT 

WBvnftvDuT.      The  granting  of  a  continuance  is  in  the  discretion  of  the 
October,  1839.   judge,  and  it  was  once  questioned  whether  this  court  could 
„^-    inquire  into  and  relieve  a  suitor  who  showed  that  this  diB* 


^  cretion  had  not  been  correctly  exercised.    We  held  that  we 

Rv.         could.    Brati88ard  vs.  Trahan^s  heirsy  4  Martin,  489. 

The  inferior  judge  has  peculiar  advantages  over  us,  in 
decidii^^  on  the  propriety  of  granting  such  motions.  He 
best  knows  the  parties  and  their  attorneys ;  has  better  oppor- 
tunities to  examine  their  conduct,  especially  in  a  case  which 
is  long  pending  before  him.  This  court  has  no  advantage 
over  the  inferior  tribunals,  but  in  the  number  of  its  members. 

The  present  case  appears  to  us  to  be  one  in  which  the 
discretion  of  the  judge  was  evidently  exercised  correctly. 
The  appellant  had  three  counsel  on  record ;  the  indispoeitioa 
of  one  of  them  had  been  protracted  for  three  months,  during 
which  as  many  continuances  had  been  granted.  On  accord- 
ing  the  first,  the  judge  had  declared  that  he  would  not  grant 
another,  unless  a  better  cause  was  shown ;  yet  the  appel- 
lant obtained  two  others,  and  afterwards  a  postponement  of 
the  trial,  from  day  to  day,  during  the  week.  It  is  impossible 
for  us  to  resist  the  impression  that,  if  due  diligence  had  been 
exercised,  the  appellant  might  have  availed  himself  of  the 
services  of  one  of  his  two  other  attorneys  on  record,  or  of  some 
other  gentleman  of  the  bar.  It  is  sworn  that  there  were  two 
attorneys  in  town,  and  others  could  have  been  had  by  sending 
to  Alexandria. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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WOTBia  DiBT. 

Odofer.  1839. 
BOPKIIVS    ET   AL.   VS.   LAPLACE,   8TIQ>IC,   ETC.  ' 

BOPXIRfl  ST  AL. 

OS  A   KBHKAEXMO.  ^* 

LATUkci,  unmiG 
Where  a  refaearingf  is  granted  only  on  a  particular  branch  of  the  eauie, 
no  other  part  of  it  can  be  examined  in  the  second  trial. 

In  this  case  a  rehearing  was  prayed  for  and  f^ranted,  so 
far  as  it  relates  to  the  merits,  but  refused  on  the  other  branch 
of  the  case. 

Dunbar  and  Campbell^  for  the  appellant,  insisted  that  there 
was  material  error  in  the  judgment  appealed  from,  and  that 
it  should  be  reversed,  and  the  case  remanded  for  a  new  trial. 

2.  The  syndic  appealed  not  alone  for  himself,  but  on 
behalf,  and  as  the  agent  of  all  the  creditors.  It  appears  from 
the  record,  that  the  judge  of  probates  never  advertised  the 
tableau  of  distribution  as  the  law  requires,  notifying  the 
creditors  thereof.  This  alone  is  error  apparent  on  the 
record,  which  may  be  noticed  without  a  formal  assignment, 
and  is  sufficient  to  reverse  the  judgment,  and  have  the  case 
remanded.     2  Mareau^s  Digest^  434.    5  Martin^  JV*.  £f.,  341. 

JMcTBtj  Winn  and  BreiU^  contra. 

Sbrawbridgei  /.,  delivered  the  opinion  of  the  court. 

At  a  former  term  this  cause  was  heard,  and  the  judgment 
below  affirmed.  On  application  for  a  rehearing  the  follow- 
ing order  was  made  :  **  The  motion  for  a  rehearing  in  this 
case,  80  far  as  it  relates  to  the  refusal  of  the  court  below  to 
grant  a  continuance,  is  refused ;  but  as  to  the  merits  it  is 
allowed,  and  the  cause  continued  to  next  term  of  this  court." 
We  have  heard  an  argument  at  some  length,  and  have 
toiled  through  a  long  and  badly  made  up  record,  in  search 
of  the  merits,  without  finding  them. 

An  opposition  was  made  to  the  syndic's  account.  After 
being  continued  two  or  three  times,  on  the  ground  of  the 
indisposition  of  his  counsel,  another  motion  was  made  to 
continue  the  cause,  on  an  affidavit,  stating  the  same  reasons, 

19  VOL.    XIV. 
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WitTXRirDiKT.  logelher  with  others.     This  was  overruled;  the  cause  tried, 

October, i ^9,   j^,^j  judgment  rendered;  from  which  the  syndic  appealed. 

esiHAM's  Hsxns  A  statennent  of  facts  was  made  by  the  judge,  which  comes 

oiBsoir.       ^'P  ^^^^  ^^^  record  ;  but  it  shows  only  theTacts  connected 

Where  a  re-  with  the  refusal  to  continue  on  the  ground  of  the  absence 

^iir/dnf^a^  of  counsel.     This,  together  wiih  (he  affidavit  on  which  the 

tioniArbrBoehof  nppiication  lo  continue  was  made,  furnish  the  only  grounds 

the    cauaCi    do  ,  ^    ^ 

other  part  of  it  of  the  last  argument ;  and  we  are  satisfied  that  under  ihe 
Id"  ^e^Moood  Order  lecited  above  they  cannot  be  considered. 
^"^  On  the  merits,  no  testimony  appears  on  the  record,  except 

that  proving  the  plaintiffs'  debt,  which  is  made  out.  We 
are,  therefore,  unable  to  say,  whether  the  judgment,  striking 
out  certain  items,  and  allowing  others,  was  correct  or  not ; 
but  as  the  defendant  and  appellant  has  failed  to  bring  up 
the  record  properly,  but  has  gone  to  trial  without  applying 
for  any  aid  from  this  court,  to  supply  the  defects,  if  any, 
we  decline  to  alter  the  former  judgment. 


I 
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Graham's  heirs  vs.  gibson. 

APFBAL  FKOK  THE  COUKT    OF  THE    NIKTH    JUDIOXAI.    DISTRICT,    FOE    THX 
PAEI8H   OF  CAEEOLL,  THE  JUDGE  THEEEOF   FEE8IDIMO. 

The  ngnatare  of  a  eonitEble  to  a  return  of  service  of  eitatton,  made 
by  him,  will  be  taken  aa  true,  withoat  proof  being  made  of  it. 

The  nullity  of  a  probate  sale  cannot  be  sought  in  a  direct  action  in 
the  District  Court  The  order  of  sale  by  the  Probate  Court  is  lield 
to  be  a  judgment  which  protects  purchasers  under  it. 

So,  where  heirs  sue,  in  the  District  Court,  to  recoyer  from  the  purchaser 
and  third  possessor  of  property  sold  at  the  probate  sale  of  their 
ancestor^s  estate,  on  the  ground  that  the  proceedings  and  sale  by  the 
court  of  probates  was  illegal,  and  should  be  cancelled  and  annulled  : 
Held^  that  this  is  in  the  nature  of  an  action  of  nullity,  and  the 
District  Court  is  withoat  jurisdiction. 
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This  action  was  instituted  by  the  tutor  of  two  of  the  heirs  WBnsmirDm. 
of  W.  Graham,  deceased,  and  by  the  under  tutor  of  the  October,  issg^ 
other  heir,  to  annul  and  set  igide  the  probate  sale  of  the  brabam'h  hsibi 
property  of  the  estate  of  their  ancestor,  which  they  allege       oibiiov. 
was  sold  contrary  to  law.     The  plaintiffs  allege,  that  the 
sale  in  question  was  made  without  any  notice  to  them,  or 
the  ad?ice  of  a  family  meeting,  and  purchased  in  by  William 
Benjamin,  at  the  time  tutor  to  one  of  the  heirs,  and  under 
tutor  of  the  others,  and  who  was  incapable  of  purchasing. 
They  allege  various  other  irregularities  and  nullities  in  said 
sale. 

The  plaintiffs  further  allege,  that  the  property  in  question 
is  now  in  the  possession,  and  owned  by  one  Ambrose  Gibson, 
who  resides  in  Mississippi.  They  pray  that  a  curator,  ad 
hoc^  be  appointed  to  defend  said  absentee,  and  that  they 
have  judgment  annulling  the  sale^  and  decreeing  to  them 
the  property,  with  the  revenues  and  damages. 

The  defendant,  Gibson,  by  his  attorney,  averred  that  he 
purchased  the  property  in  contest  from  one  J.  C.  Drew, 
whom  he  calls  in  warranty,  and  sets  up  various  demands 
against  him. 

Drew  appeared,  and  declined  to  answer  to.  the  demands 
in  warranty ;  but  excepted  to  the  plaintiffs'  petition,  and 
denied  that  the  tutor  or  under  tutor  of  Graham's  heirs  had 
ever  been  authorized  to  institute  this  suit. 

At  this  stage  of  the  proceedings  one  of  the  heirs  married 
A.  M.  Tompkins,  who  authorized  his  wife  to  prosecute  the 
suit  in  her  own  name. 

Drew  further  excepted,  and  denied  that  the  District  Court 
had  any  jurisdiction  of  the  matter  set  up  in  the  petition  : 

1.  That  the  sale  sought  to  be  annulled,  was  ordered  by  a 
judgment  of  the  Probate  Court,  which  could  only  be  annulled 
and  avoided  by  a  suit  in  that  court. 

2.  That  the  appointment  of  a  special  tutor,  complained  of 
in  the  petition,  can  only  be  inquired  of  in  the  Court  of  Pro- 
bates ;  wherefore,  he  prays  that  all  these  matters  be  stricken 
out  of  the  petition)  and  that  he  be  dispensed  from  answering  it. 
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WBvnmvDiiT.      The  cause  was  tried  on  ibis  issue  ;  and  the  district  judge 

Of^^^f  ^»^-    presiding,  decided  that  the  plaintiflfs  had  no  authority  to 

AiuHAx'i  HBM  instilute  and  carry  on  this  suit ;  and  that  the  District  Court 

•IB***        ^^  without  jurisdiction  to  try  it.    Judgment  of  non-eait 

was  rendered  against  the  plain  tifls,  and  they  appealed. 

Stacy  and  BuUard,  for  the  plaintiffi,  insisted  that  the 
probate  sale  was  illegally  made,  and  the  District  Court  was 
competent  to* inquiry  into  the  illegality  of  the  sale,  and  to 
set  it  aside.    See  1 1  Laumana  ReporU^  384. 

2.  The  second  exception  taken  to  the  jurisdiction  of  tbe 
District  Court,  incorrectly  sets  out  the  allegations  in  the 
petition.  It  is  not  therein  stated  that  the  probate  sale  was 
made  in  virtue  of  an  order  of  court ;  on  the  contrary,  it  is 

'  said  that  the  sale  was  made  mthout  any  Ugal  order  of  court. 
No  order  of  court  is  sought  to  be  annulled,  or  set  aside :  But 
if  it  were  so,  and  it  were  necessary  to  set  aside  the  proceed- 
ings of  the  Probate  Court,  the  District  Court  has  jurisdictioo 
to  examine  them,  and  if  necessary  to  set  them  aside.  Code 
of  Practice^  artick  983.  2  Louisiana  Reports,  23.  3  Urid.^ 
242. 

Dwdap  and  M^Gvire,  for  the  defendant.  Drew,  called  in 
warranty,  moved  tp  dismiss  the  appeal  for  ^ant  of  legal  ser- 
vice of  citation  on  this  appellee.  The  service  was  made 
by  a  constable,  purporting  to  be  authorized  to  do  so  by  the 
sheriff,  and  there  is  no  proof  that  this  man  is  a  constable. 
His  signature  is  not  to  be  taken  as  proof. 
/  2.  On  the  merits,  they  contend  that,  in  the  first  place,  the 
tutor  and  under  tutor  were  without  power  or  authority  to 
sue,  unless  specially  authorized. 

3.  That  this  is  a  suit  to  annul  the  proceedings  of  the 
Probate  Court,  and  is  in  the  nature  of  an  action  of  nullity, 
aod  the  District  Court  is  without  jurisdiction. 

Sdhy,  for  defendant. 

Strawbridge,  /.,  delivered  the  opinion  of  the  court. 
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A  motioD  has  been  made  to  dismiss  the  appeal  on  the  wmnaiDm; 
ground  of  insufficient  service  of  the  cilation.  October^  1839. 

The  return  is  made  by  a  person  signing  himself  "A.  B.,  •raham*8  hum 
eonstable/*    The  errors  alleged  are :  •imov. 

IsU  That  a  constable  is  not  authorized  to  serve  citations 
from  the  District  Court. 

2A.  That  there  is  no  proof  of  his  authority. 

Article  765  of  the  Code  of  Practice,  provides,  that  **  sheriffs 
may  notify  and  execute  the  different  orders,  citations,  &c. 
by  means  of  constables  f*  **  they  being  responsible,  however, 
for  the  manner  in  which  the  constables  may  perform  this 
doty." 

On  the  second  point,  it  has  been  held  that  our  courts  will 
recognize  the  t»giia/ure5  of  officers  appointed  by  the  governor, 
&c.  Constables  are  appointed  by  the  police  jury  of  each 
parish,  and  the  parish  judge  administers  to  them  an  oath, 
aod  files  their  bond,  with  security,  and  delivers,  them  a 
certificate  of  their  appointment. 

Had  the  return  been  made  by  a  deputy  sheriff,  it  would.     The  tignatare 

r     iT  '  of  a  eonsuble  to 

It  appears  to  US,  have  been  sufficient;  and  we  would  take  a  return  of  aer- 
his  signature  for  true.  We  cannot  perceive  how  this  case  SSe  fcy **him| 
differs  in  principle,  when  confined  to  acts  of  a  constable,  TJ^*  **•  ^*hoat 
exercised  within  the  limits  of  the  parish.  pnwf       beiofp 

We^  therefore,  overrule  the  motion,  and  sustain  the  appeal.  °"  ^ 

We  now  proceed  to  examine  the  case  on  the  merits. 

This  suit  is  brought  by  the  tutor  and  under  tutor  of  some 
minors.  The  petition  states  that  the  parent  of  the  minors, 
Graham,  left  a  large  amount  of  real  and  personal  property. 
*' That  on  the  20th  December,  1834,  a  public  sale  was  made 
by  the  Court  of  Probates  for  the  parish  of  Carroll,  where 
they  reside,  of  certain  lands  belonging  to  his  succession,'* 
which  they  specify.  **  That  said  sale  was  illegal,  null  and 
void.  That  for  more  than  a  year  preceding  it,  the  plaintiff 
had  been  tutor  to  said  minors,  but  had  no  notice  of  said  sale ; 
and  that  the  purchaser  at  said  sale  could  not  legally  buy." 
They  allege  various  other  illegalities,  and  conclude  with  a 
prayer  that  they  be  decreed  to  recover  the  said  property ;  be 
adjudged  owners  of  the  same,  and  put  in  possession  thereof. 
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WinsurOiflT.  That  (he  probate  sale,  before  set  forth,  on  the  20th  Decem- 
Ocjober^  1830.   i)er,  1834,  and  all  the  proceedings  had  in  relation  to  it,  be 
avoided,  cancelled,  annulled  and  set  aside* 

There  «ras  a  plea  to  the  jurisdiction  of  the  District  Court 
as  to  these  matters,  which  was  sustained  by  the  judge,  and 
from  that  decision  this  appeal  has  been  taken.    We  do  not 
doubt  of  the  right  of  the  District  Court  to  examine  into 
matters  of  probate  jurisdiction,  when  they  are  brought  before 
it  collaterally,  and  vice  versa.    Nor  do  we  doubt  that  the 
Court  of  Probates  is  without  power  to  entertain  a  suit  in 
revendication. 
The  nnliity  of     But  we  do  not  deem  the  nullity  of  the  probate  sale  to  have 
^JJJ*J|J^"Jj  been  brought  before  the  District  Court  in  this  suit  collate- 
in  a  direct  ao-  rally ;  it  is  the  head  and  front  of  the  suit  itself;  and  the  court 
trietCoart  The  is  Called  upou  io  avoid,  caucel  and  annul  ihe  acts  of  the 
Se^  ^Pratite  Probate  Court,  which  is,  to  our  view,  a  direct  action  of 

Court  ii  held  to  nulUtV. 
be  ft  jQdnDciit 

which  proteeu     The  order  of  sale,  it  has  been  held,  is  a  judgment,  and 
S^i^^"^  *^  that  the  purchasers  under  it  are  protected.     IS  Louidana 

Jtipofto,  436. 

We  have  just  expressed  the  opinion  in  the  case  of  Broena- 
ham  et  al.  vs.  Turner,  jlhat  a  party  to  a  judgment  cannot 
question  it  collaterally.  See  the  authorities  there  cited.* 
Though  the  present  tutor  denies  any  knowledge  of  this  sale, 
we  perceive,  by  the  proceedings,  that  there  has  been  a  former 
tutor.  The  sale  may  have  been  made  by  an  executor  to 
pay  debts,  and  so  the  tutors  have  neither  been  cited,  nor  had 
any  knowledge.  For  these  reasons,  it  appears  to  us  the 
judge  of  the  District  Court  properly  sustained  this  exception, 
and  we  affirm  bis  judgment,  with  costs. 

*  The  jndcBMiit  is  the  cmc  of  Bromaham  ct  iL  et.  Toner,  hat  been  nupandcd,  cad  a 
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MARSHALL  VS.  F06LEMAN.  Ortftftcr,  1839. 


AmiL    VKOH   TBI    OOUftT    OF  TBI    SIXTH    JUDICIAL    DISTftlOT,    FOR  THB  Vt. 

PABIBB   OF  AV0TBLLI8,  TAB   JT7DOI   OF  THB  IBVBNTH  PEBSIDING. 

Where  a  part  of  the  calls  and  boundaries  expressed  in  a  deed  are  incon- 
lifteiit  with  the  stipulations  in  the  contract  of  iaie,  and  impossible  to  be 
eomplied  with,  they  will  be  disregarded. 

This  is  an  action  of  partiiion.  The  plaintiff  alleges  that 
John  and  Dennis  M'Daniel  and  M.  Fogleman  purchased 
from  the  United  States  a  small  tract  of  land  on  Bayou  Boeuf, 
eoDtaining  ninety^ix  acres,  entitled,  Lot  No.  2 ;  that,  by  a 
private  agreement  between  them,  D.  M^Daniel  was  to  pay 
for  forty  acres,  M.  Fogleman  for  thirty-six,  and  J.  M'Daniel 
ibr  twenty  acres  of  this  tract ;  that,  since  that  agreement,  he 
has  purchased  John  M^Daniei's  share  of  twenty  acres,  which 
the  defendant,  Fogleman,  refuses  to  set  off  to  him,  according 
to  their  contract,  but,  availing  himself  of  the  state  of  indivi- 
sion,  has  entered  the  back  lands,  disregarding  the  rights  of 
his  co-proprietors ;  that,  when  called  on  to  set  off  the  twenty 
acres  from  the  tract  of  ninety-six  acres  fronting  on  Bayou 
B(Euf,  he  consents  only  to  laying  off  ten  acres  of  the  front 
tract  and  ten  acres  from  the  back  concession  so  entered  by 
him.  He  prays  that  the  defendant  be  compelled  to  make 
an  equitable  partition,  and  that  the  twenty  acres  be  taken 
from  the  front  tract  of  ninety-six  acres,  &c. 

Fogleman  pleaded  a  general  denial,  and  denied  specially 
that  the  plaintiff  was  assignee  of  J.  M'Daniel.  He  averred 
that  the  plaintiff,  with  a  view  to  defraud  him,  induced  him 
to  execute  an  act  of  sale  the  22d  October,  1833,  transferring 
the  twenty  acres,  as  M^Daniel's  share,  to  him,  in  accordance 
with  an  agreement  between  the  M'Daniels  and  him,  (Fogle- 
man) left  with  the  Register  at  Opelousas,  dated  the  16th 
November,  1830,  by  which  this  respondent  considered  him- 
self bound  to  convey  this  quantity  to  M^Daniel ;  but  that  the 
plaintiff  has  practised  a  fraud  in  obtaining  said  act  of  22d 
October,  1833,  by  which  he  claims  another  twenty  acres,  &c. 
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WMTimsDiBT.  He  prays  that  said  act  be  annulled  as  fraudulent,  and  ibis 
Octo6er,  1839.  suit  dismissed. 
xABiHAu         He  further  avers,  he  never  received  any  consideration  for 

loeuoimr  **^^  ''^°^*  *"^  ^^^^  ^^^  ^"™  ^^  twenty-five  dollars  per  acre, 
mentioned  in  said  act  of  sale  as  the  price,  is  not  true,  and  in 
this  respect  it  is  simulated  and  fraudulent/ 

In  a  further  and  supplemental  answer,  he  avers,  that  he 
has  always  been  ready  to  set  off  and  convey  the  twenty 
acres  of  land,  as  specified  in  the  said  act  of  sale,  and  that, 
long  before  this  suit,  he  offered  to  deliver  the  land,  according 
to  the  deed  of  sale ;  which  was  surveyed  for  this  purpose, 
and  the  plat  and  certificate  of  survey  delivered  to  the  plain- 
tiff, who  i^s  been  in  undisturbed  possession  ever  since ; 
wherefore  he  prays  that  the  suit  be  dismissed. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  parish  surveyor's  plat  and  survey  showed  that  the 
defendant  offered  to  set  off  the  twenty  acres  at  the  lower  end 
of  the  tract  of  ninety-six  acres,  which,  although  it  originally 
belonged  to  the  M^Daniels  and  Fogleman  jointly,  had  been 
entered,  the  19th  May,  1831,  in  the  name  of  the  latter  alone ; 
and  in  the  rear  of  this  tract  be  had  also  entered  the  back 
concession,  containing  seventy-six  acres,  in  July,  1833.  To 
run  off  the  twenty  acres  fronting  on  Bayou  BcBuf,  as  the 
defendant  proposed,  would  have  taken  only  ten  acres  from 
the  front  tract  of  ninety-six  acres,  and  ten  acres  from  the 
the  rear,  or  swamp  tract  of  seventy-six  acres. 

The  act  of  sale  from  Fogleman  to  Marshall,  for  J.  M^Da- 
niel's  share,  dated  the  22d  October,  1838,  expressly  says, 
that  the  twenty  acres  thus  sold  is  to  be  taken  from  the  lower 
part  of  Fogleman's  land ;  ^*  to  take  such  front  on  Bayou 
Boeuf,  and  running  east  to  the  township  &ie,  to  make  twenty 
acres/*  "  being  the  same  entered  on  the  19th  May,  1831,  and 
a  part  of  lot  No.  2,  purchased  by  an  agreement  between 
D.  M'Daniel  and  Fogleman,  for  which  Marshall  pays  Fogle- 
man twienty-five  dollars  per  acre." 

The  memorandum  of  agreement  between  M'Daniel  and 
Fogleman,  in  November,  1830,  when  they  were  about  enter- 
ing the  lot  No.  2,  containing  ninety-six  acres,  was  offered  in 
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evideDce,  and  rejected  on  the  motion  of  the  defendant,  as  WunivDirr. 
not  making  proof  between  these  parties..  October,  isah. 

The  district  judge  gave  judgment,  ordering  the  twenty     mabbhail 
acres  to  be  set  off  as  the  defendant  offered,  fronting  on  Bayou  ^- 

Bceuf,  and    running  to  the  tatonship  Une.      The    plaintiff 
appealed. 

Ctuhnan,  for  the  plaintiff. 

let  This  is  essentially  an  action  of  partition,  and  the 
plaintiff  should  not  be  decreed  to  pay  the  whole  costs. 

2d.  The  judgment  of  the  court  a  qua  does  not  decree  the 
partition  in  conformity  to  the  con  tract' or  Agreement  of  the 
parties. 

Sd.  The  judgment  of  the  court  below  should  have  de- 
creed to  the  plaintiff  twenty  acres,  to  be  taken  out  of  the 
original  tract  of  ninety-six  acres,  held  between  the  co- 
proprietors,  in  conformity  to  an  agreement  between  them. 

4th.  This  agreement,  though  a  sous  seing  prh6  act,  is 
expressly  referred  to  in  the  public  or  notarial  act  executed 
by  the  parties  to  this  suit.  3  Louisiana  Reports,  427,  and 
ilbid,70. 

5th.  The  notarial  act  is  free  from  all  ambiguity,  and 
clearly  expresses  the  intentions  of  the  parties  to  the  same. 

Curryy  for  the  defendant. 

1.  The  record  shows,  in  the  act  of  sale  from  Fogleman  to 
Marshall,  dated  22d  October,  1833,  that  the  latter  sells  to 
the  former  **  twenty  acres  of  land  on  the  lower  part  of  his 
tract,  to  take  such  a  front  on  Bayou  Boeuf,  and  running  east 
to  the  township  line,  as  to  make  twenty  acres."  By  reference 
to  the  plat  and  judgment  of  the  district  court,  it  will  be 
seen,  that  the  plaintiff  has  had  his  twenty  acres  set  off  in 
this  manner.  It  fronts  on  the  Bayou  Bceuf,  and  runs  to  the 
townsUp  Une,  as  expressed  in  the  act  of  sale.  The  defendant 
has  always  been  ready  ^o  make  a  partition  in  this  manner, 
and  it  is  therefore  not  his  fault  that  the  plaintiff  did  not  get 

20  VOL.  XIV. 
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WbbtbbhDist.  his  land  set  off  to  him  without  suit;  the  defendant  should 
October,  1839.    jjq^  therefore,  be  mulct  in  costs. 
XAR8IIALI.         2.  The  judgment  of  the  District  Court  is  correct.    It  gives 
voGLBKAir       ^^  landy  as  expressed  in  the  act  of  sale  by  the  parties  them- 
selves, and  should  therefore  be  affirmed,  with  costs  iu  both 
courts. 

3.  The  plaintiff  relies  on  a  memorandum  of  agreement 
between  Fogleman  and  D.  M'Daniel,  at  the  Land  Office, 
dated  the  16th  November,  1830,  in  which  (hey  specify  the 
interest  and  number  of  acres  each  are  to  have  in  a  lot  of 
ninety-six  acres,  and  which  they  were  then  about  entering. 
This  memorandum  cannot  make  evidence  for  the  plaintiff. 
He  is  no  party  to  it,  and  it  is  not  proved  or  shown  to  be 
authentic.  It  was  objected  to  by  the  defendant's  counsel, 
and  excluded  by  the  court.  The  case  must  be  decided 
according  to  the  agreement  between  the  parties  to  this  suit, 
to  wit,  the  act  of  sale  of  the  22d  October,  1833.  It  ex- 
pressly declares  that  the  plaintiff  shall  take  such  front  on 
Bayou  Boeuf,  and  running  east  to  the  township  liney  to  make 
twenty  acres.  This  has  been  done,  and  was  T)ffered  to  be 
done  by  the  defendant  before  suit. 

Strawbridgef  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  twenty  acres  of  land,  being  part  of  a 
larger  tract  of  ninety-six  acres  situated  on  Bayou  Boeuf, 
together  with  the  back  concession,  which  he  alleges  the 
defendant  entered  after  having  sold  him  the  front. 

The  defendant,  after  an  answer  denying  his  right,  and  an 
amended  answer,  filed  a  second  amended  answer,  in  which 
he  admitted  the  plaintiff's  right,  and  agreed  to  a  partition 
according  to  their  written  agreement.  This  agreement  re- 
ferred to  a  private  act  filed  in  the  land  office,  a  copy  of 
which  was  produced  at  trial,  but  rejected  as  not  being 
evidence.  On  the  correctness  of  this  decision,  to  which  a 
bill  of  exceptions  was  taken,  we  do  not  decide,  as  we  come 
to  the  same  conclusions  as  though  it  had  been  admitted. 

The  defendant  was  owner  of  two  tracts — No.  2,  of  ninety- 
six  acres  lying  on  Bayou  Bceuf,  acquired  from  the  United 
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States  on  the  20tb  May,  1831,  and  No.  I,  lying  in  the  rear  WwrutDut. 
aod  between  No.  2  and  the  township  line,  which  we  under-    Q*^<*^>  ^^^' 
stand  to  be  the  back  concession  spoken  of,  acquired  from  the      xarsbau 
United  States  25th  July,  1833.  roe^Smr. 

The  act  of  sale  from  defendant  to  plaintiff  bears  date 
22d  October,  1833.  Prom  these  dates  it  is  clear  that  the 
defendant,  owning  both  front  and  rear  at  the  time  of  sale,  the 
plaintiff  had  no  right  to  the  back  concession,  unless  it  bad 
been  specially  conveyed  by  the  defendant. 

The  diflScuIty  is  to  ascertain  where  the  twenty  acres  are  to 
be  laid  off.  The  description  in  the  act  is  of  twenty  acres, 
"to  be  taken  from  the  lower  part  of  the  tract  on  Bayou  Bceuf 
running  east  to  the  totniship  Zme,  being  the  same  entered  on 
the  19lh  May,  1831,  and  a  part  of  lot  No.  2,  purchased  by 
an  agreement  between  M'Daniel  and  the  defendant." 

This  agreement  is  the  one,  a  copy  of  which  was  excluded     Where  apart 

1  1        r.1  I  •    f  f  •  •      1.  ,      of  the  eaUtand 

as  above  stated.     To  run  this  Ime  to  the  township  line,  the  boundaries  ei- 
survey  must  cross  the  rear  tract,  and  in  doing  this  the  land  are'inTOnsUtc^ 
would  not  be  taken  from  lot  No.  2,  purchased  in  May,  1831,  ^iih  the  jtipuia- 
but  must  cross  and  include  a  part  of  No.  1,  purchased  m  tract  of  sale,  and 
July,  1833.     To  decide  on  this  discrepancy,  the  only  further  TOmpiied^with, 
guide  left  us  is  a  plat  made  by  order  of  the  District  Court,  and  JJl^LIJ*!}  ^  ****" 
the  instructions  of  the  defendant's  attorney  given  to  the 
surveyor  appointed  by  the  court,  which  state  that  the  land 
sold  was  part  of  the  ninety-six  acres,  but  still  directs  it  to  be 
laid  off  running  to  the  township  line.     It  is  certain  the  land 
made  part  of  the  ninety-six  acre  tract.     To  lay  it  off  "run- 
niug  to  the  township  line,"  was  impossible,  as  this  tract  did 
not  reach  there.    We  therefore  think  the  decree  of  the  Dis- 
trict Court,  directing  the  twenty  acres  to  be  taken  from  the 
two  tracts,  was  erroneous. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be 
reversed,  and  that  the  plaintiff  recover  the  space  marked  on 
the  plat  by  the  red  letters  A,  B,  D,  E,  forming  part  of  No.  2, 
containing  ninety-six  acres,  entered  19th  May,  1831,  and 
that  the  defendant  pay  the  costs  of  both  courts. 
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W»maiDiflT. 

OMer^  1899.  RICHAEDSON  tS..   LEDBETTER. 
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APPIAL  raOM  THE  COVRT  07  PAOBATKS  VOK  THB  PAKI8B  OP  OAftROXX. 

No  appeal  Ilea  from  a  judgment  oyerruling  an  exception  to  the  jniiadietio& 

of  the  court. 

.  This  was  a  Buit  in  which  the  plaintiff  claimed  the  sum  of 
one  thousand  dollars  from  the  defendant,  as  administratrix  of 
her  deceased  husband^s  estate. 

The  defendant  excepted,  and  declined  the  jurisdiction  of 
the  Probate  Court,  because  there  was  no  executor,  adminis- 
trator or  curator  appointed  to  said  estate ;  and  that  she  was 
only  in  possession  and  administered  the  same  as  widow,  in 
community  and  tutrix  of  the  children  ;  that  it  was  sought  to 
render  her  personally  liable,  the  debt  being  against  her  in 
her  individual  capacity,  and  not  as  a  debt  of  the  succession  : 
she  therefore  declines  the  jurisdiction,  and  avers  that  the  caae 
belongs  to  another  tribunal,  to  wit,  the  District  Court,  and 
prays  that  the  suit  be  dismissed. 

'  There  was  judgment  overruling  this  exception ;  and  final 
judgment  on  the  merits  was  entered  up  against  the  defend- 
ant for  the  amount  of  the  plaintiff's  claim. 

The  defendant  appealed  from  the  judgment  overruling 
her  exception,  only. 

Dunlap  and  Copley,  for  plaintiff,  moved  to  dismiss  the 
appeal,  on  the  ground  that  the  judgment  appealed  from  is 
not  such  a  final  judgment  as  works  an  irreparable  injury, 
and  from  which  ^n  appeal  will  lie. 

Stacy,  contra;  admitted  no  appeal  would  lie  from  the 
interlocutory  judgment;  but  he  insisted  that  the  appeal 
embraced  the  final  judgment  as  well  as  the  other,  which 
should  be  reversed. 

Strawhridge,  Jl,  delivered  the  opinion  of  the  court. 

This  appeal  is  taken  from  a  judgment  of  the  Probate  Court 
of  the  parish  of  Carroll,  overruling  a  plea  to  its  jurisdiction. 
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It  has  been  settled  by  the  decisioDs  of  this  court,  that  an  WamarDiiT. 
appeal  from  such  a  judgment  is  not  admissible,  as  it  produces   Q****^*^*^' 
DO  such  injury  as  may  not  be  remedied  on  an  appeal  from 
the  final  judgment. 

The  best  service,  therefore,  we  can  render  the  defendant 
ia,  to  dismiss  the  present  appeal  in  time  to  permit  her  to 
appeal  from  the  final  judgment,  which  it  appears  by  the 
record  has  been  already  rendered,  which  is  accordingly 
ordered  at  her  cost. 


UTVITAK. 


ARMSTRONG  V8.   LEVY  ET  AL. 

APPEAL  FKOM  THE  COUET  OF  THE  NINTH  JUDICIAL  DZBTHICTf  rOft  THB 
PAKISH  OF  GOHCOKDIA,  JUDGE  COOLET,  THEN  OF  THE  FOUETB  JUDICIAL 
DI8TEIGT,   PEE8IDING. 

When  the  seal  of  the  court  is  not  affixed  to  the  record  of  a  judgment  ioit 
in  another  etatot  and  the  certificate  of  the  clerk  is  irregnlart  it  will  not 
iurniah  sufficient  authentic  eridence  to  authorize  the  executory  process 
to  iflue  on  it  in  this  state. 

In  this  case,  the  plaintiff  obtained  from  the  district  judge 
presiding  an  order  of  seizure  and  sale,  on  a  rebord  and  judg- 
ment in  favor  of  the  plaintiff  against  the  defendants  in  the 
9Uite  of  Mississippi,  for  the  sura  of  three  thousand  three  hun- 
dred and  ^wenty-eight  dollars  and  twenty  cents.  The 
record  is  made  out,  and  purports  to  be  certified  according  to 
the  act  of  Congress,  to  make  it  authentic  in  the  several 
stales  of  the  Union.  From  the  order  of  seizure  and  sale, 
granted  by  the  district  judge,  the  defendants  prayed  and 
were  allowed  an  appeal  direct  to  this  court 

Dunlap  and  Dunbar^  for  the  defendants  and  appellants, 
assigned  errors  apparent  on  the  face  of  the  record,  and  par- 
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WnmirDiBT.  ticularly  that  the  record    from  Mississippi  was  not  duly 
^^'^^**^»  **^'   attested  under  the  seal  of  the  court,  according  to  the  law  of 
AuitTKOTO     Congress,  no  seal  being  attached  thereto. 


UYT  XT  AL 


Selby^  for  the  appellee,  insisted  that  the  Mississippi  record 
was  duly  certified,  and  was  sufficiently  authentic  to  authorize 
the  issuing  of  the  executive  process. 

2.  The  clerk  certifies  thai  he  affixed  the  seal  of  court,  and 
it  must  be  presumed  that  it  was  done,  and  that  the  scroll 
affixed  to  the  signature  is  the  seal.  It  is  also  to  be  presumed 
that  the  court  in  Mississippi  rendered  judgment  on  proper 
and  sufficient  evidence ;  at  any  rate,  it  is  for  the  other  side 
to  show  the  contrary. 

Morphy^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  seeks  the  reversal  of  the  judgment  on  an 
assignment  of  error  apparent  on  the  face  of  the  record  ;  it 
is  sufficient  to  examine  one  of  them. 

The  judgment  is  one  obtained  at  chambers,  rendering  that 
of  a  court  of  an  adjacent  state  executory  in  this,  and  ordering 
a  writ  of  seizure  and  sale  therein.  The  error  assigned  is, 
that  the  record  of  the  court  of  the  sister  state  is  not  certified 
in  the  manner  prescribed  by  the  law  of  Congress,  and  re- 
quired by  the  Code  of  Practice,  the  clerk's  certificate  not 
being  authenticated  by  the  seal  of  the  court,  nor  showing 
that  the  court  has  not  a  seal ;  on  the  contrary,  slating 
that  the  seal  is  affixed,  which  negatives  the  idea  that  the 
court  is  without  a  seal.  The  certificate  being  thus  irregular, 
the  first  judge  erred  in  declaring  the  judgment  executory 
in  this  state,  and  ordering  the  writ  of  seizure  and  sale  to 
issue. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed, the  plaintiff  and  appellee  paying  costs  in  both  courts. 
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WUTEBH  Dm. 
HEWITT  VS.    SEATON   ET  AL.  October,  1839. 


4?rXAI.   FROM  THE   COURT   OF  THS   NINTH    JUDICIAL  DISTRICT,   FOR  THE 


HEWITT 

PARISH  OF  Madison,  the  judge  thereof  presiding.  bxaton  et  al. 


In  an  action  of  slander  of  title,  cluming  damages,  it  is  not  necessary  to 
allege  and  show  that  the  defendant  is  in  possession ;  and  his  exception, 
diedmiming  possession  and  title,  will  not  authorize  the  dismissal  of  the 
salt.  The  plaintiff  has  the  right  to  try  the  issue  of  slander  of  title,  and 
to  show  damages,  if  he  can. 

This  is  in  the  nature  of  an  action  of  slander  of  title,  in 
which  the  piainiifT  claims  to  be  the  owner  of  a  tract  of 
seventy-seven  acres  of  land,  but  the  title  to  which,  he  alleges, 
is  slandered  by  the  defendants,  who,  he  alleges,  claim  title 
thereto.  He  prays  that  they  be  cited  to  set  forth  their  tide, 
if  any  ihey  have,  and  that,  in  failing  to  do  so,  they  be  for- 
ever enjoined  from  setting  up  title  hereafter,  and  that  the 
possession  be  delivered  to  him  by  the  sheriff,  and  'he  be 
decreed  the  true  owner  thereof. 

The  defendants  filed  an  exception  to  the  maintenance  of 
this  action,  because  they  were  not  at  the  time,  nor  before  the 
institution  of  suit,  in  the  possession  of  the  land  claimed ;  nor 
do  they  set  up  any  title  thereto,  and  they  deny  that  the 
plaintiff  has  any.  They  pray  to  be  dismissed,  with  their 
costs. 

There  was  no  evidence  that  the  defendants  were  ever  in 
possession  of  the  land,  or  claimed  it. 

The  court  was  of  opinion  the  action  was  a  petitory  one, 
and  not  an  action  for  slander  of  title ;  that  the  evidence  sup- 
ported the  defendant's  exception.  The  suit  was  dismissed, 
and  the  plaintiff  appealed. 

CopUj/f  for  plaintiff. 

Stacj/y  contra. 

<^  Morphy^  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  sets  forth  that  he  is  the  true  and  lawful 
owner  of  a  certain  tract  of  land ;  that  the  defendants  set  up 
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WimmvDiiT.  title  to  the  said  land,  and  prevent  him  from  taking  quiet  and 

Oeuber^iKO.   peaceable  possession  of  the  premises,  by  reason  of  which  he 

■■win       has  suffered  damages  to  the  amount  of  ten  thousand  dollars : 

nmawtAu  ^^  P^Y^  ^^^^  ^^^^7  ^^Y  ^  ^'^^^  ^^  make  out  and  establish 
their  title  to  the  said  land,  if  any  they  have,  and  that,  should 
they  fail  to  show  a  good  and  valid  title,  they  may  be  decreed 
to  pay  him  said  damages ;  that  they  be  enjoined  from  slan- 
dering his  title,  or  setting  up  any  in  themselves,  and  that  the 
land  be  delivered  to  him  by  the  sheriff.  The  defendants 
except  to  plaintiff's  action,  on  the  ground  that  they  are  not 
in  possession  of  the  land  sued  for ;  they  disclaim  all  title  to 
the  same,  and  plead  a  general  denial  to  all  plaintiff's  allega- 
tions. The  judge  h  quoy  considering  this  action  as  a  petitory 
one,  sustained  the  exception  of  defendants,  and  dismissed 
the  petition.     The  plaintiff  appealed. 

It  appears  to  us  that  the  petition  was  improperly  dis- 
missed. The  disclaimer  of  defendants  put  an  end  to  the 
questipn  of  title,  but  left  to  be  tried  the  issue  joined  as  to  ihe 
damages  claimed  by  the  plaintiff  for  the  slander  of  his  title, 
and  his  having  been  prevented  by  defendants  from  taking 
peaceable  possession  of  his  property.  The  petition  does  not 
allege  that  defendants  are  in  possession,  which  averment  it 
would  have  been  incumbent  on  him  to  make  and  prove 
before  he  could  maintain  a  petitory  action ;  his  main  object 
seems  to  have  been  to  hold  defendants  to  the  proof  of  the 
^  title,  or  right,  which  they  had  publicly  set  up  to  his  land. 
Their  disclaimer  of  title  in  court  could  not  prevent  plaintiflf 
from  having  the  facts  alleged  by  him  investigated,  and  his 
damages  awarded  him,  if  he  is  entitled  to  any. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and.  this  case  remanded  for  further  proceedings, 
according  to  law,  and  that  defendants  pay  the  costs  of  this 
appeal. 
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WnTBBV  DllT. 

LATTIMORE  V8.   DAVIB.  October,  t%S9, 


BATIt. 


KATtlMOBB 
APPEAL  VAOM  THS   COURT  OT  THB>  NINTH  JUDICIAL  DISTRICT,   FOE  TBB  «». 

PAEISH  OV  CONCOEDIA,  TBS   JUDGE   THEKBOF  FRKBIDING. 

The  Mtite  below,  owes  a  servitude  to  that  above  it,  to  receive  the 
Witen  which  naturally  flow  from  the  upper  estate ;  and  the  proprietor 
below  is  not  at  liberty  to  raise  a  dam  or  make  any  work  to  prevent 
this  nmnini^  of  the  waters;  but  this  must  be  a  natural  servitude, 
not  created  by  the  industry  of  man. 

The  clearing  of  land,  and  fitting  it  for  agriculture,  by  cutting  ditches 
and  canals,  cannot  be  considered  as  making  this  servitude  more  onerous,    ^ 
if  it  pursues  the  natural  drains. 

Bat,  where  the  proprietor  of  the  upper  estate  cuts  ditches  and  makes 
drains  on  to  the  lower  one,  vnthout  following  the  natural  drains  and 
flow  of  the  waters,  he  will  be  liable  for  aU  damages  sustained  by  the 
overflow  of  the  waters. 

This  18  an  action  to  recover  damages  from  the  defendant 
for  injuries  done  to  the  plaintiff's  plantation  and  land,  by 
draining  his  own  land  on  to  that  of  the  latter. 

The  plaintiff  alleges  that  the  defendant  owns  a  plantation 
situated  above,  and  adjoining  to  his,  on  the  Mississippi  river, 
in  the  parish  of  Concordia ;  that  in  the  spring  of  the  year 
1833,  the  latter  cut  ditches,  and  drained  his  land  on  to  that 
of  petitioner,  without  following  the  natural  drains,  and  by 
means  of  said  ditches  conducted  nearly  all  the  water  off  his 
plantation  into  a  small  pond  lying  between,  and  by  that 
means  overflowed  his  plantation,  so  that  it  prevented  him 
from  making  any  cotton  crop  that  year,  to  his  great  damage, 
ten  thousand  dollars,  for  which  he  prays  judgment. 

The  defendant  pleaded  a  general  denial ;  and  claims  two 
thousand  dollars  in  reconvention  for  damages  occasioned  by 
the  illegal  conduct  of  the  plaintiff  in  excavating  and  cut- 
ting away  a  road  or  levee  he  made  on  his  own  land,  between 
him  and  the  plaintiff,  and  also  in  throwing  up  a  large  levee 
in  toid  road,  damming  up  the  water,  and  stopping  up  a  bayou 
or  natural  drain  which  runs  through  both  their  plantations, 

SI  VOL.  XIV. 
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ULTTIXOBX 


BATlt. 


.WirmvDisT.  and  hns  always  been  an  important  drain  to  their  plantations, 
October,  t%s9.    but  which  the  defendant  has  so  far  obstructed  as  to  cause  it 
to  flow  back  on  his  plantation  above,  &c.     He  prays  judg- 
ment for  his  damages  in  reconvention,  &c. 

The  surveyor  made  a  diagram,  representing  the  location 
and  situation  of  the  two  tracts  of  land,  which,  together  wilh 
the  evidence,  was  submitted  to  a  jury.  They  were  of  opinion 
the  defendant  was  in  fault,  and  that  his  draining  on  to  the 
plaintiff's  land  caused  the  loss  of  crops  and  other  damage  to 
him,  which  they  assessed  at  seven  thousand  dollars*  Two 
of  the  jurors  made  affidavit  that  their  verdict  was  intended 
to  include  loss  of  crops  for  the  year  1833,  and  up  to  the  time 
of  finding  their  verdict  in  December,  1837. 

A  new  trial  was  applied  for  and  granted. 
<  On  the  second  trial  a  mass  of  testimony  was  produced, 
relative  to  the  injuries  complained  of  between  the  parties. 
The  cause  was  again  submitted  to  a  jury,  who  returned  a 
verdict  for  the  plaintiff  in  the  sum  of  one  thousand  five  hun- 
dred dollars.  And  from  judgment  rendered  thereon,  the 
defendant  appealed. 

Stacy ^  for  the  plaintiff,  argued  to  show  that  the  defendant, 
by  his  own  acts,  had  cut  ditches  and  drains,  changing  the 
natural  servitude  ;  and  caused  the  water  to  flow  in  different 
channels  from  the  natural  one,  by  which  the  plaintiff's  plan- 
tation was  overflowed,  and  the  water  coming  down  from  the 
upper  one  became  stagnant  on  his,  and  destroyed  his  crops. 

DwUap  and  DunboTy  for  the  defendant,  contended  : 
1st.  The  relative  position  of  the  lands  of  plaintiff  and 
defendant,  shows  a  nalwral  servUude  in  favor  of  the  tract  of 
defendant. 

2d.  The  defendant  had  a  right  to  remove  any  obstruction 
to  the  exercise  of  his  servitude  erected  by  plaintifl^  and  to  go 
on  to  plaintiff's  land  for  the  purpose,  provided  it  was  done 
without  riot.  Louisiana  Codcy  768-770.  3  Blackstone^s 
CommerUarieSf  216.  1  Partidasy  442.  The  evidence  clearly 
shows,  either  that  plaintiff's  levee  obstructed  a  natural  drain, 
or  that  the  cutting  of  it  did  him  no  injury. 


SATIS. 
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3d.  Even  if  the  ditches  constructed  by  defendant  were  WuTSBvDxrr. 
shown  to  be  injurious  pr  burdensome  to  plaintiff,  still  if  it   Qaober^  issa. 
were  neeesiory  to  the  culture  of  defendant's  tract,  plaintiff    x^rrixou 
cannot  complain.    Articles  of  the  Code  656  and  663,  are 
not  to  be  construed  too  strictly  to  the  injury  of  the  interests 
of  agriculture.    Duranlon,  5th  volume^  page  160.     12  JLouui- 
ana  RepartSy  501. 

4tb.  But  it  is  shown  by  the  evidence,  conclusively,  not  only 
that  the  ditches  were  absolutely  necessary  to  the  culture  of 
defendant's  plantation,  but  also  that  they  were  not  injurious 
to  plaintiff,  but  beneficial  to  him.  It  is  shown,  also,  by  (he 
evidence,  that  the  inundation  of  1833  was  caused  by  the 
heavy  and  extraordinary  rains  of  that  year. 

JUarphyj  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  damages,  alleging  that  by 
defendant's  illegal  acts  and  omissions  he  has  brought  together 
and  concentrated  all  the  waters  of  his  plantation  in  a  cer- 
tain pool  or  pond,  not  a  common  drain,  lying  and  extending 
OQ  both  their  premises ;  that  afterwards  he  has,  by  cutting 
through  a  causeway  on  his  (plaintiff's)  plantation,  let  into 
his  field  of  cotton  such  a  body  of  water  as  has  overflowed  it, 
and  rendered  all  cultivation  impossible.  The  defendant 
denies  that  he  has  done  any  injury  to  plaintiff,  and  claims 
damages  in  reconvention,  averring  that  plaintiff  has  illegally 
erected  a  levee  or  embankment  on  his  land,  and  done  other 
acts,  vfheveby  the  natural  flow  of  his  waters  has  been 
obstructed,  and  his  (defendant's)  land  covered  with  water. 
This  case  has  been  before  two  juries  who  brought  in  verdicts 
for  the  plaintiff,  and  judgment  having  been  entered  upon  the 
last  verdict,  the  defendant  appealed. 

The  parties  are  owners  of  adjacent  tracts  of  land  fronting 
the  Mississippi,  and  extending  back  to  Lake  Concordia,  on 
which  they  also  have  a  front.  From  both  fronts  there  is  a 
slope  or  descent  towards  a  certain  l)ayou,  situated  some  way 
between,  but  nearer  the  lake.  It  is  admitted  that  plaintiff's 
tract  is  situated  below  that  of  defendant,  and  must  receive  . 
the  waters  which  naturally  flow  from  il ;  but  plaintiff  con-      ] 
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WntnaDiiT.  tends  that  the  natural  drain  of  both  plantations,  and  through 
Oco^t  oflg*   which  he  was  bound  to  receive  on  his  estate  defendant's 
jLATTOiomi     waters,  was  the  large  bayou  situate  in  the  rear  of  their  lands ; 
B^i*.        ^^^^  defendant  by  improperly  or  insufficiently  ditching  his 
plantation,  has  caused  the  waters  to  accumulate  in  a  pond 
between  the  bayou  and  the  front  of  their  plantations,  instead 
of  running  into  the  bayou,  which  is  lower  than  said  pood ; 
that  to  avoid  injury  and  loss  to  himself  from  this  accumula- 
tion of  water,  defendant  has  cut  through  a  causeway  or 
levee  that  had  been  on  his  land  for  years,  and  thus  let  in  a 
Thee^tebe-  larger  body  of  water  than  would  naturally  have  flowed  on 

low,  owes  a  wr-        o  i/  ^r 

Vimde  to  that  his  plantation.  Jhe  evidence  on  these  points,  as  well  as  on 
eeiTethe  waters  ^^^  defendant's  adverse  allegations,  is  voluminous  and  some- 
whieh  naturally  ^hat  contradictory.     The  law  of  the  case  presents'  no  diffi- 

flow  from  the  ap-  -^  ^ 

per  eMate  (  aod  culty.  The  nature  and  extent  of  the  servitude  due  by 
beiow^it^TOTat  plaintiff's  land,  are  clearly  defined  by  our  Code,  article  656. 
dMA^or'mile  ^®  '^^^^  ^^^  referred  to  the  case  of  Martin  w.  Jett,  \% 
anj  work  to  pre- Louisiana  Reports,  503.  It  determines,  very  correctly  we 
ofthewatorrba^  think,  that  the  clearing  of  land,  and  xhe  fitting  it  for  agricuU 
MtoraitnTitude  ^^^^^  purposes,  by  proper  ditches  and  canals,  cannot  be  con- 
not  created  by  sidcred  as  an  act  rendering  a  servitude  of  this  kind  more 
nan.  onerous,  and  that  a  different  interpretation  would  condemn 

of'unValDdlBt^  ^^  superior  estate  to  sterility,  and  be  contrary  to  the  interests 
XM  it  for  agri-  Qf  agriculture.  Here  the  facts  alleged  are  widely  different, 
ting  dit'ehea  and  and  would  tend,  in  our  opinion,  to  render  the  servitude  due 
eoi»idere!r^  as  hy  plaintiff  more  burdensome.  As  to  the  sufficiency  of  the 
making  this  ter-  evidence  on  these  facts,  and  the  extent  of  the  injury  com- 

vitade  more  on-  '  ^     ^         4 

crottt,  if  it  pur-  plained  of,  the  jury  were  the  legitimate  judges.  They 
drains.^  ^  ^     Were  acquainted  with  the  premises ;  nay,  the  evidence  shows 

^"'elorof  the  ^^^^  ^^^  ^^^  *  ^*^^  °^  ^'^^"^    ^^^^    ^^®   ^^^"f   COUrt-hoUSO 

upper ettateettts  where  they  sat  in  judgment  between  the  parties;  and  it 
makeVdrain^on  would  require  Strong  evidence  indeed,  to  induce  us,  without 
wilhout'foik!^-  *"y  knowledge  of  the  localities  but  what  the  record  furnishes, 
ing  the  natund  io  disreirard  the  finding  of  two  juries  of  the  immediate 

drains  tnd  flow  \ 

ofthewaten,he  neigh DOrbOOd. 
wil^be  liable  for 
all  damages  sus- 
tained by   the      It  ig,  therefore,  ordered,  adjudged  and  decreed,  that  the 

waters.  judgment  of  the  District  Court  be  affirmed,  with  costs. 
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WUTBBM  DifT. 

ALLEN  M.    PETROVXC   ET   AL.  Odober^  \t39. 

ALUtM 
ArriAL    rKOM    TBE    OOVBT    of  THS   sixth   judicial    OISTftlOT,    FOR  TBI  '  ^** 

PAEUB  OF  HATCBITOCBBf,  TBB  JUDGE  OF  TBI  DIIT&IOT  FRBUDIIIO. 

The  laretj,  to  entitia  himself  to  the  right  of  discussion,  mast  pursue  the 
formalities  pointed  out  in  article  9016  of  the  Louisiana  Code,  or  his 
plea  wUl  he  overruled. 

This  is  an  action  against  the  endortiers  and  surely  on  the 
the  following  note : 

''1950  68-100.  Natchitoches,  March  7th,  1837.  Twelve 
moiilbs  after  date  I  promise  to  pay  to  the  order  of  Messrs. 
Peirovic  &  Co.,  the  sum  of  nine  hundred  and  fifty  dollars 
and  sixty-eight  cents,  for  value  received,  payable  and  nego- 
tiable at  (he  branch  of  the  Exchange  and  Banking  Company 
of  New-Orleans,  at  Natchitoches. 

«  W.  B.  WEATHERBY." 

Endorsed  **  P.  Petrovic  Sl  Co." 

^  I  endorse  this  as  security  only ;  Wm.  Long  ;  security  for 
(he  final  payment  of  this  note,  provided  this  note  is  protested 
at  maturity.     Natchitoches,  December  15th,  1837." 

The  petition  alleges  that  Peter  Petrovic,  John  F.  Cortes, 
aod  John  Laplace,  were  co-partners  at  the  time  of  endorsing 
the  note,  trading  under  the  style  and  name  of  P.  Petrovic  & 
Co. 

The  notary's  certificate  showed  that  the  note  was  duly 
protested,  and  notice  of  protest  properly  served  on  all  the 
endorsers. 

There  was  judgment  against  the  surety  and  alt  the  en- 
dorsers tfi  sotidOf  from  which  Long,  the  surety,  appealed. 

WaUrSy  for  the  plaintijBTand  appellee,  prayed  for  the  affirm- 
ance of  the  judgment  with  ten  per  cent  damages,  for  a 
frivolous  appeal. 

Tuomeyy  for  the  appellant,  Long,  submitted  a  written  argu- 
ment^  insisting  on  the  right  of  discussion  on  behalf  of  Long ; 
that  he  was  bound  only  as  a  surety,  and  execution  should  be 
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WsmiH  Din.  stayed,  as  to  him,  until  the  property  of  the  principal  debtor 
0<Mcr,  \m.   was  first  seized  and  sold.    Lotdsiana  Code,  artiek  3020.    JRZ- 
BAuiwui      hiol  VS.  JaneSf  8  Martin^  636. 


tw. 


Mbrphy,  •/*.,  delivered  the  opinion  of  the  court. 

The  defendants  are  sued  as  endorsers  of  a  promissory  note, 

and  the  petition  contains  the  usual  averments  of  demand, 

The  rarely,  to  protest  and  notice.     The  first  endorsers,  Peirovic  &  Co., 

to  the  right  of  made  a  general  denial,   while   the  other,  William  Long, 

?JJ|5JJ|^^;"f"J|, averred,  that  he  endorsed  the  note  only  as  security,  and 

inaiities  pointed  pleaded  the  riffht  of  discussion.     Plaintiflf  obtained  a  judg- 

oat     in    article  '  ^  T.  i       i        «   i.      i  i»r-ii.         r  ^       o 

3016  of  the  Loai-,  men  t,  from  which  the  defendant,  William  Long,  prosecutes 
hiTpieawi^ii  he  ^^is  appeal.  The  surety  not  having  entitled  himself  to  the 
oTemUed.         benefit  of  discussion,  by  complying  with  the  formalities 

required  by  law,  his  plea  cannot  avail  him.  Louisiana  Code, 
ar(tck3016.  The  appellee  has  ^prayed  for  damages  in  this 
court,  on  the  ground  that  this  appeal  has  been  taken  only 
for  delay.    We  cannot  but  view  it  in  the  same  light. 

^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  and 
ten  per  cent,  damages. 


BALDWIN  V8.   CRI8WELL. 


APPBAIi  VBOM  THE   COURT  OF  PEOBATB8  FOE    TUB  FAEUH  OF  CATABOUI^. 

Where  property  ie  sold  at  prob&te  mle  for  leas  than  the  som  for  which 
it  if  mortgaged,  the  mortgaged  creditor  can  only  be  plaoed  on  the 
tableau  with  a  privilege  for  the  amount  of  the  sale,  and  for  the  balance 
f}£  his  claim  he  most  be  eet  down  as  an  ordinary  creditor. 

This  is  an  action  by  the  plaintiff,  Baldwin,  and  several 
other  creditors,  who  joined  their  claims  with  his,  against  the 
defendant,  as  administrator  of  one  P.  L.  Gwinn,  deceased, 
charging  him  with  neglect  of  duty  in  failing  to  collect  and 
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pay  over  the  moneys  of  the  succession.    They  pray  that  he  V9wnnv  Dht. 
be  ordered  to  account,  and  be  made  personally  liable  for  any    Octof>er,  1839. 
losses  the  estate  may  have  sustained  in  consequence  of  his      baldwix 
negligence;    that   certain  property  of  the  succession    yet      cwsii^lu 
nnsoldy  be  disposed  of,  and  that  they  have  their  claims 
allowed  and  paid. 

The  defendant  denied  that  he  was  guilty  of  any  neglect ; 
and  was  ready  to  account  for  all  the  funds  he  had  received', 
and  that  there  was  not  sufficient  funds  to  pay  the  privileged 
creditors.  He  expressed  his  readiness  to  dispose  of  the 
remaining  property  ;  and  also  filed  an  account,  or  provisional 
tableau. 

In  this  statement  he  placed  himself  on  the  tableau  as  a 
privileged  creditor  for  the  sum  of  four  thousand  four  hundred 
and  thirty-six  dollars,  being  for  notes  taken  up  and  paid  off 
by  him  as  security,  bearing  mortgage.  Among  them  were 
three  notes  given  by  Gwinn,  with  defendant  as  surety, 
amounting  to  three  thousand  six  hundred  dollars,  to  the 
estate  of  Elizabeth  Bowden,  deceased,  for  the  purchase  of 
slaves,  with  a  mortgage  thereon.  These  slaves  were  sold 
at  the  probate  sale  of  Gwinn's  estate  for  three  thousand  and 
twenty<.five  dollars  ;  but  the  defendant  set  down  all  his  debt 
as  a  privileged  one,  and  claimed  to  be  first  paid.  The  plain- 
tiff and  other  creditors  made  opposition. 

The  judge  of  probates  homologated  the  account,  and  gave 
judgment  allowing  the  defendant's  privileged  claims.  The 
plaintiffs  appealed. 

This  case  was  submitted  to  this  court  by  counsel,  without 
argument  or  written  points,  on  detached  documents  and 
original  papers,  under  an  agreement  of  the  parties. 

Marphy,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  )9tate  themselves  to  be  creditors  of  the  estate 
of  one  P.  L.  Gwinn,  and  call  upon  the  defendant  as  admin- 
istrator of  the  same,  to  file  a  true  statement  of  his  account, 
showing  the  amount  of  funds  collected  by  him  ;  and  that  he 
should  be  made  liable  for  all  losses  sustained  by  the  estate, 
through  his  neglect  to  collect  the  debts ;  and  finally,  that  all 
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WwmMM  ihrr/  property  yet  unsold  be  disposed  of  to  liquidate  the  debts  of 
October,  ig39.  ^j^^  cstalo.  The  defendant  admits  the  claims  of  the  plain- 
BAKDwnr  tiffs ;  denies  that  the  estate  has  suffered  any  loss  through  his 
cBinriu.  neglect ;  and  avers  that  the  mortgage  debts  of  the  estate 
being  paid,  there  remains  no  funds  to  be  distributed  among 
the  ordinary  creditors;  that  there  are  notes  amounting  to 
three  thousand  three  hundred  and  forty-one  dollars,  for  which 
he  is  not  accountable,  because  some  of  these  have  never 
come  to  his  hands,  and  the  amount  of  others,  subscribed  by 
himself,  is  due  to  him  as  a  mortgage  creditor.  To  this 
answer  is  annexed  a  statement  or  account,  if  it  can  be  so 
called,  from  which  it  is  difficult  to  collect  any  thing,  except 
that  the  defendant  has  set  himself  down  as  a  mortgage 
creditor  for  three  thousand  six  hundred  dollars  in  capital, 
and  one  hundred  and  seventy  dollars  for  interest  due  thereon. 
The  judgment  below  allowed  the  whole  of  defendant's  claim, 
and  the  plaintiffs  have  appealed. 

This  case  has  been  submitted  to  us  without  argument  or 
brief,  and  the  record,  by  agreement  of  counsel  below,  has 
been  made  to  consist  of  a  number  of  loose  documents,  on 
separate  sheets  of  paper,  numbered  and  marked  as  per  said 
agreement.  From  these  we  have  been  enabled  to  reach  the 
following  facts,  to  wit :  That  on  the  death  of  P.  L.  Gwinn 
his  estate  was  first  administered  upon  by  one  Thomas  Bryan, 
who  offered  for  sale  certain  slaves,  which  were  adjudicated 
to  defendant  for  the  sum  of  three  thousand  and  twenty-five 
dollars ;  that  these  slaves  had  been  purchased  by  Gwinn, 
from  the  estate  of  Mrs.  Elizabeth  Bowden,  for  three  thousand 
six  hundred  dollars,  for  which  he  had  given  his  notes,  signed 
by  defendant  as  his  security,  and  secured  by  a  mortgage  on 
the  slaves.  The  evidence  shows,  that  defendant  has  taken 
up  the  notes  subscribed  by  Gwinn,  and  has  thus  been  subro- 
gated to  the  vendor's  mortgage  on  the  slaves  adjudicated  to 
him,  as  above  stated,  for  three  thousand  and  twenty-five 
dollars.  Having  afterwards  been  appointed  administrator  of 
Gwinn's  estate,  he  had  certainly  a  right  to  place  himself  in 
his  account  as  a  mortgage  creditor  for  three  thousand  and 
twenty-five  dollars,  the  price  brought  by  the  slaves  mortgaged 
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to  him ;  for  the  surplus,  defendant  should  have  been  placed  'wwnnrDm, 
among  the  ordinary  creditors.    The  judge  below  has  entirely    October,  i839. 
overlooked  the  other  matters  submitted  to  him  ;  in  fact,  the        bqovk 
whole  proceedings  are  lame,  and  must  be  considered  ex  parte  '^' 

as  to  the  other  creditors.  The  property  of  the  estate  is  not 
yet  all  disposed  of,  nor  are  the  debts  collected.  The  account 
can  be  viewed  only  as  a  provisional  one ;  we  think,  however, 
that,  so  far  as  it  goes,  the  judgment  below  is  erroneous  in 
allowing  the  whole  of  defendant's  claim  as  a  mortgage  debt. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed.  And  it  is  further  ordered,  adjudged  and  decreed, 
that  the  account  presented  by  defendant  be  so  amended  as 
to  reduce  his  mortgage  claim  to  three  thousand  and  twenty- 
five  dollars,  leaving  the  other  matters,  presented  by  the 
pleadings,  to  be  hereafter  settled,  contradictorily  with  all  the 
creditors,  in  the  rendition  of  a  final  account,  and  defendant 
pay  costs  in  both  courts. 


BOONE   V$.    SAVAGE. 

APPEAL  VKOM  THB   COXTKT  OV  THE   NINTH   JUDICIAL   DUTEICT,  FOE  THE 
PAEISH   OV   CAEEOLL,  THE  JVOOB   THBBBOV  PRB01DINO. 

Where  the  plaintiff  in   attachment,  sets  forth  in  his  affidavit  that  the 
.  nun  chiimed  in  the  petition  ^ujuttly  due  him^  and  the  petition  states 

that  ^the  defendant  is  indebted  to  him^  in  this  sum,  the  affidavit  is 

sufficient. 
The  articles  42  and  43  of  the  Louisiana  Code,  only  provide  for  a  change  of 

domicU,  by  persons  already  residents  of  the  state,  and  not  those  coming 

from  another  state. 

It  requires  a  residence  of  one  year  in  this  state,  by  persons  coming  from 

another  state,  to  acquire  a  domicil.     Until  then  they  are  liable  to  be 
sued  by  attachment,  as  non-retidentt, 

22  VOL.  XIV. 
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WMTBtta  Dm.      This  is  an  attachmeni  suit  against  (lie  defendant,  as  maker 

Q^***^»  **^'   of  a  promissory  note,  in  the  parish  of  Carroll,  for  one  thousand 

BOOMS        one  hundred  and  sixty^five  dollars  and  twenty-four  cents, 

•AYJAK.       Payable  to  the  plaintiff  the  Ist  January,  1836;   and  also 

as  ihe  drawer  of  a  bill  of  exchange,  payable  to  the  order  of 

plaintiff,  dated  at  Rodney,  Mississippi,  January  28,  1836,  for 

one  thousand  nine  hundred  and  eighty-seven  dollars  and 

sixty  cents,  drawn  on  and  accepted  by  Bogart  &  Hoops, 

of  Port  Gibson,  payable  the   10th  February,  1837.     The 

plaintifT  claims  interest  at  (he  rate  of  eight  per  cent,  per 

annum,  (the  rate  allowed  by  law  in  Mississippi,)  together 

with  damages  and  costs  of  protest.     He  further  states,  that 

the  defendant  resides  permanently  out  of  the  state,  but  has 

property  within  it,  which  he  prays  may  be  attached,  &c. 

The  plaintiff  made  affidavit  'Uhat  the  sum  of  three 
thousand  one  hundred  and  fifty-two  dollars  and  eighty-four 
cents,  and  the  interest  as  set  forth  in  the  foregoing  petition,  is 
justly  due  him ;  and  that  the  defendant,  John  H.  Savage, 
resides  permanently  out  of  the  state,  &c." 

The  attorney  appointed  to  represent  the  absent  defendant, 
moved  to  dissolve  the  attachment  on  the  following  grounds : 

1.  Because  the  affidavit  on  which  it  issued  is  not  made 
according  to  law,  as  it  does  not  allege  that  any  sum  or  sums 
of  money  are  due  by  defendant  to  plaintiff. 

2.  The  attachment  was  sued  out,  when,  in  tact,  the  defend- 
ant is  a  citizen  of  the  parish  of  Carroll,  where  suit  is  brought. 

The  suit  was  instituted  the  4th  April,  1838.  A  declara- 
tion of  the  defendant  before  the  parish  judge  of  Carroll,  tvras 
/produced,  dated  the  4th  December,  1837,  in  which  he  elects 
and  declares  his  domicil,  for  the  future,  (o  be  in  that  parish, 
having  lately  resided  in  Mississippi. 

The  evidence  showed  that  the  defendant  is  the  owner  of 
a  plantation  in  the  parish  of  Carroll,  and  that  he  is  frequently 
there  ;  that  he  claims  to  reside  there,  having  had  his  family 
with  him  on  his  plantation. 

The  judge  presiding  was  of  opinion  the  affidavit  was 
insufficient.  It  was  not  specific  in  stating  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  set  forth,  which  was 
required. 
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On  Che  Meond  head,  the  judge  deemed  the  atlAchment  WwmnrDnr. 
ineafficient  •*  AUhougb»"  says  he,  "  the  property  of  the  Qc<aftgr,  isag. 
debtor  may  be  attached  in  his  possession,  as  appears  to  be 
the  case  herej^  yet  it  is  the  evident  design  of  the  attachment 
law  that  this  process  should  run  against  the  debtor's  property 
in  the  hands  of  third  persons.  Code  ofPractieef  139  ami  243; 
and  the  legislature  probably  did  not  intend  that  ii  should  go 
against  property  in  the  debtor's  possession,  except  where  be 
16  upon  the  eve  of  leaving  the  state  forever ;  or  when  he 
conceals  himself  to  avoid  being  cited.    Code  ofPracticej  243*" 

Judgment  was  rendered  dissolving  the  attachment,  and 
the  plaintiff  appealed. 

&tty  for  the  plaintiff. 

Copleif  and  Dunlapy  contra. 

Strawbridge,  /.,  delivered  the  opinion  of  the  court. 

This  sui  t  commenced  by  attachment.  A  motion  was  made 
to  dismiss  the  attachment;  1st,  on  the  ground  that  the 
affidavit  was  insufficient ;  and  2d,  that  he  was  a  resident  of 
the  parish.  The  affidavit  is  in  the  following  words:  *^C» 
Boone,  the  foregoing  petitioner,  sworn,  says,  that  the  sum 
of  three  thousand  one  hundred  and  fifty-two  dollars  and 
eighty-four  cents,  and  the  interest,  as  set  forth  in  the  fore- 
going petition,  is  justly  due  him,  and  that  the  said  J.  H. 
Savage  resides  out  of  this  state,"  &c. 

I.  The  petition  sets  forth,  ^  that  John  H.  Savage,  residiiig 
in  Jeflfersoo  county,  state  of  Mississippi,  is  indebted  to  pe- 
titioner in  the  sum  of  three  thousand  one  hundred  and  fifty- 
two  dollars  and  eighty-four  cents,"  &c.  The  affidavit  is 
written  at  the  foot  of  the  petition.  We  think  it  is  sufficiently 
certain. 

II.  On  the  score  of  residence,  it  is  shown  that  the  defend- 
ant is  a  practising  physician  in  Rodney,  Mississippi;  that 
his  family  resides  in  Rodney,  where  he  is  usually  to  be  found ; 
that  he  is  a  house-keeper  there,  and  his  family  is  now  there. 

He  has  a  plantation  and  slaves  in  the  parish  of  Carroll, 
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WnriRHDrflT.  whicfa  he  has  often  visited  for  some  years  past,  spending 

October,  1939.   several  days  at  a  time,  and  that  once  his  wife  spent  a  week 

Boovs        on  this  plantation.     It  is  further  shown,  that  in  Decembert 

K4TAei.       1837,  the  defendant  went  before  the  parish  judge  of  Carroll, 

and  declared  that  he  elected  that  parish  as  his  domicil  and 

future  residence. 

The  aitieiei      The  articles  42  and  43  of  the  Louisiana  Code,  referred  to, 

LooTsuuift  ^Gode  ^^^7  provide  for  cases  of  a  change  of  domicil  by  persons  al- 

r'SLJKT^of  dS^  ^^^^y  residents  of  the  state.     The  present  case  is  that  of  a 

mieii  by  penons  person  resident  in  another  state,  attempting  to  acquire  a 

ofThe^atate,  and  residence  here.     Oh  this  subject  a  law  was  passed  in  1816: 

from  ^'"il^hCT  ®®®  ^  Mareau's  Digest,  verba  '' Renience,''  308.      It  declares 

Miue.  that  a  ^^  residence  within  the  state  shall  not  be  considered  as 

acquired  untU  the  individual  coming  into  the  state  shall  have 

remained  within  the  same  for  twelve  months  following  the 

It  requires  a  date  of  his  notice  to  the  judge,"  &c.     Aud  a  second  act 

mrinthUstete  passcd  in  1818,  (2  Moreau's  IHgesty  309,)  alters,  in  some 

il  ^l^another  ^^^P^^^^j  ^^^  previous  requisites,  but  still  requires  a  residence 

•tate,  to  aoquire  of  OUe  year. 

then   they  are      It  is  already  seen  that  the  defendant's  declaration  was 
byatSihmeiirM  ™*^®  '"  December,  1837,  and  this  suit  was  instituted  in 

n»threddenf.\    April  following. 

If  we  take  the  law  of  1818  as  our  guide,  still  the  residence 
of  one  year  is  not  shown. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  dissolving  the  attachment, 
and  dismissing  the  petition,  be  annulled,  avoided  and  re- 
versed ;  that  the  cause  be  remanded,  with  order  to  reinstate 
the  petitidn  and  attachment,  and  to  proceed  therein  accord- 
ing to  law ;  the  appellee  paying  the  costs  of  the  appeal. 
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WnrnorlhsT. 

GROSSMAN   ET  AL.   VS.   VIGNAUD   ET  AL.  October,  1 839, 

CROMXASETAt. 

AfPKAL    FROM    THB    COURT    OF    THE   SIXTH    JUDICIAL  DISTRICT,  FOR  THR  ''^' 

TIOHAUV  n  A&. 
TAIUH  OF   NATCHITOCHES,  THS   JUDGE  OF  THB  SEVENTH  PRESIDING. 


An  open  space  had  been  used  as  an  alley,  or  public  street,  in  the  town  of 
Natchitoches,  for  upwards  of  thirty  years,  but  was  not  shown  to  have 
been  designated  as  such  on  the  plan  of  the  town,  or  by  any  destination 
to  pablic  use :  Held^  that  it  remained  private  property,  and,  as  such,  was 
held  by  the  defendant's  title. 

The  right  of  passage,  and  to  use  an  open  space  in  a  town  as  a  public  alley 

or  fltreet,  is  not  acquired  by  prescription.  It  is  an  interrupted  servitude, 
which  requires  the  act  of  man  to  be  exercised,  and  can  be  established 
ODly  by  a  title. 

This  case  commenced  by  injunction.  The  plaintiffs  allege 
that  the  defendants  were  preparing  and  about  to  stop  up  a 
pablic  alley  or  small  street  in  the  town  of  Natchitoches, 
situated  between  their  property  and  a>.piece  of  ground  in  the 
possession  of  the  Branch  Bank  of  the  City  Bank  of  New- 
Orleans  ;  that  said  alley  has  been  an  open  and  public  high- 
way for  thirty  years,  and  that  the  corporation  of  Natchi- 
toches, by  its  legal  and  authorized  agents  and  officers,  has 
been  accustomed,  for  more  than  thirty  years,  to  keep  this 
street  in  repair,  &c.  They  allege  that,  by  shutting  up  said 
alley,  their  property  will  be  injured  to  the  amount  of  two 
thousand  dollars  ;  and  therefore  pray  for  an  injunction,  pro- 
hibiting the  defendants  from  proceeding  to  close  up  said 
street  or  alley,  and  for  judgment,  with  damages. 

The  defendants  pleaded  a  general  denial ;  and  the  defend- 
ant, Yignaud,  avers  that  there  is  no  public  alley  or  street,  as 
claimed  by  the  plaintiff,  but  that  the  City  Bank,  of  which  he 
is  cashier,  owns  the  lot  and  ground  claimed  as  public,  which 
they  purchased  at  public  sale,  of  the  property  of  Charles 
Pavie,  bounded  below  by  the  plaintiff's  store,  and  above  by 
another  lot  of  the  said  Pavie ;  that  he  employed  his  co- 
defendant  to  fence  in  the  whole  boundary  of  said  space  of 
ground  for  the  Bank,  until  he  was  stopped  by  the  injunction. 
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Wmnui  0iflr.  He  avers  that  there  is  no  public  street  between  the  Bank 

Q^^^**^*  ^^^'  and  the  plaintiffs,  as  is  alleged  ;  and  that  the  corporation  of 

OMMXASBTAL.  Natchitocbes   disclaims   any  right   whatever   to  a  public 

nasAvvnAft.  P^^^^g^  Of  Street  there,  &c.      Upon  these  pleadings  and 

issues  the  cause  was  tried  before  the  court  and  a  jury. 

The  evidence,  consisting  mainly  of  the  testimony  of  wit- 
nesses, old  inhabitants  of  the  tpwn,  showed  that  an  alley  or 
passage  had  existed  in  the  vacant  space  in  dispute  for  more 
than  thirty  years ;  in  fact,  the  defendants  admitted  it  had 
been  open  and  used  as  such  in  passing  for  forty  years.  One 
witness  deposed  that  houses  had  been  built  fronting  on  this 
open  space.  The  whole  space  measures  nineteen  feet ;  but 
the  plaintiffs?  lot  and  defendants'  (or  bank  lot)  adjoin,  and 
are  situated  alongside  of  each  other,  the  bank  having  four- 
teen feet  of  this  space  and  the  plaintiffs'  five  feet,  according 
to  their  measured  boundaries. 

It  was  shown  that  the  corporate  authorities  of  the  town  of 
Natchitoches  disclaimed  any  right  to  a  public  alley  or  street 
in  the  vacant  space  in  contest  between  the  parties.  There 
was  no  plan  or  designation  of  this  space,  as  a  public  alley  or 
street,  produced  in  evidence. 

The  jury  returned  a  verdict  for  the  plaintiffs,  prohibiting 
the  defendants  from  closing  up  the  alley  in  controversy,  and 
ordering  it  to  be  kept  open  as  a  public  alley  of  the  town. 
From  judgment  confirming  this  verdict,  the  defendants 
appealed. 

JBreni  and  Marse^  for  the  plaintiffs. 

1.  The  legal  question  to  be  decided  in  this  case  is,  was 
the  land  in  dispute  a  highway,  or  street,  in  the  eye  of  the 
law  1  The  evidence  shows  that  it  has  been  used  as  a  public 
highway  for  thirty-three  years  or  more. 

2.  We  hope  to  sustain  this  injunction  hy  the  weight  of 
Jddge  Martin's  dissenting  opinion  in  5  Lamsiana  ReparU^ 
145,  sustained  and  approved  by  the  Supreme  Court  of  the 
United  States,  in  the  case  **  City  of  Cincinnati  v$.  White's 
Lessee,"  6  PekrSf  433,  and  in  the  case  ^  New-Orleans  vs. 
United  States,"  10  Ibid,  712. 
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S.  The  defendants  show  title  for  the  land,  but  we  contend,  WimsirDiav. 
in  obedience  to  the  principles  laid  down  by  the  authorities,    (ktober,\sa9» 
that  we  have  shown  enough  to  entitle  us  to  recover.    We  cbomxavxta£. 
have  shown  that  this  has  been  a  public  alley  or  passway  for  y,^,|^J5J„j^ 
thirty  odd  years;    that  the  owner,  residing  in  the  parish 
daring  all  that  time,  never  objected,  or  dissented  from  the 
urn  made  of  it ;  that  houses  have  been  built  along  it,  and 
with  reference  to  it ;  that  vested  rights  have  been  thereby 
acquired ;  and,  in  fine,  that  there  has  been  such  an  implied 
dedication  of  it  to  public  purposes,  that  it  can  no  longer  be 
the  subject  of  private  ownership. 

Campbell  and  DwrJfar^  for  defendants. 

Strawbridgei  J.,  delivered  the  opinion  of  the  court. 

The  Branch  of  the  City  Bank-  of  New-Orleans  and  the 
piaiiiiifls  are  owners  of  two  contiguous  lots  in  a  square  of 
the  town  of  Natchitoches.  On  the  dividing  line  is  an  open 
space,  or  alley,  of  nineteen  feet  in  width,  five  feet  of  which 
covers  part  of  the  plaintifTs  lot  and  fourteen  that  of  defend- 
ants. For  thirty  or  forty  years  this  has  been  open  and  used 
by  the  public  as  a  passage.  On  one  corner  is  the  hanking 
hoose,  and  on  the  opposite  the  store  of  the  plainti&,  in  the 
rear  of  which  they  have  built  a  warehouse  fronting  on  the 
alley.  In  1836,  the  bank  directed  the  defendant,  Vignaud^ 
who  is  their  cashier,  to  inclose  that  part  of  the  alley  lying 
OQ  their  ground,  to  prevent  which  the  plaintiffs  obtained  an 
injunction,  on  the  allegation  that  it  was  a  public  passage 
the  stopping  of  which  would  prejudice  the  public  rights,  and 
deteriorate  their  property.  The  cause  was  tried  by  a  jury^ 
who  rendered  a  verdict  for  the  plaintiff.  A  new  trial  was 
granted,  and  a  second  verdict  rendered  for  the  plaintifl^  and 
judgment  given  thereon,  from  which  this  appeal  is  taken. 

The  plaintiffs  contend  for  the  affirmance  of  this  judgment, 
on  two  grounds:  first,  that  the  alley,  being  left  open  to 
public  use,  is,  by  its  destination,  public;  second,  that  the 
defendants,  having  acquiesced  in  the  passage  by  the  public, 
and  suffered  the  plaintiffs  to  build  thereon  without  setting  op 


17«  CASES  IN  THE  SUPREME  COURT 

WnrxnvDira.  their  title,  have  lost  their  right,  if  any  they  ever  had.     We 

Odtber,  1839.   think  neither  of  these  positions  tenahle. 

GMMiMAHXTAb      '"  support  of  the  first,  they  have  referred  us  to  the  cases 

w.  of  the  City  of  Cincinnati  vs.  White's  JLiessee,  6  Petersy  435 ; 

Mayor,  &c.,  of  New-Orleans  vs.  the  United  States,  10  /6ta, 

712,  and  the  opinion    of  Judge  Martin,  in  the   case  of 

De  Armas  vs,  the  City  of  New-Orleans,  5  Louisiana  ReportSy 

132. 

AnopentpMe      Had  the  plan  of  the  town  of  Natchitoches  (a  portion  of 

M^iJ^o?^"  which  is  in  evidence)  exhibited  this  space  as  an  open  lane, 

''«  ^^J^  ^^^  or  had  the  primordial  titles  so  treated  it,  these  cases  would 

toebet,  for  up-  have  applied ;  but  it  is  admitted  that  the  defendants  have 

ySrtI  *but**lJlt  sliown  a  good  title  to  fourteen  feet.     The  town  surveyor 

not    thown   to  deposes  that  no  such  space  has  been  marked  on  the  plan ; 

nated  m  sueh  on  that,  ihough  all  the  Other  streets  have  been  named,  this  has 

townf  or  by  any  ^^^  nameless;  and  it  is  shown  by  the  act,  or  deed,  under 

^biieue^ife^  ^^^^^  ^^^  plaintiff  holds,  that  the  boundary  given  is  the 

thit  it  remaioed  defendant's  line,  thus  including  the  remaining  five  feet  of 

ty^ttid, Mwdiii  ^®  &Uey  in  his  lot.    These  circumstances,  so  far  from  show- 

ddfenduit'kti^  ing  any  destination  to  public  use,  leave  on  our  minds  the 

conviction  that  the  property  was  private,  and  that  this  case 
does  not  fall  within  the  rule  invoked. 

It  remains  to  be  seen  whether  the  plaintiffs  or  the  public 
have  acquired,  or  the  defendants  and  those  under  whom  they 
claim  hove  lost  any  rights  to  the  property ;  and  here,  be  it 
remarked,  that  the  house  or  houses  fronting  on  the  alley  do 
not  touch  the  common  line :  they  front  on  the  line  of  the 
alley,  and  are  consequently  five  feet  within  plaintiff's  limits. 
-  What  power  the  defendant  has  to  prevent  the  plaintiff  from 
building  within  his  own  limits,  or  what  obligation  he  could 
be  under  to  inform  him  of  their  reciprocal  rights  when  the 
title  of  the  latter  called  for  his  line,  and  of  course  told  him 
the  ground  on  the  other  side  of  that  line  belonged  to  the 
defendant,  we  cannot  perceive.  If  he,  or  if  the  public  could 
acquire  a  right  of  passage  thereon,  it  must  be  by  some  grant 
of  the  defendant;  some  forced  expropriation  made  under 
legal  formalities,  and  for  a  compensation  fixed  and  paid,  or 
by  prescription.     Neither  of  the  first  are  pretended,  and  we 
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Ibink,  with  the  defendant's  counsel,  the  question  is,  have  WnrrsRxDirr. 
the  plaintiffs  (i.  c.  the  public)  made  out  a  right  of  passage   Q*^^^^  *^^^* 
by  prescription?    The  Louisiana  Code,  article  723,  declares,         kmmm 
'interrupted  services  are  such  as  need  the  act  of  man  to  be     kubxtax, 
exercised  ;  such  are  the  rights  of  passage,  of  drawing  water.     The  right  of 
pasture  and  the  like.**    Article  762  provides,  that  «  conti-  ^^^^^  *»  "« 
Duous  non-apparent  servitudes  and  interrupted  servitudes,  atown.asapob- 
whether  apparent  or  not,  can  be  established  only  by  a  title."  ilTnoracqaired 
"  Immemorial  possession  itself  is  not  sufficient  to  acquire  jf  fl^l^f^^ 

them."  rapted  Benritiide 

We  pass  over  that  part  of  the  case  which  presents  an  the  aet  o?nuui 
attempt  to  make  out  a  title  by  resolutions  of  the  trustees  of  ind^can  fc«  eSi 
the  town,  passed  since  the  institution  of  the  suit,  declaring  biished  ooiy  hj 
that  this  and  other  spaces  shall  be  and  remain  public; 
directing  the  surveyor  to  make  out  a  new  plan,  and  to  mark 
them  thereon,  as  destined  to  public  use ;  giving  a  name  to 
it,  as  had  been  done  to  other  streets,  &c.,  with  the  remark, 
that  if  the  suit  was  not  well  founded  in  its  origin,  such 
measures  cannot  mend  it.    They  are  not  known  to  our  laws, 
as  modes  of  divesting  private  rights.      If  (he  property  in 
question  be  necessary  to  the  public  service,  a  course  of  pro- 
ceeding is  provided  by  which  it  can  be  obtained,  and  none 
other  will  avail. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled; 
and  that  the  injunction  be  dissolved  and  the  defendants 
quieted  in  their  possession ;  and  that  the  plaintiffs  pay  costs 
of  both  courts.  ^ 


KERR  V8.   KERR  ET  AL. 
AFPSAL    nOM  THE  COURT   OF  PEOBATBB  Fdft  THE  TAEISH  OF  CARROLL. 

Where  the  widow  sues  to  recover  certain  property  ander  her  marriage 
contract,  which  she  aUeges  was  given  to  her  hy  her  husband,  but  is 
withheld  and  sold  by  the  administrator  and  heirs :  Held,  that  it  is  an 

23  VOL.  XIV. 
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WsvrsBH  DisT.      action  to  recover  property  vnder  a  iitle^  and  not  a  partition,  and  the 
October^  1 8.19.        Probate  Court  is  without  jurisdiction. 

j^~|  Where  the  court  is  without  jurisdiction  ratione  maUria^  no  consent  can 

y^  give  It,  and  the  court  is  bound  to  notice  it  ex  official  even  when  no  plea 

to  the  jurisdiction  is  filed. 

The  plaintidy  who  is  the  surviving  widow  of  Greneral 
Joseph  Kerr,  deceased,  alleges  that,  by  a  marriage  contract 
between  them,  she  is  entitled  to  certain  property  remaining 
in  the  succession  as  her  own  separate  property,  but  that  the 
defendant,  James  D.  Kerr,  adnainistrator  and  son  of  the 
deceased,  advertised  all  the  property  (including  that  claimed 
by  petitioner)  for  sale.  Bhe  alleges,  that  all  these  proceed- 
ings are  illegal,  and  prays  that  the  administrator  and  heirs 
of  General  Kerr  be  cited,  and  that  she  have  her  property 
partitioned  and  set  off  contradictorily  with  them.  She 
annexes  the  marriage  contract,  which  designates  the  pro- 
perty she  claims. 

The  defendants  averred  that  the  property  had  been  sold 
and  passed  into  the  hands  of  a  third  possq^or ;  and  that  she 
could  not  recover  on  the  marriage  contract,  for  sundry 
reasons  which  are  stated. 

The  inventory  of  the  estate  of  Joseph  Kerr,  deceased, 
showed  that  it  consisted  of  land  valued  at  ten  hundred  and 
forty  dollars,  and  the  balance  in  stock,  farming  utensils,  &c. 

On  the  trial,  the  probate  judge  was  of  opinion  that  the 
suit  involved  title  to  real  property,  which  he  was  without 
jurisdiction  to  try,  and  dismissed  the  suit.  The  plaiotiff 
appealed. 

Stlby^  for  the  plaintiff,  insisted  that  this  was  a  suit  for  a 
partition,  by  the  widow  against  the  administrator  and  heirs 
of  Kerr,  deceased,  to  have  her  own  separate  property  set  off 
to  her,  and  is  properly  brought  in  the  Probate  Court  It  is 
emphatically  an  action  for  the  partition  of  a  Succession,  still 
in  a  process  of  administration,  and  contradictorily  with  the 
heirs.     Code  of  Practice,  924,  JVb.  14—1021. 

S.  This  suit  i^  to  annul  the  proceedings  in  the  Probate 
Court,  as  irregular  and  illegal,  and  is  properly  brought  in 
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that  court.    The  Probate  Coart  has  authority  to  anuul  a  WnTsmvOirr. 
decree  which    it    has  rendered.      8  Martin^  JV.  S.p  618.    Od^^fisa^ 
I  Lauiriana  ReparU^  18. 

S.  The  administrator  has  not  yet  rendered  any  account, 
and  all  the  property  of  the  succession  is  still  in  the  Probate 
Court,  and  subject  to  its  action  on  all  claims  against  the 
succession.   Code  of  Practice^  996.  10  Louisiana  Reporti^  4i5. 

CapUjit  for  the  defendants. 

Jtiarphy^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  that  she  is  the  widow  of  Joseph  Kerr; 
that,  by  her  marriage  contract,  her  said  husband  settled  on 
and  donated  to  her  certain  immoveable  properly  therein 
described;  that  the  defendant,  having  been  appointed  ad- 
mioistrator  to  her  said  husband's  estate,  has  advertised  for 
sale  the  property  thus  belonging  to  her,  together  with  the 
other  property  of  the  deceased;  that  no  inventory  has  been 
made ;  that  all  the  proceedings  are  irregular  and  void,  and 
that  the  defendant  has  no  right  to  sell  her  said  property. 
She  concludes  with  a  prayer  that  the  aforesaid  properly  be 
not  sold,  but  be  partitioned  and  assigned  to  her  as  her  own, 
by  the  decree  of  the  court.  The  defendant,  and  the  other 
heirs  at  law  of  the  deceased,  aver  that  the  property  claimed 
has  been  sold,  and  has  passed  into  the  hands  of  third  per- 
sons; and  they  set  up  divers  other  matters  of  defence,  all 
tending  to  deny  her  title  to  the  property. 

Under  these  pleadings,  the  judge  a  quo  refused  to  pass  on 
the  merits  of  the  issue  placed  before  him,  and,  from  this 
refusal,  the  plaintiff  appeals. 

It  is  evident  that  the  plaintifTs  object  is  to  recover  certain 
property,  and  not  to  obtain  a  partition,  as  contended  for.     It      Where    tlie 
is  also  clear  that  the  Court  of  Probates  cannot   inquire  ^^^^r  "ontain 
directly  into  the  title  to  real  estate,  though  there  are  cases  in  property  under 

^  '  o  liQP      marriage 

which  it  may  be  done  incidentally  for  certain  purposes.  No  eontraot,  whieh 
plea  to  the  jurisdiction  was  made  by  the  defendants,  but  the  li^en  t^e^ 
want  of  jurisdiction  in  this  case  being  ratione  maierice,  no  jg^'jJhhJw'iSd 
consent  could  give  it,  and  ihe  judge  was  bound  to  notice  it  mM  bj  the  ad- 
ex  officio.  Code  of  Practice^  925.    3  Louisiana  Reports^  514.      S^in:  JGfeu;that 
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WBfTBBvDirr.      An  attempt  has  been  made  to  show  that  this  is,  in  fact,  an 

Oct9ber,  i»39.    action  to  annul  all  the  proceedings  that  had  taken  place. 

lOBT        We  find  in  the  petition  an  allegation  to  that  effect,  but  there 

oovrn  AHB    '®  ^^  corresponding  prayer  for  the  nullity  of  the  proceedings, 

liAnACB.      except  as  relates  to  the  sale  of  the  property  claimed.    We 

it  it  in  action  to  jnfer  from  the  whole  tenor  of  the  petition,  taken  together, 

recover  property  •  o  * 

umieraiUie^Kad  that  the  allegation  of  the  nullity  of  all  the  proceedings  was 
and  UieProiMte  merely  incidental  to  the  principal  demand,  to  wit,  the  re- 
P^JJ.JJT'^'*®"*  covery  of  the  property.    We  are  of  opinion,  that  the  court 
wiiere    the  below  did  not  err  in  declining  jurisdiction. 

•ourt  is  vithont 
joriidietion  rth^ 

M^eontent^om      ^'  ^^  therefore,  ordered,  adjudged  and  decreed,  that  the 
fife  it,  and  tiie  judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 

court  is  bound  to 
notiee  iterc^ 
eU^  even  wnen 
no  plea  to  tlie 
jariadiction  is 
filed.  ==s5s 


FORT  VS.    CORTES  AND  LAPLACE. 

ArriAL    VKOM   TBI    COUKT    OF  TBI    SIXTH   JUDICIAL   DISTftlCT,    FOB,  THS 
PAEI8H  OF  NAT0HITOCHX8,  THS  JUDOB  OF  THS  DISTRICT  PSBSIBIIia. 

Where  a  note  is  macfe  .payable  at  a  particular  place,  payment  must  be 
demanded  ihere^  before  a  recovery  can  be  had  against  the  euretiee  in  the 
note. 

It  is  not  soffici^t  to  show  that  the  sureties  hAd  no  funds  in  the  place  of 
payment  to  meet  the  note  at  maturity,  in  order  to  charge  them ;  for  it 
was  incumbent  on  the  maker  of  the  note,  noi  on  /Aan,  to  proyide  funds 
at  its  maturity. 

The  sureties  in  a  note  may  oppose  to  the  action  all  the  exceptions  allowed 
to  the  maker,  and  which  are  inherent  to  the  debt. 

This  is  an  action  against  the  defendant8,»who  signed  a 
promissory  note  with  one  William  Harkins  as  his  sureties, 
payable  **  at  the  counting-house  of  Messrs.  Robbins  &  Painter, 
of  New-York."  The  defendants  pleaded  a  general  denial, 
only  admitting  their  signatures  as  security  for  Harkins. 
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There  was  no  proof  of  a  demand  of  payment  at  the  place  WsmourDisT. 
designated  in  the  note,  although  it  was  alleged  in  a  supple-    Qet^ber^  I839. 
mental  petition.     A  bill  of  exceptions  was  taken  to  the  deci-         ^n 
sioo  of  the  court,  allowing  proof  of  demand  made  on  the    ^^^^  j^„ 
defendants.  lafijici. 

The  following  interrogatory  was  propounded  to  the  de- 
fendants, which  was  ordered  to  be  answered  in  open  court, 
but  was  not : 

**  Had  you  any  funds,  at  the  maturity  of  the  note  sued  on. 
In  this  case,  in  the  house  of  Robbins  &  Painter,  of  New* 
York ;  and  if  you  had,  were  there  funds  of  yours  sufficient  to 
meet  said  note  V* 

This  interrogatory  not  being  answered,  the  plaintiff  prayed 
to  have  it  taken  for  confessed.  Parole  evidence  was  offered 
of  demand  made  on  the  defendants,  to  which  demand  they 
made  no  objections. 

There  was  judgment  against  the  defendants,  and  they  ap- 
pealed, after  an  unsuccessful  attempt  to  obtain  a  new  trial. 

Brent  and  Wimny  for  the  plaintiff. 

1.  It  was  admitted  in  argument  that  the  defendants  were 
securities  of  Harkins,  but  this  was  only  to  repel  the  idea 
which  seemed  to  be  entertained  that  they  were  endorsers  on 
the  note  sued  on.  They  were  securities  of  Harkins,  but  this 
securityship  was  a  contract  only  between  themselves.  As 
regards  the  plaintiff  in  this  case,  they  were  all  principal 
obligors,  and  as  such  bound  equally  to  him,  and  in  solido. 
The  note  is  worded,  *^  I  promise  to  pay,"  and  signed  by  Har- 
kins, Cortes  and  Laplace.  It  is  therefore  a  note  in  soUdoy 
and  all  who  have  signed  are  drawers  and  principal  obligors, 
and  bound  in  soUdo.     2  Lomsiana  Reports^  62. 

2.  The  principle  established,  is,  that  in  obligations  m 
wolido  all  the  debtors  are  principal  obligors  as  regards  the 
creditor  (m-o-w  du  criancier)^  no  matter  what  private  rela- 
tions may  exist  between  the  debtors  as  among  themselves. 
It  would  certainly  be  a  new  principle  to  impose  different 
obligations  on  co-obligors  bound  in  solidoy  and  by  the  same 
contract.     1  Pothier  on  ObligcUioiiSf  JVo.  264. 
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WBcriBvDivr.  S.  This,  then,  wad  a  note  m  soUdo^  and  the  parties  do  not 
Ocuber^  issfl,  gtand  in  the  light  of  securities,  so  far  as  the  creditor  is  con- 
cerned. Like  all  other  obligors  m  solido,  they  are  principal 
obligors,  (m-o-m  du  cr6a$icier^)  and  were  each  singly  and  col- 
lectively bound  to  do  every  thing  stipulated  in  the  obligation. 
One  was  no  more  bound  than  the  other,  being  all  principal 
obligors;  and  it  is  at  the  option  of  plaintiff  to  proceed  against 
any  particular  one,  and  let  the  others  alone. 

.  CampbtUy  Caarr  and  PurBon^  for  the  defendants,  insisted 
that  there  was  no  demand  of  payment  made  at  the  place 
where  the  note  was  made  payable,  and  the  want  of  it  is 
fatal  to  a  recovery  against  the  defendants.' 

2.  Demand  of  payment  at  the  place  designated  in  the 
note,  must  be  shown,  and  cannot  be  dispensed  with  ;  it  is  a 
pre-requisite  to  a  recovery.  3  Mariia^  Jf,  S.,  423.  2  Louu- 
iana  Reports,  318.     10  Ibid.,  552.    Bailey  on  BUk,  129. 

Morphy,  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  sued  as  security  of  William  Haikins, 

the  drawer  of  a  promissory  note  in  the  words  and  figures 

following,  to  wit : 

"Natchitoches,  April  15lh,  1836. 

*^  On  the  first  of  October  next,  I  promise  to  pay  to  the 
order  of  Mr.  William  Fort,  four  thousand  eight  hundred  and 
sixty-two  dollars,  for  value  received,  payable  at  the  counting 
bouse  of  Messrs.  Robbins  &  Painter,  of  New-Tork. 
(Signed)  "William  Harkins. 

(Signed)  "  Cortes  &  Laplace, 

«  Security." 

The  judgment  below  was  in  favor  of  the  plaintiff,  and  the 
defendants,  Cortes  &  Laplace,  after  an  unsuccessful  attempt 
to  obtain  a  new  trial,  have  taken  this  appeal. 

It  is  admitted  that  no  demand  has  been  made  at  the  place 
appointed  for  payment  in  the  body  of  the  obligation.  The 
plaintiff,  to  supply  the  want  of  such  demand,  has  endeavored 
to  prove  that  the  maker,  Harkins,  had  provided  no  funds  at 
that  place,  by  putting  interrogatories  to  the  defendants.  They 
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have  been  asked  whether,  at  the  maturity  of  the  note  sued  Wxvmir  Diit. 
on,  they  had  sufficient  funds  hi  the  house  of  Robbins  &    Q"^**^*^*^* 
Painter,  of  New-York,  to  pay  the  note.    They  made  no        nnr 
answer ;  and,  allowing  the  plaintiff  the  full  benefit  of  the    g^,^*  ^„ 
presumed  confession  that  defendants  had  no  funds  to  meet      lavi^ci. 
the  payment  in  New-York,  it  will  in  no  way  help  him,  for  it  ciCTt^*to**SSir 
was  incumbent  on  the  drawer  of  the  note,  not  on  them,  to  that  theiaretiet 
provide  the  necessary  funds;    and   nothing  in  the  record  the piaee of  mt- 
establishes  any  failure  or  neglect  of  the  drawer  so  to  do,    A  ^^  «finJ!t«riu 
witness  was  also  produced  to  establish  that  payment  was  |n     order    to 
often  demanded  of  the  defendants,  and  that  they  never  ItroiDottmbefit 
objected  to  the  demand  being  made  here.    The  same  remark  S*e^?*»?»ii 
applies  to  this  testimony :  if  a  demand  made  here,  without  J^^  to  prfiride 
objection,  could  produce  any  waiver  of  the  maker's  rights,  it  turitj. 
must  be  a  demand  on  him,  not  one  made  on  the  defendants.  a^tTw^oD!! 
Throughout  these  proceedings,  the  latter  appear  to  have  vp^  to  the  ae- 
been  considered  as  principal  obligors,  while  they  are  only  the  eeptiomaiiowed 
sureties  of  Harkins ;  and,  as  such,  they  can  oppose  to  the  ^^lidi^^iniie- 
plaintiff  all  the  exceptions  belonging  to  the  principal  debtor,  rent  to  the  dehu 
and  which  are  inherent  to  the  debt.     Loviriarui  Code^  ariiek 
3029.     If  the  plaintiff  is  without  right  of  recovery  against 
Harkins,  for  want  of  a  demand  at  the  place  appointed  for 
payment,  of  which  we  entertain  no  doubt,  he  can  have  none 
against  the  defendants.      MelUm  vs.  Croghan.     3  Jlfortm, 
JV.  &,  423. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  there  be  judgment  against  plaintiff  as  in  case  of  non- 
suit, the  plaintiff  and  appellee  paying  costs  in  both  courts. 
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Witms  Din. 
Oct^er  1839  CECILE,   F.M.C.,  V^    ST.  DENIS,  F.W.C. 


GKIKB,  F.X.C.,     AFPEAL    PKOM  THB    POVET    OF  THE    IIXTH    JUDICIAL    DISTRICT,    FOA  THB 

I"*-  FAAMH   OF   NATCHITOCHES,  THE   JUDGE    OF  THE   SEVENTH    FEBIDINO. 

ST.  DENIS,  F.W.C. 

Where  fraad  is  charged,  direct  and  positive  evidence  is  seldom  to  be 
obtained.  Circumstantial  evidence  is  commonly  all  that  can  be  had ; 
and  eveiy  circumstance  becomes  material  to  fenit  out  the  fraud. 

So,  where  interrogatories  are  propounded,  which  may  appear  immaterial, 
yet  when  fraud  is  alleged,  the  court  is  not  authorixed  to,  dispense  with 
having  them  answered,  when  they  are  not  clearly  improper. 

This  is  an  aclioo  to  annul  an  act  of  sale,  from  plaintiflTlo 
defendant,  of  two  negroes.  The  former  alleges,  he  was 
induced,  on  the  4tb  of  April,  1838,  to  execute  an  act  of  sale 
of  two  slaves,  Henry  and  Mary,  to  the  defendant,  while  in  a 
state  of  intoxication,  for  the  nominal  sum  of  eleven  hundred 
dollars,  when  they  were  worth  two  thousand  dollars,  and  that 
said  sale  was  fraudulently  obtained  from  him  by  the  defend- 
ant and  her  husband  (a  stcAu  liber) ;  that,  at  the  time,  she 
executed  and  delivered  to  him  an  instrument  purporting  (o 
be  her  will,  signed  by  her  and  two  witnesses  (Italians),  in 
which  she  bequeathed  or  left  the  two  slaves  to  him  at  her 
death,  and  at  the  same  time  took  a  lease  from  him,  by  which 
he  was  to  pay  her  ten  and  twelve  dollars  per  month  each  for 
hire.  He  prays  that  the  said  act  be  declared  null  and  void, 
and  that  he  be  decreed  to  be  the  true  owner,  and  quieted  in 
his  possession  of  the  same.  He  then,  propounds  sundry 
interrogatories  to  the  defendant,  concerning  the  payment  of 
the  price,  which  she  answers,  and  declares  she  did  pay  the 
price  stipulated,  and  negatives  all  fraud  and  collusion  ;  and 
specially  denies  that  the  plaintijBf  was  intoxicated  when  he 
executed  the  act  of  sale  in  question. 

The  defendant  pleaded  a  general  denial,  and  averred  she 
purchased  said  slaves  fairly,  and  that  she  is  the  true  and 
bona  Jide  owner  of  them,  and  prays  to  be  quieted  in  her  pos- 
session. 

On  the  trial,  the  plaintiff  offered  his  own  affidavit,  to  show 
that  a  counter-letter  had  been  executed  by  the  defendant,  in 
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the  presence  of  two  Italian  witnesses,  who  signed;  that,  WmnxDm. 
some  time  thereafter,  one  Jose  del  Hoslfe,  who  wrote  it,    October,  i839, 
called  on  plaintiff  to  let  him  look  at  it  for  a  short  time,  pro-  cxcils,  f.x.c., 
mising  to  return  it  in  an  hour  ;  that  he  gave  it  to  del  Host6,  „„,™',.^.c 
who  never  returned  it,  but  pretended  he  had  mislaid  it ;  that 
del  Hostg  has  since  absconded,  and  that  he  has  been  unable 
to  procure  said  letter,  but  swears  that  it  was  obtained  from 
his  possession  by  fraud,  and  that  it  has  either  been  destroyed 
or  returned  to  the  defendant. 

This  a£Sdavit  was  offered  to  prove  the  existence  and  loss 
of  the  counter  letter,  to  the  introduction  of  which  the  defend- 
ant's  counsel  objected,  but  it  was  received  by  the  court,  and 
a  bill  of  exception  taken. 

The  cause  was  finally  submitted  to  the  court  on  the  evi- 
dence adduced,  and  there  was  judgment  for  the  defendant, 
quieting  her  in  her  title  to  the  slaves;  from  which  judg- 
ment, after  an  unsuccessful  attempt  to  obtain  a  new  trial, 
the  plaintiff  appealed. 

The  cause  was  submitted  to  this  court  on  written  argu- 
ments, by  Mr.  Taylor,  for  the  plaintiff,  and  by  Mr.  Campbell 
and  Mr.  Carr,  for  the  defendant. 

Strawbridge^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  complains  that  the  defendant,  by  various 
pretexts,  fraudulently  obtained  from  him  a  conveyance  of 
two  slayes,  of  the  value  of  two  thousand  dollars,  he  being 
intoxicated  at  the  time ;  that  the  defendant  executed  a  will, 
bequeathing  said  slaves  to  him,  and  also  a  lease,  which  were 
written  by  one  Jose  del  Hoste,  and  signed  by  two  witnesses; 
that,  becoming  sensible  of  his  folly  the  following  day,  he 
called  on  the  defendant,  and  desired  the  act  might  be 
annulled ;  that  she  promised  to  do  this  in  a  few  days,  and 
that  be  gave  back  the  will  and  lease,  the  existence  of  which 
she  now  denies. 

The  answer  of  defendant  denies  these  facts. 

A  supplemental  petition  was  filed,  in  which  the  plaintiff 
required  the  defendant  to  answer  certain   interrogatories. 
24  VOL.  XIV. 


186  CASES  IN  THE  SUPREME  COURT 

Wtamiir  Dmt.  The  defendant  moved  the  court  to  strike  out  the  ,eighth  ani 

October,  1839.   ^inth  of  these  interrogatories,  on  the  ground  that  there  wm 

CECILS,  P.X.C.,  no  allegation  in  the  petition  of  the  existence  of  a  counter 

sT.Dum^r.w.c.  ^^^^^ »  ^^^  ^^is  ^he  court  ordered.    There  was  judgment  fer 

the  defendant,  and  the  plaintiff  appealed.* 

Though  not  clearly  expressed,  we  understand  the  petition 
to  state,  in  substance,  that  the  will  and  lease  were  given  by 
way  of  counter  letter ;  and  that  the  interrogatories  were 
improperly  stricken  out. 

As  by  an  answer  to  a  preceding  interrogatory,  the  defend- 
ant bad  denied  the  execution  of  the  will  and  lease,  it  might 
appear  useless  to  require  an  answer  to  the  two  interrogatories 
in  question ;  it  is  therefore  proper  to  state  the  reasons  which 
prevent  us  from  coming  to  the  conclusion  that  they  were 
immaterial. 

The  fourth  interrogatory  is  in  these  words :  <^  Were  or 
were  there  not  two  acts  in  Cecile's  favor,  executed  by  you, 
and  were  they  not  drawn  by  Del  Hosti,  and  witnessed  by 
two  Italians  V 

To  this  the  defendant  answers  **  No:**  that  she  borrowed 
from  del  Host6  one  hundred  dollars ;  that  when  he  was 
about  starting  for  New-Orleans,  he  asked  her  for  the  hun- 
dred dollars,  and  ^  she  told  him  she  had  not  the  money,  and 
gave  him  a  note  for  it.  Del  Host6  told  her  be  would  make 
her  an  obligation  for  it,  which  she  signed.  Del  Ho6t6  then 
told  her  it  was  an  obligation  for  the  hundred  dollars. 

The  eighth  interrogatory  is  in  these  words:  ** Since  Cecils 
Where  fhmd  passed  the  act  to  you  for  the  sale  of  his  slaves,  have  you 

iieTtn^itiile  ^®"  ^^^  counter  letter  you  gave  Cecile  T 
evidence  is  lei-     Ninth :  "  Do  vou  know  where  they  are  P* 

dom  to  be  ob- 

uined.  Ciream-  Where  fraud  is  the  charge,  it  is  rarely  to  be  made  out  by 
it  TOmmonW*!Si  ^'''ect  and  positive  testimony ;  it  being  a  principal  object  to 
that  can  be  had ;  those  who  concocted  it  to  avoid  proof.     CircumstaoUal  evi- 

and    cverj   eir-  . 

eamatance  be-  dence  is  commouly  all  that  can  be  obtained,  and  every 
to  ftnTit'ouruTe  circumstance  becomes  material  to  ferrit  it  ouL  The  very 
fraud.  fQ(.t  of  ^  disinclination  to  answer  any  interrogatory  is  suspi- 

cious, for  if  the  transaction  be  fair,  there  is  nothing  to  conceal. 
True,  the  party  has  the  right  to  object  to  improper  questions, 
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and  we  cannot  deprive  him  of  it,  but  they  should  be  deariy  WnrmUnr. 

8BCh«  October^  1899. 

Thai  the  paper  she  admits  she  did  sign  may,  in  her  mind,       M<oir»B 
have  some  connection  with  the  matter  in  dispute,  is  evident;        J^^ 
or  why,  after  denying  that  she  made  a  will  and  lease,       ^    ^^^^ 
qualify  that  denial  by  the  history  of  a  paper  "  which  Del  inteiTog«tori« 
Ho8t6  told  her  was  an  obligation  for  money  due  to  him  f '      vhkhimaj  ap- 

And  why  object  to  answer  whether  she  had  seen  the  5^^™  fi^Sd 
ooooter  letter  since  the  sale,  or  whether  she  knew  where  it  »  alleged,  the 

A  •«    ■  .      .      \.        i     .  •         «*''rt  18  not  au- 

was  1  if  the  answers  to  the  fourth  mlerrogatory  were  abso-  thorized  to  die- 
lutely  true,  viz.,  that  «be  had  executed  po  such  paper ;  for,  CTgthemansvei^ 
if  80,  it  would  have  been  impossible  that  she  should  have  ed^hentheyfcre 

'  ,  '  not  elearlT  im- 

seen  that  which  never  existed,  or  know  where  it  was.     We  propw. 
ihkik  the  justice  of  the  case  requires  it  to  be  remanded 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  avoided,  and 
the  case  remanded  for  a  new  trial ;  that  the  defendant  be 
requiied  to  answer  the  interrogatories;  and  that  the  appellee 
pay  the  costs  of  the  appeal. 


M^GUIRE  t;^.   PECK. 

APPBAI.  ML6M  YHB  COVILT  OP  THC  SBTBNTH  JUDICIAL  DfgTRXCT,  VOR  TBI 
PAES8B  OF  OUACHITA,  THB  JUDGB  THERBOF  PXB8IDINO. 

A  dflatoiy  ezceptioiif  taken  in  iimine  lilit^  may  be  pleaded  in  the  beginning 

of  the  answer  to  the  merits. 

This  is  an  action  on  a  promissory  note,  against  the  maker 
thereof. 

The  defendant  pleaded  the  want  of  an  amicable  demand, 
and  averred  that  the  suit  was  oppressive  and  illegal,  as  the 
plaintiff  agreed  not  to  sue,  in  consideration  of  the  defendant 
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WnmuDitf.  having  put  inlo  his  hands  certain  promissory  notes  ^mounl- 

tkfier,  1139.    ing  (o  more  than  the  demand  sued  on,  ivhich  he  promised  to 

x'siTiii       ^"^^  '"  psyment,  and  collect  and  pay  over  the  surplus.    He 

*«'  further  aveTs,  that  the  plainliff  is  not  the  legal  owner  of  the 

note  sued  on,  and  is  not  in  any  manner  authorized  to  receive 

payment ;  that  he  baa  a  valid  defence  against  the  original 

payee  thereof,  for  payments  made,  &c.  *  . 

Id  an  aroeoded  answer,  he  propounded  sundty  inlerroga- 
loriee  to  the  plainti^  (o  answer  under  oath  iu  open  court, 
which  were  answered  promptly  and  categorically. 

At  the  second  term  of  the  court,  the  plaintiff's  couoeel 
moved  to  strike  out  the  exceptions  contained  in  the  defend- 
ant's answer,  ae  coming  too  late,  after  issue  joined ;  to  wit, 
the  want  of  amicable  demand,  and  the  prematurity  of  the 
suit ;  which  motion  was  sustained  by  the  court,  on  the 
ground  that,  being  a'  dilatory  exception,  it  could  not  be 
pleaded  in  an  answer  to  the  merits,  or  after  a  judgment  by 
default.     The  defendant  took  his  bill  of  exceptions. 

There  wasjudgment  for  the  plaiutiff,  and  the  defendant 
appealed. 

M'Oaire,  m  propriS  personii. 

Cofieg,  contra. 

Martxn,  /,  delivered  the  opinion  of  the  court. 
The  defendant  and  appellant  has  placed  his  esse  before 
us,  on  a  bill  of  exceptions  to  the  opinion  of  the  court,  in 
ordering  the  part  of  his  answer  which  relates  to  the  amica- 
ble demand  and  the  pre>maturi(y  of  the  suit  to  be  stricken 
out,  on  the  ground  that  the  exception  was  a  dilatory  one, 
and  could  not  be  pleaded  iu  an  answer  to  the  merits,  or  afier 
by  default. 

■d  does  not  show  that  any  judgment  by  default 
Een,  and  it  appears  that  the  exception  was  taken 
,  being  placed  in  the  beginning  of  his  answer. 
t,  iu  our  opinion,  erred  in  ordering  this  part  of 
0  be  stricken  oui. 
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It  19,  iherefbre,  ordered,  adjudged  and  decreed,  that  the  Wsstxbs  Dm. 
judgment  of  ihe  District  Court  be  annulled,  avoided  and    Qaoier,  1839. 
reversed  ;  and  ihat  the  parts  of  the  answer  stricken  out  be       burlaitd 
reinstated,  and  the  case  remanded  for  further  proceedings,     g^m^tTOu 
according  to  law;  the  plaintiff  and  appellee  paying  the  costs        bahk. 
of  the  appeal. 


BURLAND  V8.    CARROLLTON  BANK. 


APPEAL   FEOM   TBS    COURT   OP   THE   NINTH   JUDICIAL   DIBTftlOT,  FOft  THX 

■ 

PARISH   OP   CARROLL,  THR   JUDGE  THBRROP  PRESIDING. 

Where  the  allegations  in  the  petition  are  vague  and  insufficient,  they  may 
be  rendered  certain  by  the  averments  in  the  answer,  and  evidence 
admitted  under  them,  in  aid  of  the  plaintiff's  case,  which  would  have 
been  excluded  for  want  of  proper  allegations. 

A  sale,  having  all  the  forms  of  a  legal  sale  by  authentic  act,  cannot  be 
treated  as  a  nullity,  even  if  fraud  is  alleged. 

This  suit  commenced  by  injunction.  The  plaintiff  claims 
to  be  the  owner  of  a  tract  of  land  in  the  parish  of  Carroll, 
with  the  improvements  thereon,  which  he  purchased  from 
one  James  B.  Rusk,  in  1837,  and  that  he  has  been  ever 
since  in  possession  and  paid  the  taxes  thereon.  He  further 
shows,  that  the  sheriff  of  Carroll  has  levied  an  execution  on 
said  land,  in  virtue  of  a  judgment  of  the  Carrollton  Bank 
against  said  Rusk,  and  is  about  to  sell  the  same.  He  prays 
that  the  Carrollton  Bank  and  the  sheriff  be  enjoined  from 
proceeding  any  further  against  said  land,  and  that  the 
injunction  be  made  perpetual.  The  counsel  for  the  bank 
pleaded  a  general  denial,  and  prayed  that  the  injunction  be 
dissolved,  with  damages  and  costs. 

The  evidence  showed  that,  on  the  2d  December,  1887, 
James  B.  Rusk  sold  and  conveyed,  by  notarial  act,  the  land 
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1VisTim»Din.  and  improvements  under  seizure  to  the  plaintiff,  for  twenty- 
Q'=*'^>  ^^^'   four  thousand  five  hundred  dollars,  payable  in  four  instaU 
BUKLAicD      ments. 

The  Carrollton  Bank  obtained  judgment  against  Rusk 
for  eleven  hundred  dollars^  and  execution  issued  the  2Sd 
November,  18S8,  and  was  levied  on  the  premises  in  ques- 
tion. This  seizure  was  nearly  twelve  months  after  the  sale 
and  transfer  of  the  property  by  Rusk  to  the  plaintiffs  in 
injunction. 

The  district  judge  rendered  judgment  for  the  plaintiff, 
perpetuating  his  injunction,  and  the  defendant  appealed. 

Stacyf  for  the  plaintiff 
'Sdbyt  for  the  defendant 

Morphyt  J*.,  delivered  the  opinion  of  the  court. 

The  defendants  appear  before  us  as  appellants  from  a 
judgment  maintaining  and  rendering  perpetual  an  injunc- 
tion sued  out  by  the  plaintiff,  to  prevent  the  sale  of  a  tract 
of  land  belonging  to  him,  and  seized  to  satisfy  a  judgment 
obtained  by  the  defendants  against  one  James  B.  Rusk, 
their  debtor.     They  contend  that  the  plaintiff's  petition, 
praying  for  an  injunction,  is  vague  and  insufficient;  that, 
under  its  allegations,  no  evidence  could  be  received  to  prove 
the  seizure  of  plaintiff's  property.     It  cannot  be  denied  that 
IcMdlMt  kT^  ^^  petition  has  been  drawn  up  with  great  looseness  and 
pctHioo       lune  want  of  precision,  but  the  defendants,  in  their  answer  and 
fio^t,thejmaj  Other  pleadings,  having  been  sufficiently  technical  to  secure 
uin?/diriTn^  their  damages  in  case  of  success,  whatever  may  be  vague  in 
meou   in   the  fjj^^  plaintiff's  alleflratioos,  is  rendered  certain  by  the  aver- 
denee  admitted  meuts  of  defendants,  and  they  exhibit  the  not  very  uncom- 

under  them   in  ^         i*  .  *        i 

aid  of  the  plain-  ^oti  occurrcnce,  m  our  courts,  of  one  party  unconsciously 
woSrhlfwblS^  assisting  his  adversary.  We  think  that,  under  all  the 
excluded  for  pleadings,  as  presented  by  the  record,  the  material  parts  of 
•S^onS!^^^  the  evidence  have  been  properly  admitted.  We  must,  how- 
ever confess  that  we  do  not  well  understand  how  it  can  have 
been  the  interest  of  the  defendants  to  resist  the  introduction 


v. 
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of  evidence  to  prove  the  seizure  complained  of  by  the  plain-  wirrsRErDinr. 
tifll     The  injunction  stays  the  proceedings  of  defendants,  in    October ^  i839. 
their  suit  against  Rusk,  their  debtor,  only  in  relation  to  this     ^  „^m 
property  of  the  plaintiff:  if  no  seizure  of  it  had  taken  place, 
there  was  nothing  for  the  plaintiff  to  enjoin.    The  defend- 
ants would  not  appear  to  have  been  estopped,  and  therefore, 
in  case  of  a  dismissal  of  the  plaintiff's  petition,  no  damages 
could  have  been  awarded  them,  as  prayed  for  in  their 
answer. 

As  to  the  merits,  the  plaintiff  has  proved  that  he  is  the  a  Mde,  \an\u% 
owner  of  the  property  seized  by  virtue  of  an  authentic  act  ^  ]^|  ^'by 
executed  before  the  seizure.    The  sale  to  plaintiff  cannot  be  a«thenj|«     ■«», 

...         cannot  be  treated 

treated  as  a  nullity,  and  his  property  cannot  be  seized  to  ManoUity.even 

satisfy  a  judgment  against  his  vendor,  even  in  case  of  fraud,  ieged!" 

which  is  not  alleged  here ;  although  some  testimony  is  to  be 

found  in  the  record,  tending  to  establish  it.    The  defendants 

would  be  obliged  to  resort  to  the  action  which  the  law 

grives  to  creditors,  to  set  aside  sales  made  by  their  debtors, 

with  a  view  to  defraud  them.    5  Mwrtm^  JV*.  S.^  36 1. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  af&rmed,  with  costs. 


4^1    SOD      / 


THE    STATfi   M.    FRITH   ET   AL.  I  47' 8© 

APYBAI.    F1«M   THB    COURT    OF  THK    SIXTH    JimiCIAL    DISTRICT,    FOR  THX 
FAEISH  OF  AT0TRI.LB8,  TBS  JUDOB   OF  THB  SBYBNTH  FRBSIDINO. 

Whsre  a  bail  bond  is  taken  in  pnrsaance  of  an  order  of  court;  the 
eatrjr  on  the  minutes  requiring  bail  in  seren  hundred  dollars,  when 
the  bond  is  taken  in  the  penalty  of  seyen  thousand  dollars ;  and  the 
judge,  at  a  subsequent  term  corrects  and  alters  the  minutes  to  seven 
thousand  dollars:  H<2<f,  That  the  bond  is  not  thereby  invalidated; 
and  the  soreties  can  only  be  relieved  on  the  score  of  error  in  signing 
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iti  which  does  not  resalt  from   altering  the  minutes  whether  done 

legally  or  illegally. 
The  sureties  in  a  hail  bond  are  not  entitled  to  an  exoneratur  when  they 

have  made  no  formal  surrender  of  the    principal ;    even  if  he    be 

confined  in  prison  for  a  subsequent  offence  not  bailable,  and  afterwards 

makes  his  escape. 
So,  also,  bail  are  not  exonerated  when  they  have  made  no  surrender  of 

the  principal,  even  where  the  sheriff  and  coroner  both  resign ;  fbr  these 

officers  are  required  to  act  until  their  successors  are  appointed. 

This  case  comes  up  from  a  judgment  on  a  bail  bond  against 
the  principal  and  his  two  sureties,  taken  in  the  penal  sum  of 
seven  thousand  dollars. 

The  defendant,  Archibald  Frith,  was  indicted  for  stabbing 
with  the  intent  to  kill  and  murder  one  S.  Read,  and  gave 
bail  in  the  sum  of  seven  thousand  dollars,  with  two  sureties. 

In  entering  up  the  judge's  order  requiring  bail,  it  was 
written  seven  hundred  dollars,  but  the  sheriff  took  bail,  and 
the  principal,  with  his  two  sureties,  signed  a  bail  bond  for 
seven  thousand  dollars.  It  was  afterwards,  at  the  next  term, 
suggested  to  the  judge  presiding,  that  there  was  a  clerical 
error  in  entering  the  order  of  bail  on  the  minutes  of  the  court 
and  he  ordered  the  word  hundred  to  be  stricken  out,  and  the 
word  thousand  written  over  it,  which  made  it  read  seven 
thousand  instead  of  seven  hundred  dollars. 

While  out  on  this  bail  bond.  Frith  was  arrested  and  com- 
mitted to  jail  for  the  murder  of  one  John  Dorman,  in  June, 
1838.  During  his  confinement,  and  before  any  indicti^aent 
was  found,  he  broke  jail,  and  made  his  escape.  At  the  Oc- 
tober term,  1838,  of  the  Avoyelles  District  Court,  Frith  and 
his  bail  were  called  out  on  their  recognizance,  made  default, 
and  a  judgment  m.  si.  entered ;  which  was  to  be  made  final 
at  the  next  term  of  the  court,  unless  the  defendants  should 
show  cause  to  the  contrary. 

The  defendants  filed  their  answer  to  the  next  term,  and 
resisted  the  final  judgment  on  the  following  grounds : 

1.  The  bail  bond  signed  by  them  could  have  no  legal  efiect, 
inasmuch  as  there  was  no  legal  order  of  court,  or  any  com- 
petent authority  for  taking  such  an  obligation.     The  order 
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requiring  a  bail  bond,  was  for  the  sum  of  seven  hundred  dol-  Wnrnmi  Dut. 
larsy  as  appears  from  an  inspection  of  the  minutes,  or  records    October,  }^9, 
of  the  court.     The  records  showed  this  for  six  months  after     tbs  state 
bond  was  taken  until  they  were  illegally  altered  by   the    rBi-mviAu 
court,  and  that  this  alteration  is  illegal,  and  was  made  with- 
out Dotice  to  them,  and  without  their  knowledge. 

2.  If  the  bond  is  legal  and  binding,  it  can  only  be  for  seven 
hundred  dollars,  agreeably  to  the  original  order  of  court 
under  which  it  was  taken. 

S.  The  state  cannot  recover  on  this  bond,  because  the 
principal  was  arrested  and  confined  in  prison,  charged  with 
the  crime  of  murder,  which  made  him  no  longer  bailable : 
The  defendants  were,  therefore,  entitled  to  have  an  exone- 
raiwr  entered. 

4.  The  existence  of  the  fact  that  the  principal  was  con- 
fined in  jail  for  a  crime  which  was  not  bailable,  is  so  abso- 
lutely inconsistent  with  the  obligations  of  the  bail  bond,  as 
to  vitiate  and  supersede  its  legal  operation.  The  prisoner 
could  not  be  in  the  custody  of  his  sureties,  and  confined  in 
close  jail  for  an  oJOfence  not  bailable. 

5.  The  fact  of  being  imprisoned  for  an  ofience  not  baila- 
ble, the  motive  or  inducement  for  giving  bail  in  the  first 
instance  ceased  from  that  moment; 

6.  They  are  discharged  by  operation  of  law,  because  both 
the  sherifiT  and  constable  resigned,  and  they  were  precluded 
from  making  a  formal  surrender.  In  fact  it  was  impossible, 
when  there  was  no  officer  to  whom  it  could  be  made. 

For  all  these  grounds  and  causes  they  pray  to  be  dis- 
charged, and  for  judgment  discharging  them  with  their  costs 
allowed. 

Upon  these  issues  the  cause  was  tried.  The  district  judge 
rendered  judgment  in  solido,  against  A.  Frith,  principal,  and 
F.  CuUum  and  T.  Mills,  his  sureties,  in  the  sum  of  seven 
thousand  dollars ;  from  which  the  defendants  appealed. 

Brent,  and  O.  JV*.  Ogden  (District  Attorney,)  argued  on 
behalf  of  the  state,  and  contended  that  the  error  in  the  entry 
on  the  record  was  merely  clerical,  and  the  court  had  a  right 
25  VOL.  XIV. 
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WstTKiiH  Dm.  to  correct  it.     There  is  a  dislinction  between  amending  these 

October,  \Ha9,   mistakes  which  are  occasioned  by  the  act  of  the  party,  and 

THs  KTATB     thosc  whlch  are  occasioned  by  the  act  of  the  clerk,  and  are 

niiTii*ETAL.    "™®*"®  clerical  mistakes.     Tomlin^s  Law  Dictianan/j  vol  1,  71, 

74.     Cowper^s  Reports,  699. 

2.  The  order  of  the  court  requiring  bail,  was  merely  direc-^ 
tory  to  the  sheriff,  and  communicated  in  fact  ore  terms  by  the 
judge  to  that  officer.  The  sheriff  was  not  obliged  to  inspect 
the  minutes  to  know  how  the  order  was  entered,  nor  was  it 
necessary  that  a  copy  should  be  served  on  the  accused  ;  and 
no  notice  of  any  irregularity  in  the  entry  of  this  order  was 
taken  before  signing  the  bond,  and  not  until  after  its  condi- 
tion was  broken  ;  consequently,  the  defendants  knew  nothing 
of  the  manner  in  which  it  was  entered,  and  it  made  no  part 
of  the  condition  or  basis  of  the  obligation  of  the  bond.  There 
was  no  error  to  invalidate  the  contract  entered  into  by 
signing  the  bond. 

3.  There  is  a  curious  fact  presented  by  the  record,  which 
shows  the  entry  of  the  clerk  to  be  purely  an  error  in  writing 
up  the  order  of  court,  requiring  bail  of  the  principal  and  his 
accessories.  The  sum  of  seven  hundred  dollars  only  was 
exacted  from  the  principal,  according  to  this  order,  when  the 
accessories  were  required  to  give  bail  in  the  sum  of  two 
thousand  dollars  each.  This  shows  the  error  to  be  palpable 
in  the  entry;  for  a  noUe  prosequi  was  entered  as  to  the 
accessories. 

4.  No  irregularity  in  any  of  the  proceedings  anterior  to 
the  taking  of  the  bond,  nor  any  want  of  authority  in  the  per- 
son taking  it,  can  be  pleaded,  as  detracting  in  any  degree 
from  its  validity,  and  binding  force  and  effect,  for  it  is  a 
settled  principle  of  our  law,  that  as  a  man  binds  himself,  even 
so  is  he  bound.  3  Martin,  565.  2  Martin,  JV*.  S.,  681.  5 
Ibid.,  194.     4  Ibid.,  25. 

5.  The  bond  in  this  case  vf as  bl  voluntary  obligation  incurred 
by  the  obligors,  and  if  the  consideration  of  it  be  not  illegal, 
according  to  our  laws,  it  will  be  considered  as  a  law  in  rela- 

,tion  to  the  parties  concerned.     Louisiana  Code,  1895. 

6.  Under  no  circumstances  can  the  principal  in  this  bond 
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be  relieved  from  its  obligatioDs,  because  his  non-compliance  WmtbiuiDir*. 
with  its  stipulations  has  resulted  from  his  own  act,  and  no   Oeuber^  tssa. 
man  will  be  permitted  to  take  advantage  of  his  own  wrong. 


mi  frriTS 

V9, 


Hyamsy  for  defendants,  insisted,  that  no  alteration  of  the 
record  could  be  made,  even  with  the  view  to  correct  an  error. 
Judicial  proceedings  roust  be  proven  by  the  record,  and  not 
by  parole ;  and  courts  of  justice  can  only  speak  by  means  of 
their  record.  2  Starkie  on  Evidence^  545,  571-2.  Proof  of 
public  documents,  such  as  records  of  a  court,  is  by  inspec- 
tion. 1  Aid.,  189.  No  collateral  proof  is  admissible  to 
impeach  a  record.     2  /6td.,  705. 

2.  Where  a  deed  or  instrument  is  executed  under  some 
special  authority,  which  prescribes  the  mode  and  form  of 
execution,  it  will  be  invalid,  unless  all  these  requisites  be 
pursued  and  observed.     1  Starkiey  322. 

S.  The  bail  should  have  been  released  as  soon  as  the  prin- 
cipal was  confined  to  prison  on  the  subsequent  charge  of 
murder.  The  courts  in  England  universally  give  relief 
where  the  principal  is  in*  confinement  by  the  act  of  the 
government,  either  by  habcM  corpus  or  exofMraivar.  They  do 
not  require  a  habeas  corpus  where  it  is  inconvenient,  but 
relieve  by  exoneraivr.     13  Easfs  Reports^  457-8. 

DunboTy  Bryce  and  Elgee^  also  appeared  for  the  defendants, 
and  relied  on  the  grounds  set  up  in  the  answer  or  cause 
shown  to  the  rule. 

Jlfortin,  /.,  delivered  the  opinion  of  the  court. 

This  is  a  civil  proceeding  against  sureties  on  their  bail 
bond.  They  were  regularly  called  on  their  recognizance  at 
the  proper  term  of  court,  and  failed  to  appear.  A  judgment, 
fd  n,  was  entered,  and  a  rule  taken  to  show  cause  why  final 
judgment  should  not  be  entered  up. 

The  defendants  showed  for  cause,  why  judgment  should 
not  be  entered  on  their  recognizance  for  the  appearance  of 
the  principal,  who  was  charged  with  an  assault  and  stabbing 
with  an  intent  to  commit  murder,  the  following  grounds : 


TRS  iTATB 
niTH  XTAK. 
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WmtskkDiit.      1.  The  illegality  of  the  bail  bond. 
Q*^**^'  ^*^^-       2.  The  state  cannot  recover,  and  the  bail  are  entitled  to  an 
exoneratWy  because  they  were  disabled  from  surrendering  the 
principal,  in  consequence  of  his  close  confinement  in  prison 
for  an  offence  not  bailable. 

3.  The  sheriff  and  coroner  having  resigned,  there  was 
no  officer  or  person  to  whom  the  bail  could  surrender  (be 
principal. 

I.  It  is  contended  that  the  bond  was  illegal,  because  there 
was  no  order  of  court  or  any  competent  authority  to  take  it ; 
the  order  of  court  requiring  a  bond  being  for  the  sum  of 
seven  hundred  dollars,  as  appears  from  an  inspection  of  the 
record.  That  the  records  of  the  court,  as  they  appeared 
for  six  months  after  taking  the  bond,  exhibited  the  order 
of  bail  in  the  sum  of  seven  hundred  dollars  only ;  and  if 
this  entry  was  afterwards  altered  or  erased,  it  was  done 
illegally,  and  without  the  knowledge  or  notice  to  these 
defendants  ;  and  if  the  bond  is  good  for  any  sum,  it  can  only 
be  so  for  the  sum  of  seven  hundred  dollars,  agreeably  to  the 
order  of  court,  or  authority  under  which  it  was  taken. 

It  appears  from  the  record  and  evidence  of  the  case,  there 
was  an  order  of  court  requiring  the  principal  charged  with 
the  offence,  to  give  bail  for  his  appearance  at  court.  The 
fact  further  appears  that  this  order,  as  entered  on  the  minutes 
of  the  court,' directed  the  penalty  of  the  bond  to  be  in  the 
sum  of  seven  hundred  dollars ;  and  at  the  next  term,  the 
court  ordered  the  entry  to  be  amended,  by  the  insertion  of  the 
sum  of  seven  thousand  dollars.  The  defendants  had,  in  the 
meanwhile,  given  bond  in  the  penalty  of  the  latter  sum. 
Where  m  Uil      Admitting  the  amendment  of  the  order  to  be  illegal,  it 

bond  is  taken  in  ^  iii'i  •i.t 

paniMnee  of  an  cannot  auect  a  bond  which  was  given  previously  thereto. 
SlJ'Sn^S'the  -^nd  >^  ^he  defendants  can  be  relieved  at  all,  it  must  be  on 
minntes  requir-  tjjg  crround  of  error.     Nothing  shows  this  to  be  the  case.     If 

inr  bail  in  teven    ,°,  ..i  .  i>i^. 

hundred  doiian,  there  be  no  error,  the  bond  must  be  valid  for  the  sum 
token  inth"pe^  mentioned  therein.  And  when  we  consider  thesmallness  of 
naity  of  ■even  j^j^g  g^^  of  seven  hundred  dollars,  demanded  as  a  penalty  from 

thouiand      dol-  .  i  .  j 

ia»,  and  the  ihe  principal  offender,  in  an  indictment  for  an  assault  with 
sequenr^  *tenn,  ^^  intent  to  murder,  in  connection  with  the  fact  of  two 
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thousand  dollars  having  been  demanded  of  the  accessory,  WsstxhhDist. 
under  the  same  charge ;  and  also  the  circumstance  of  the   Qrto^r,  1839. 
priDcipal  and  his  sureties  having  signed  the  bond,  with  a     thx  state 
penalty  of  seven  thousand  dollars,  and  likewise  from  the    nrsa'siAL. 
additional  fact  of  the  district  judge  making  the  amendment  correeu  and  a|- 
or  alteration  in  the  original  entry,  from  seven  hundred  to  tT'teve^Aou! 
seven  thousand  dollars,  whether  done  illegally  or  not,  we  are  y,^  Jp^^  ' 
forced  tp  the  conclusion  that  there  was  no  error  m   the  bond    ■•    not 
execution  of  the  bond.  dated  l  and^he 

II.  The  bail  are  not  entitled  to  an  exoneratur  in  this  case,  jorcties  can  only 

'  be   relieved  on 

because  they  have  made  no  formal  surrender.  The  principal  the  ■core  of  error 
being  confined  or  imprisoned  for  an  offence  not  bailable,  did  which^<^  not 
not  prevent  a  formal  surrender,  which  might  have  been  jj^^hemloute^ 
made.  The  principal  being  in  the  custody  of  the  sheriff,  by  whether  done  le- 
a  formal  declaration  to  that  officer,  that  the  bail  wished  to  Therar^sm 
surrender  him,  and  did  not  consider  themselves  any  longer  Sot*cntiu"d 'to 
bound  for  his  appearance,  they  might  have  been  exonerated.  *"  eanwratur 
IIL  In  relation  to  the  other  ground  relied  on,  the  defence  made  no  formal 
is  equally  untenable.  The  sheriff  and  coroner;  even  after  ^^^"pS'/ev^ 
having  resigned,  were  empowered  by  law  to  act,  and  to  con-  jfbebeeonfincd 
linue  their  respective  functions  and  duties  until  their  sue-  rabiequent  of- 
cessors  were  appointed.  Their  resignations,  therefore,  did  m^  and  afterl 
not  prevent  the  surrender  of  the  principal  offender  into  the  wards  makea his 

J  .J.  escape* 

custody  of  the  law  and  its  officers.  So,  also,  bail 

It  can  hardly  be  doubted  that  before  the  passage  of  the  ^ed"vhen^th!^ 
law  by  the  legislature,  requiring  sheriffs  and  other  officers  rorrender^of  the 
to  act  after  their  term  of  service  has  expired,  until  their  sue-  principal,  eren 
cessors  are  appointed,  or  without  it,  the  bail  could  not  be  and  coroner  both 
discharged  by  the  resignation  of  the  sheriff  and  coroner ;  ^^^^  ^m^^ 
althou£:h  it  might  be  inconvenient,  and  their  liability  extended  quired    to   aet 

7  1  •  L  •     ,L         •      •      1     iv      1  I  ""^'^   their  fuo- 

beyond  their  wish  to  retam  the  prmcipal  offender,  until  a  new  cessors  aie  ap- 
officer  should  be  appointed.  P°'"*^' 

m 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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WsaTKBN  Dl9T. 

Oc/96er,  1839.  GUICE  VS.    HARYET. 
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In  BctioiiB  of  Blander,  when  the  words  spoken  are  attered  with  the  intent 
to  defame  and  injure  the  plaintiff  in  his  basinetB  and  livelihood,  the 
law  authorizeB  a  recovery  in  damageB  for  the  injury  Bustained,  without 
showing  Bpecial  damagCB. 

The  jury  have  no  fixed  rule  in  asBeflsing  damages  in  cases  where  the 
words  are  actionable.  They  may  take  into  consideration  the  trouUe  and 
inconvenience  which  the  plaintiff  has  been  at  in  seeking  pelief,  as 
making  part  of  the  injury  sustained. 

This  is  an  action  of  slander.  The  plaintiflf  charges  that 
the  defendant,  maliciously  and  wickedly,  and  with  a  view  to 
defame  and  injure  his  good  character,  on  or  about  the  15th 
day  of  July,  18S7,  and  at  many  other  times  and  places  in 
public  companies,  did  utter  in  substance,  that  your  petitioner 
**had  eaunterfated  a  bill  of  goods  firom  Jftw^OrUam  f^  that 
he  ^^had-the  bill  in  his  possession,  and  can  prove  it  to  the 
satisfaction  of  any  man  ;"  also,  ^^  he  (meaning  petitioner) 
did  counterfeit,  or  alter  a  bill  of  goods;''  also,  <' James  R. 
Ouice  has  altered  the  amount  of  a  bill ;  I  have  the  bill,  and 
can  prove  it  to  the  satisfaction  of  any  gentleman;''  also, 
*'  he  has  altered  the  amount  of  a  bill  of  goods ;  I  have  the 
bill,  and  can  prove  it ;"  also,  ^^  he  did  counterfeit  or  altered 
a  bill,  or  a  bill  of  goods  received  from  New-Orleans,  for  roe ;" 
also,  *'  Guice  (meaning  petitioner)  has  altered  the  6gures  on 
a  bill  of  goods,  and  I  will  prove  it ;"  also,  **6uice  has  altered 
the  face  of  a  note,  and  I  can  prove  it,  for  I  have  the  note  in 
my  possession ;"  also,  '^  he  (meaning  petitioner)  is  guilty  of 
forgery ;  he  has  altered  the  amount  of  a  bill  of  goods  which 
he  received  for  me  from  New-Orleans,  and  I  will  prove  it ;" 
and  also,  ^*  I  say  he  has  committed  forgery ;  I  can,  and  I  will 
prove  it."  The  petitioner  alleges  that  defendant  did,  on  the 
15th  July  last,  and  at  many  other  times,  make  use  of  and 
publicly  utter  the  said  expressions  and  malicious  charges, 
and  with  the  malicious  intent  to  defame  his  character,  and 
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injure  his  good  narae  and  repufation ;   and  he  expressly  WcstxhvDibt. 
alleges,  that  each  of  said  expressions  and  charges  are  false,    October,  \%39. 
malicious  and  unfounded.  Wherefore,  and  by  reason  thereof,         e^icE 
he  (the  petitioner)  has  been  damaged  two  thousand  and  five 
hundred  dollars;  for  which  he  prays  the  verdict  of  a  jury  in 
his  favor,  and  judgment  thereon. 

The  defendant  denies  that  he  ever  slandered  plaintiff,  as 
slated  in  his  petition.  He  says,  that  in  June  or  July,  18S6, 
lie  deposited  a  sum  of  money  with  the  plaintiff,  to  be  sent  to 
New-Orleans  by  some  steam-boat,  to  buy  certain  articles  of 
merchandize ;  that,  on  settlement,  plaintiff  presented  him 
with  a  bill,  purporting  to  be  a  bill  of  the  goods,  when,  in 
fact,  it  was  not  such  bill,  but  one  made  out  by  the  plaintiff; 
and  he  then  said  the  bill  presented  was  not  genuine,  but 
was  made  or  forged  by  the  plaintiff  or  some  other  person, 
which  he '  is  ready  to  verify.  He  pleads  a  general  denial  to 
every  other  allegation  in  the  petition. 

Upon  these  pleadings  and  issues  the  cause  was  tried  before 
a  jury. 

It  appears  the  plaintiff  resided  at  the  steam-boat  landing 
on  the  Ouachita  river,  where  stearn-boats  were  in  the  habit 
of  landing  goods  for  the  neighbors  and  back  settlers,  and 
leaving  them  with  him ;  and  many  times  the  bills  of  such 
goods  were  left  with  him,  as  well  as  bills  of  freight.  In 
most  cases  he  was  in  the  habit  of  paying  the  steam-boats, 
and  settling  with  the  persons  owing  freight,  &c.  The  ex- 
pressions used  were  uttered  and  published  by  the  defendant 
Harvey,  and  intended  to  apply  to  the  plaintiff  in  relation  to 
a  bill  of  goods  the  latter  had  received  for  him. 

Sterlhhg,  sworn,  says  he  was  present  at  the  steam-boat 
landing,  at  the  mouth  of  Bayou  Bartholomew,  in  July  last, 
together  with  others,  when  he  heard  defendant  accuse  plain* 
tiff  **  of  forging  a  6ttt."  Witness  did  not  understand 
whether  it  was  a  bill  of  goods  or  freight,  but  that  he  also 
aaid  '*  he  had  the  bill  in  his  possession  and  could  prove  it'' 
Witness  understood  from*^  plaintiff  at  fthe  time  he  would 
not  lie  under  such  an  imputation ;  and  the  only  ground 
that  defendant  had  for  slandering  him  was,  that  he  had 
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WestsrhDist.  received  goods  for  defendant  and  one  Polk,  and  kept  the 
October,  t$s9.   original  bill,  and  furnished  defendant  with  a  copy,  so  far  as 
he  was  concerned. 
^^  Bartktt^  sworn,  says  he  heard  defendant  say  that  plaintiff 

**  had  altered  a  bill,  either  a  bill  of  goods  or  freight  bill,  and 
he  could  prove  it :"  said  at  another  time  that  the  plaintiff 
"  had  altered  a  bill  of  goods,  and  he  would  make  him  suffer 
for  if  Witness  understood  defendant  to  mean  that  plain- 
tiff had  done  this  to  defraud  him. 

MxUer^  sworn,  states  that  he  heard  defendant,  on  the  15th 
July,  say,  that  plaintiff  had  altered  the  face  of  a  bill,  and  he 
could  prove  it  to  the  satisfaction  of  any  one. 

Other  witnesses  testified  that  they  had  heard  defendant 
say,  that  plaintiff  had  *^ forged  or  counterfeUed  a  bill.** 

Defendant's  witness  explained  the  way  in  which  he  made 
the  charge.  Folk  says,  he  had  a  keg  of  nails  fn  a  bill  of 
goods  for  Harvey,  the  defendant;  that  plaintiff  received 
them,  and  when  he  got  his  nails,  the  plaintiff  made  out 
separate  bills  in  his  own  name,  for  witness  and  defendant, 
and  kept  the  original  bill  to  settle  by ;  that  this  was  the 
origin  of  the  charge.  Witness  says  defendant  slated  since, 
that  the  original  bill  was  not  the  bill  he  charged  the  plaintiff 
with  having  forged  ;  ^^  that  he  was  in  possession  himself  of 
the  bill  that  was  forged,  and  no  one  should  see  it.''  This 
conversation  took  place  since  the  suit  was  commenced. 

The  judge  charged  the  jury  *'  that  they  might  find 
damages  to  the  amount  of  the  reasonable  expenses  of  the 
suit,  without  any  actual  damage  or  injury  having  been 
proved."    To  this  charge  the  defendant's  counsel  excepted. 

The  jury  returned  a  verdict  of  four  hundred  and  fifty 
dollars  in  damages  for  the  plaintiff.  From  judgment  ren- 
dered thereon  the  defendant  appealed. 

JIf  Gftiire,  for  the  plaintiff,  contended  : 

1st.  The  judgment  is  right,  and  should  be  affirmed.  In 
actions  of  slander,  special  damage  need  not'  be  proven,  and 
may  be  implied  by  the  jury.  2  Louisiana  Reports^  74.  3  Ibid., 
207. 
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2d.  The  slander  in  this  case  amounts  to  a  charge  of  a  WsstxkhDist. 
crimiDal  nature,  "  altering  or  forging  an  account  or  receipt."    Qc<o6er,i839. 
1  Mareau's  Digest^  384,  section  2.     Lotnsiana  Code,  1928.        ~ 

8d.  Every  man  is  responsible  for  the  damage  he  does,  either 
iotentionaliy,  negligently,  or  by  imprudence.  Louisiana  Code, 
2294,  2296.     2  StarkUy  461,  and  notes. 

4tb.  The  judge  properly  charged  the  jury  that  they  might 
find  the  expenses  of  the  suit  as  special  damages,  but  they 
did  not  find  special,  but  general  damages. 

5th.  Every  allegation  in  the  petition  is  fully  supported  by 
the  evidence,  and  would  sustain  an  action  even  at  common 
law,  amounting  to  a  charge  of  crime,  and  being  calculated 
to  injure  the  plaintiff  in  his  business  of  receiving  articles  at  a 
steam-boat  landing. 

6th.  The  jury  are  the  proper  judges  of  the  tendency  to 
defame,  by  the  words  used,  and  the  party  using  them  are 
subject  to  the  worst  interpretation  that  cnn  be  put  upon 
them,  and  cannot  plead  his  own  want  of  veracity  to  relieve 
him  from  the  penalties  of  the  law. 

Downs  and  Copley,  for  the  defendant,  insisted,  that  no 
action  would  lie  in  this  case,  as  there  was  no  special  damage 
shown ;  and  the  words  proved  to  have  been  spoken,  are  not 
actionable  in  themselves.  Where  the  party  charged  that 
the  plaintiff  swore  to  a  lie,  in  relation  to  his  testimony  given 
ona  trial,  which  implied  swearing  falsely,  and  the  commis- 
sion of  perjury,  yet,  when  it  only  related  to  the  part  of  the 
testimony  that  was  immaterial,  it  was  held  that  the  words 
were  not  actionable.  20  JohnsorCs  Reports,  344,  and  13 
Aui.,  81. 

2.  The  words  spoken  must  import  some  crime  or  offence 
for  which  the  party  might  be  punished  criminally,  to  be 
actionable.  In  all  other  cases  the  party  must  prove  a  special 
damage.  4  BacoiCs  Abridgment,  title  ^^  Slander,^^  letter  L. 
483.    3  Blackstone's  Commentaries,  118-119. 

'3.  It  is  not  sufficient  to  show  that  the  defendant  made  use 
of  such  words,  or  to  the  like  effect ;  but  they  must  have  a 
certain  meaning  and  application.     Now,  the  witnesses  in  this 
26  VOL.  XIV. 
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Wwrsssi  Dirr.  case  say  they  do  not  know  whether  the  bill  spoken  of,  was 
October,  1839.    a  bill  of  goods  or  a  bill  of  freight. 

jjuic.  4.  If  the  court  should  come  to  the  conclusion  that  the 

^-  words  spoken  are  actionable,  and  tend  to  charge  the  plaintiff 

with  an  offence  for  which  he  might  be  indicted  and  punished, 
then  the  verdict  and  judgment  of  the  court  below  must  be 
reversed,  and  set  aside,  and  the  cause  remanded  on  the  bill 
of  exceptions  taken  to  the  charge  of  the  judge.  See  11 
Louiriana  Repmis^  SS8,  288. 

Mwivn^  /.,  delivered  the  opinion  of  the  court. 
This  is  an  action  of  slander,  in  which  the  plaintiff  charges 
that  the  words  were  spoken  with  the  intent  of  injuring,  anJ 
did  injure  him  in  his  business  and  manner  of  getting  his 
livelihood,  which  was  to  receive  and'forward  goods  coming 
from  New-Orleans  for  the  planters  and  people  living  in  his 
vicinity,  and  for  the  back  settlers ;  and  also  in  collecting  and 
paying  freight  and  charges  on  the  same. 

The  general  issue  was  pleaded.     There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Our  attention  is  drawn  to  a  bill  of  exceptions  taken  to  a 
part  of  the  charge,  in  which  the  court  instructed  the  jury, 
that  they  might  gi?e  damages  to  the  anrount  of  the  reasona- 
ble expenses  of  the  suit,  without  any  actual  injury  having 
been  proved. 
In  aetkms  of     The  appellant's  counsel  has  contended,  that  in  bis  address 
thewordtipoken  to  the  jury,  he  informed  them  that  the  plaintiff  claimed  no 
^  ""^J^j*'"^  vindictive  damages,  and  had  brought  the  suit  merely  to 
defame  and  ip- establish  tbat  the  charge  made  against  him  was  malicious 
in  his  batineM  and  falsc  ;  and  he  would  be  perfectly  satisfied  with  damages 
the  law  authol  ^  ^^^  amouut  of  the  reasonable  expenses  incurred  in  prosc- 
ribes a  reooyeiT  cuting  his  SUlt. 
in  damages  tor  °    ,  .  .,...» 

the  injury  sus-  In  suits  like  the  present,  (he  law  authorizes  the  plainlin 
Ihoil^ng  "aperilli  to  rocovcr,  although  he  shows  no  special  damage.  The  jury 
damages.  \ai,\t  uo  fixed  rulc  in  assessing  the  sum  for  which  they  arc 

The  jury  hare  .  i.  mi  i       .  .*         .         ■ 

no  fixed  rale  in  to  give  a  verdict.  They  may  take  into  consideration  the 
^^s'"fn  easea  trouble  aod  inconvenience  which  the  plaintiff  has  been  at  in 
where  the  words  seeking  relief;  for  this  is  part  of  the  injury  which  he  sustains. 
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If  the  jodge  in  his  charge  meant  that  the  costs  knd  charges  Wtmiv  Dnr. 
of  the  suit  were  the  necessary  measure  of  damages,  be  erred ;    Q'^^**^*  ^^^' 
for  the  legal  costs  and  charges  must  be  paid  in  addition  to         oiu 
the  damages  assessed.    Believing,  however,  that  he  intended   h  bumoh; 
to  convey  the  idea  that  the  jury  might  give  a  compensation  are  aetioMbie. 
to  the  plaintiff  for  the  trouble,  inconvenience  and  expenses,  7  ^^^  eoniidan^ 
which  the  defendant  had  wrongfully  occasioned,  we  refrain  (><>?  the  trouble 
irom  remandmg  the  case,  with  directions  not  to  repeat  the  enee  whioh  the 
charge.     This  would  create  unnecessary  delay  and  costs ;  j|Tn  sSltngre!^ 
and  probably  would  not  produce  a  different  result.-  '««*"•  J^™'"*^ 

•  .1.11  I  ■      .  .  partofiheinjuiy 

In  cases  in  which  damages  are  to  be  assessed  without  any  tuttaiucd. 
being  proved,  those  which  result  from  the  prosecution  of  the  "< 
'suit  in  procuring  redress,  are,  perhaps,  the  plainest  and 
most  palpable  ones,  on  which  the  attention  of  the  jury  can   ' 
be  fixed. 

On  the  merits,  the  verdict  of  the  jury  being  supported  by 
the  evidence,  and  the  damages  not  complained  of  as  excessive, 
4fae  judgment  cannot  be  disturbed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
It  of  the  District  Court  be  affirmed,  with  costs. 


GILL  vs.  HrnsoN. 

ATrMAIs  VftOM  TUX  COVET  OV  TBC  flXTH  JVDICIAL  DtfTKIOT,  FOR  THB 
PAEiaH  OF  KAnOES,  BSIMO  THE  lEOONB  ArPBAL  IN  THiS  OA8E,  OEAMTBD 
■T  THE  JUDGE  OF  THE   FIFTH  DISTRICT. 

Where  the  record  was  not  brought  up  and  filed  on  the  return  day, 
nor  within  Uiree  judicial  days  UiereaAor,  the  court  refused  to  sustain 
the  ^ipeal  on  the  ground  that  the  delajf  was  caused  by  mistake  of 
the  appellant  and  his  counsel,  in  supposing  it  had  been  filed  by  the 
clerk  in  proper  Ume, 
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M'lfTBavDisT.     This  appeal  was  taken,  returnable  the  fiM  Monday  of 

Oetober,\ia».   October,  18S9,  to  the  courl,  sitting  at  Alexandria.    The 

0IU         record  was  not  brought  up  and  filed  until  Saturday  of  tie 

first  week  of  the  court,  which  was  the  sixth  judicial  day  of 

the  term. 

The  counsel  for  the  defendant  and  appellee  moved  to 
dismiss  the  appeal,  as  not  having  been  filed  on  (be  return 
day,  and  within  the  time  prescribed  by  law. 

The  plaintiff  presented  his  affidavit,  to  show  that  the 
omission  to  file  the  new  appeal  on  the  return  day,  was  caused 
by  mistake ;  and  prayed  that  it  might  be  maintained  as  filed. 

IhanhaTy  for  the  motion  to  dismiss. 
Brycey  contra. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  dismissal  of  the  appeal  is  prayed  for,  on  an  allegation 
that  the  transcript  was  not  returned  and  filed  in  due  time. 
The  appeal  was  made  returnable  on  the  first  Monday  of 
October,  1839,  and  the  transcript  was  not  filed  until  the 
Saturday  following,  which  was  the  sixth  judicial  day  of  the 
term. 

The  appellant  has  filed  his  affidavit,  staling,  that  A.  L 
Bringhurst,  as  deputy  clerk  in  the  District  Court,  made  out 
the  transcript,  and  the  affiant  knowing  that  he  was  also 
deputy  clerk  of  the  Supreme  Court,  trusted  that  he  would 
have  had  the  transcript  brought  up,  and  timely  filed.  The 
affiant  further  states  that  he  has  been  informed  by  his  counsel, 
and  verily  believes,  that  they  were  under  the  impression  that 
the  transcript  was  regularly  filed  on  the  first  day  of  the  term. 
That  the  cause  was  fixed  for  trial,  by  agreement  of  counsel, 
under  this  impression.  The  affiant  shows  that  this  error  was 
assisted  and  confirmed  on  the  minds  of  the  counsel  on  both 
sides  by  the  fact  that  the  same  case  was  on  the  docket  of 
this  court  at  the  last  term,  and  was  dismissed  ;  that  the  old 
transcript  being  on  file,  and  among  the  suits  at  the  present 
term,  misled  the  counsel,  and  induced  the  belief  that  the 
present  appeal  was  regularly  filed. 


MARTIN   ET   AI^.   V8,   NALLY. 

AFFKAL    FAOM    THE    COURT    OF    THE   SIXTH    JUDICIAL  DISTRICT,  FOR  TBK 
PARISH   OF   RAPIDS8,  THE   JUDGE  OF   THE    FIFTH    PAB8IDINO. 

The  plaintifis  obtained  an  injunction  restraining  the  defendant  from 
carrying  on  a  bakery  in  wooden  buildings  adjacent  to  theirs,  and  in 
the  midst  of  the  town  of  Alexandria,  on  the  allegation  of  imminent 
danger  to  their  property,  and  a  nuisance.  The  jury  foaad  twelve 
hundred  dollars  in  damages  for  the  defendant,  on  his  plea  in  recon- 
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It  does  not  appear  that  the  appellant,  or  any  of  his  coanael,  witmir  Dist. 
took  any  steps  to  have  the  transcript  filed  in  due  time  ;  and   October,  issQ. 
the  circumstance  of  the  deputy  clerk  of  this  court  having  ma^tih  »tai. 
made  out  the  transcript  for  the  clerk  of  the  District  Court, 
cannot  be  received  as  evidence  of  his  having  been  requested 
to  attend  to  the  filing  of  it  in  this  court. 

The  remainder  of  the  affidavit  which  contains  nothing 
within  the  knowledge  of  the  affiant,  must  have  very  little 
weight  with  us;  as  it  contains  only  matters  within  the 
knowledge  of  the  appellant's  counsel,  in  whose  handwriting 
it  appears  to  be  drawn  up.  Those  matters  would  have  had 
more  weight  if  they  had  been  sworn  to  by  the  counsel. 

It  appears  to  be  conceded  in  the  argument,  that  the  appel- 
lee's counsel  did  not  agree  to  have  the  case  set  down  for 
trial,  but  were  silent  when  the  appellant  had  it  fixed  for 
hearing. 

It  also  appears  to  us,  that  before  the  return  day,  and  the 
meeting  of  this  court,  the  clerk  of  the  District  Court  having 
died,  the  authority  of  his  deputy  clerk,  (also  the  clerk  of  this 
court,)  expired. 

The  appeal  must,  therefore,  be  dismissed,  at  the  costs  of 
the  appellant. 
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WnTuufDrsT.  .    wntion  for  mjuiy  and  Iom  swtained  hj  th«  injimction,  vliidi  tlik 
October,  1839.        court  refused  to  disturb. 


MABTiir  IT  AL.   QuostioDfl  of  fftct,  and  the  anenment  of  damages  are  peculiarly  subjects 


v» 


JTAixr.  fof  ^0  consideration  of  a  jury. 

This  suit  commenced  by  injuDction.  The  plaintiffs  allege, 
that  the  defendant  is  a  tenant  of  one  of  them,  (Young  and 
wife,)  occupying  a  house  and  lot  in  the  town  of  Alexandria, 
in  which  he  has  established  a  bakery,  or  wooden  bake-house 
and  oven,  in  the  midst,  and  contiguous  to  tlieir  buildings. 
That  from  the  combustible  materials  and  construction  of 
said  bakery,  and  its  contiguity  to  said  buildings,  there  is  daily 
and  hourly  danger  of  a  conflagration  of  the  bake-house  and 
all  the  adjoining  buildings,  which  would  cause  great  injury 
and  destruction  of  the  property  of  the  petitioners. 

Martin,  one  of  the  plaintiffs,  specially  alleges,  that  he  has 
leased  the  corner  buildings  from  Young  and  wife,  for  five 
years,  which  adjoins  the  house  and  lot  of  defendant ;  and 
that  he  has  erected  new  buildings  thereon  in  lieu  of  the  old 
ones,  at  an  expense  of  four  thousand  dollars,  and  has  a  large 
stock  of  goods  in  store,  and  in  consequence  of  the  situation 
of  this  bakery,  he  has  been  unable  to  procure  or  effect  insur- 
ance on  his  store-house  and  goods,  without  paying  a  much 
higher  rate  of  insurance  than  usual.  Thorns,  also  one  of 
the  plaintifis,  alleges  he  is  the  owner  of  a  valuable  store- 
house and  lot  adjoining  the  bake-house  of  Nally,  and  con- 
siders his  property  in  imminent  danger  from  the  bake-hoose. 
The  plaintiffs  further  allege,  that  they  have  complained  of 
the  danger  of  said  bake-house  to  the  said  Nally  in  vain  ;  and 
though  amicably  requested  to  remove  the  same,  he  still 
neglects  and  refuses  to  do  so.  They  pray  that  said  bakery  be 
removed  and  abated  as  a  nuisance,  and  that  the  defendant 
be  cited  and  causei^  to  remove  the  said  bake-house,  and  that 
he  and  all  others  be  restrained  and  inhibited  from  baking  and 
using  the  same  as  a  bakery,  &c. 

The  defendant  pleaded  a  general  denial,  except  such  parts 
of  the  petition  as  were  specially  admitted.  He  admits  he 
occupies  the  premises  as  a  bakery,  on  a  lease  from  the  plain- 
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liflb,  TouDg  aud  wife,  with  the  express  understanding  thai  Wnrsnir  Dirr. 
he  was  to  carry  on  his  bakery  there.    He  farther  avers,  that   Ociober,\9a9. 
he  has  been-  in  the  legitimate  exercise  of  his  legal  rights  in  xaitiv  n  au 
carrying  on  the  baking  business  on  the  premises  from  1831        xjjult. 
to  1837,  when  he  was  arrested  by  an  order  of  court,  enjoining 
him  from  the  further  exercise  thereof.     That  said  order  was 
procured  without  any  legal  or  rightful  cause,  and  has  pro-  ' 

duced  much  damage  to  him,  and  continues  to  injure  him  in 
bis  business.  He  avers,  that  the  conduct  of  the  plaintiffs  has 
been  illegal,  oppressive  and  malicious,  and  greatly  to  his 
iojury.  He  prays  that  the  injunction  be  dissolved,  and  that 
he  have  judgment  over  against  the  said  plaintiffs  in  recon- 
vention for  two  thousand  dollars  in  damages,  and  that  he  be 
quieted  in  his  occupation  and  premises. 

Upon  these  pleadings  and  issues  the  cause  was  tried  before 
tbe  court  and  a  jury. 

The  testimony  was  a  little  contradictory.  The  first  wit- 
ness fur  the  plaintiffs  deposed,  that  he  saw  the  bakery  a  short 
time  before  issuing  the  injunction.  The  bake-house  had 
been  on  fire,  which  had  burnt  through  the  weather-boarding. 
Il  was  built  on  wooden  sills,  or  sleepers,  and  he  considered  it, 
from  the  observations  he  made,  to  be  dangerous.  There 
was  a  covering  of  pickets  about  two  feet  from  the  top  of  the 
oven*  The  houses  all  around  are  all  built  of  wood,  and  the 
kitchen  of  the  defendant  was  within  a  few  feet  of  the  oven. 
The  plaintiff,  Martin's  house,  is  about  six  feet  fronv  the  oven. 
Witness  thinks  a  fire  originating  in  the  bake-house  would  be 
very  dangerous,  and  in  all  probability  burn  down  the  entire 
square.  It  is  situated  in  a  place  of  considerable  business^ 
near  the  centre  of  town. 

Chew,  agent  of  the  insurance  ofiSce,  was  examined ;  and 
says  he  considers  this  bakery  very  dangerous ;  that  there  are 
many  places  for  bake-houses  in  the  rear  of  town,  where  they 
might  be  carried  on  in  safety.  He  charged  Mr.  Martin  a 
half  per  cent,  more  insurance  after  he  removed  his  store  to 
the  vicinity  of  this  bakery. 

The  defendant  showed  that  he  had  carried  on  a  very 
profitable  business  before  he  was  stopped.    It  also  appeared 
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Wirraiiir  Ditr.  he  BubmiUed  his  case  and  the  condition  of  his  buildings  to 

October,  1839.    i\^^  consideration  of  the  trustees  of  the  town,  to  know  what 

jfAvnir  n  iubT  kind  of  an  oven  he  must  construct,  or  what  he  should  do  to 

iriuuT.        make  it  safer ;  but  they  never  examined  or  acted  upon  iL 

Martin  was  anxious  that  the  trustees  should  act,  and  order 

the  bakery  to  cease. 

Thorns  withdrew  from  the  suit. 

From  all  the  evidence  adduced,  the  jury  returned  a  verdict 
of  twelve  hundred  dollars  in  damages  for  the  defendant,  and 
from  judgment  rendered  thereon  the  plaintiffs  appealed. 

JDunboTf  for  the  plaintiffs,  strenuously  contended  that  the 
bakery  was  shown  to  be  highly  dangerous  to  the  safety  of 
the  plaintiffs  and  their  property,  and  was  a  nuisance  which 
ought  to  be  abated.  The  defendant  had  been  requested  and 
entreated  to  remove  his  establishment  out  of  the  business 
part  of  the  town  to  avoid  the  risk  of  burning  down  the  houses 
where  it  was  situated,  but  he  still  persisted  in  his  course, 
until  he  was  stopped  by  injunction. 

3.  The  evidence,  he  insisted,  fully  sustained  the  plaintifls, 
and  the  injunction  ought  to  be  perpetuated. 

Elgee  and  HyamSf  contra. 

Martin^  Jl,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  Martin,  Young  and  wife,  and  Thorns,  ob- 
tained an  injunction  inhibiting  the  defendant  from  baking  in 
an  oven  builf  in  a  wooden  house  adjacent  to  tho^e  of  the 
plaintiffs,  on  an  allegation  that  the  bake-house  and  oven 
were  in  such  bad  condition  and  so  contiguous  and  near  to 
the  other  wooden  buildings,  and  being  built  of  combustible 
materials,  fire  could  not  be  made  in  the  oven  without  imminent 
danger  of  a  conflagration. 

The  defendant  denied  the  allegations;  prayed  for  the 
dissolution  of  the  injunction,  and  claimed  damages  in  recon- 
vention. 

The  case  was  tried  by  a  jury  who  returned  a  verdict  for 
the  defendant,  and  assessed  his  damages  under  the  plea  in 
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reeoaveolion,  in  the  sum  of  Iwelve  hundred  dollars.    The  wnnwirDnT. 

iDJunction  was  dissolved,  and  the  plaintiff,  Thorns,  having  Qctdber,  i839. 
withdrawn  from  the  suit,  judgment  was  rendered  against  the  xAR-nir  n  au 
others  in  conformity  with  the  verdict,  and  they  appealed.  wj^ir. 

The  appellants  urged,  that  in  consequence  of  the  danger 
resulting  from  the  proximity  of  the  bakery  to  their  buildings 
and  its  ill  and  dangerous  construction,  they  had  a  right  to 
therelief  which  they  sought;  and  (hey  showed  that  one  of 
tbem  had  not  been  able  to  effect  the  insurance  of  nis  house 
and  goods  without  paying  an  excessive  premium.  The 
agent  of  the  insurance  office  deposed,  that  he  had  required  a 
premium  of  one  half  of  one  per  cent,  above  that  which  is 
taken  for  the  insurance  of  buildings,  constructed  of  (he  same 
materials  as  those  of  the  plaintiffs,  which  are  considered  as 
ordinary  risks  from  their  situation  ;  not  only  on  account  of 
the  vicinity  of  the  bakery,  but  also  in  consequence  of  the 
bouses  being  more  crowded  together,  in  that  part  of  the  town 
than  elsewhere.  It  was  shown  that  the  defendant  applied 
to  the  municipal  authorities  of  the  place,  to  examine  his 
bakery,  and  designate  any  alteration  which  they  might  deem 
proper;  and  it  does  not  appear  that  his  application  was  ever 
acted  on.  The  remainder  of  the  evidence  is  desultory,  and 
in  some  degree  contradictory.  The  question  of  fact  was  Qaestiom  or 
peculiarly  the  subject  for  the  consideration  of  a  jury,  and  the  aesameot  of  da- 
assessment  of  damages  still  more  so.  A  close  attention  to  ™*^"'*J^^°^ 
the  evidence  has  led  us  to  the  conclusion  that  their  verdict  ^^^  the  oonside- 

1^.  .11*         11  ration  of  ajanr. 

ought  not  to  be  disturbed.     ^  ' 

It  is,  therefore,  ordered,  adjudged  and  decreed,  (hat  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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WiSTiBir  Dm*. 
October,  1839. 

WILLIAMS 

V9. 
XAlllKlt. 
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WILLIAMS  09.  LANIER. 

APPEAL   FROM   TItK  COURT  OF   THI     SIXTH   JOOICIAL   DI8TKICT,  POR  TBI 
PAKISH    or   RAPIDES,  TBB  JUDGE   OF  THB    FIFTH   PREBIDING. 

In  a  cmae  involFing  facts  only ;  and  there  being  no  positiye  STidenoe  of 
the  facts  as  alleged,  this  court  refused  to  disturb  a  verdict  in  the 
negative. 

This  is  an  action  in  which  the  plaintiiT  alleges,  that  the 
defendant  killed  four  of  his  mules,  worth  one  hundred  and 
fifty  dollars  each,  and  claims  the  sura  of  six  hundred  dollars 
as  compensation  for  their  value. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
the  allegations  in  the  petition  were  false. 

The  evidence  showed,  that  the  plaintiff  and  defendant's 
plantations  joined,  and  that  the  mules  and  stock  of  the 
plaintiff  were  in  the  habit  of  breaking  into  the  cornfield  of 
the  defendant,  and  committed  such  devastation,  that  he  was 
frequently  heard  to  exclaim  that  they  would  eat  him  vp* 
About  this  period  two  of  the  plaintiff's  mules  were  found 
dead  in  the  defendant's  field,  caused  by  buck  shot ;  and  the 
other  two  shot  in  the  same  manner  outside  of  the  enclosure. 
There  was,  however,  jio  positive  evidence  that  the  defendant 
either  killed  them  himself  or  caused  them  to  be  killed.  He 
was  generally  esteemed  as  a  neighbor  and  good  citizen.  No 
previous  quarrel  had  occurred,  and  the  plaintiff  had  charged 
his  overseer  to  keep  his  stock  from  molesting  the  defendant. 

The  cause  was  submitted  to  a  jury,  who,  from  the  evidence 
before  them,  returned  a  verdict  for  the  defendant,  and  from 
judgment  rendered  thereon  the  plaintiff  appealed. 

Dmifcar,  for  the  plaintiff,  contended,  that  the  evidence  fully 
warranted  the  jury  in  giving  the  amount  of  the  plaintifi''8 
demand,  as  it  proved  or  authorized  the  presumption  that  the 
defendant  did  kill  the  mules  as  alleged.  He  urged  that  this 
court  should  reverse  the  judgment,  and  give  such  a  one  as 
the  evidence  authorized,  and  assess  the  damages  to  which 
the  plaintiff  was  entitled. 
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MUgee,  for  the  defeodaDt,  urged  the  affirmance  of  the  verdict  Wimur  Dir. 
and  judgment.  Oetober,  \S39. 

Martin,  J.,  delivered  the  opinion  of  the  court.  i». 

The  plaintiff  is  appellant  from  a  judgment  .which  refuses 
him  the  value  of  four  of  his  mules,  which  he  alleges  were 
killed  by  the  defendant. 

The  general  issue  was  pleaded ;  and  there  was  a  verdict 
for  the  defendant. 

The  case  presents  no  question  of  law,  but  turns  entirely  on 
that  of  fact.  A  close  examination  of  the  evidence,  has  left 
on  us  the  impression  that  the  verdict  of  the  jury  ought  not  to 
be  disturbed. 

It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BALLARD  ET  AL.  V8.   LEE's  ADMINISTRATOR. 

APPIAI.   FBOM  THX  COVRT  OV  PROBATES   FOB  THE  FABISH  OF  COKCOIDIA. 

A  rthtm  of  vervice  of  petition  and  citation,  which  states  that  thej  were 
left  with  *^  W.  F.,  a  froe  white  person  over  fourteen  years  of  age,  rending 
B/  the  defendant  domidip  is  insufficient.  If  he  be  absent,  citation  m\ut 
ht  left  at  defendanCt  u$ual  place  of  domicile  with  a  ft'ee  person  apparently 
above  fourteen  years  of  age,  residing  there. 

If  a  jadgment  by  default  be  taken  before  the  defendant  is  in  court  by 
proper  serrice  of  citation,  although  he  be  afterwards  personally  cited, 
final  judgment  cannot  be  entered  without  a  judgment  by  default  being 
again  taken. 

This  is  an  action  against  the  administrator  of  C.  S.  Lee's 
estate,  on  a  bill  of  exchange,  drawn  by  the  deceased. 

The  sheriff  made  the  following  return  of  service  of  cita- 
tion, kc. :  **  Served,  on  the  35th  September,  1838,  by  leaving 
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WBSTBEirDivT.  a  copy  of  this  citation  and  of  the  petition  with  William 
Oct9ber,  1839.   French,  a  free  while  person  over  fourteen  years  of  age,  • 
BiXLAHD  XT  AL.  vesiding  at  the  defendant's  domicil  in  this  parish." 
LBB'*  ADMTins-       ^^^  defendant  failed  to  appear,  and  a  judgment  by  default 
TBATOB.       i^n^as  taken.     Before  proceeding  to  final  judgment,  the  plain- 
tiff filed  an  amended  petition,  praying  to  be  allowed  interest 
at  the  rate  of  eight  per  cent,  instead  of  five  per  cent.,  &c. 
This  amended  petition,  and  a  citation,  was  served  on  the 
defendant  personally. 

The  defendant  failed  to  appear,  and  put  the  case  at  issue, 
and  a  judgment  by  default  was  taken  on  the  amended  pelu 
iion  only.  No  answer  having  been  filed  to  the  original  or 
amended  petition,  final  judgment  was  entered  ex  parte  for 
the  plaintiff  on  both  petitions  for  the  whole  amount  de- 
manded.    From  this  judgment  the  defendant  appealed. 

Stacy  and  JDunlap^  for  the  appellant,  assigned  various 
errors,  as  apparent  on  the  record,  on  which  they  relied  for  a 
reversal  of  the  judgment. 

Barbour y  contra. 

JtfaWin,  /.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  has  placed  his  case  before 
us,  on  an  assignment  of  errors,  one  of  which  only  it  becomes 
necessary  to  notice :  to  wit,  the  want  of  legal  service  of  the 
original  citation. 

The  sheriff's  return  states,  "that  he  'made  service  by 

leaving  a  copy  of  the  citation   and  of  the  petition  with 

William  French,  a  free  white  person  over  fourteen  years  of 

age,  residing  at  the  defendants  domicil  in  this  parish.'' 

vfreitpofser-      The  Code  of  Practice,  article  189,  requires  "that  service 

vice  of  petition  i     i      i        •  .         -    ,         .       . 

and  citation,  must  DC  made  by  leaving  copies  of  the  citation  and  petition 
th<^  v!ere*\eft  ^  ^^  usual  placc  of  domicil  or  residence  of  the  defendant,  if 
r**  "hT'^''  *  '^^  ^  absent,  by  delivering  them  to  a  free  person  apparently 
aonoTerfourteen  above  the  age  of  fourteen,  Ivoing  in  the  house." 
£S^  a<*S?  ^  There  is  but  one  place  of  service,  which  is  the  domicil  of 
'^^i'iolSffi^  the  defendant.  The  service  mu8tj)e  made  there^  and  if  it  be 
cieut  If  he  be  made  elsewhere  it  is  bad.      Nothing  shows  that  Freoch 
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received  the  papers  from  the  sheriff  at  the  domicU  of  the  Westxrh  Dm. 
defendant.      HwUstock  vs.  HU  Creditors^  10  Lomnana  Re-   October,  i839. 

The  plaintiflPs  counsel,  however,  has  contended  that  this       ,  w. 

/  .  ^        lai'sAUimn^ 

defect  m  the  original  citation  is  cured  by  the  service  of  a       tbatob. 
copy  of  an  amended  petition,    and  a  citation  to  answer  abaeot,  cUadon 
thereto.    The  suit  was  brought  on  a  bill  of  exchange.    The  fendant^s  utuai 
original  petition  claimed  the  amount  of  the  bill,  and  interest  ^yS^'{^^^ 
at  the  rate  of  five  per  cent,  per  annum,  and  ten  per  cent.  »on   apmrenUy 

1  •     ».T  •       .         •  /.I    1       •     •  1      above    fourteea 

damages.  No  answer  havmg  been  filed,  judgment  by  yean  of  nge,  re- 
default  was  taken  on  ihe  7ih  of  November,  1838.  After-  "ding  there. 
wards,  to  wit,  on  the  12th  February,  1839,  the  plaintiff,  with 
leave  of  the  court,  filed  an  amended  petition,  In  which  he 
alleges,  that  the  bill  having  been  drawn  in  the  state  of 
Mississippi,  he  was  entitled  to  interest  at  the  rate  of  eight 
per  cent.,  and  prayed  judgment  accordingly^. 

A  copy  of  this  amended  petition,  and  a  citation  to  answer 
thereto,  was  duly  served  on  the  defendant  in  person.  He 
filed  no  answer,  and  the  6th  March  following,  judgment  by 
deftiult  was  taken  on  the  amended  petition. 

On  the  5th  of  April,  1839,  a  final  judgment  was  rendered 
for  the  principal,  interest,  damages  and  costs,  the  motives  of 
which  are  stated  to  be,  the  law  and  evidence  being  for  the 
plaintiffs ;  **  and  the  judgment  by  default  not  having  been  set     u  a  jadnnent 
aside,  and  the  plaintifia  having  proved  their  demand,  it  is  ^^enlSforethc 

ordered,   &C.''  derendaot  is  in 

The  first  judgment  by  default  having  been  taken  while  aeryice  of  eha- 
the  defendant  was  not  in  court,  was  illegal,  and  must  be  {l^b^  afterwin^B 
considered  as  &  nullity.     The  second,  confined  expressly  to  E*''?o"»"T****^» 

.  "^  '  r  J         final     judgment 

the  amended  petition,  is  the  only  one  which  could  be  legally  cannot  be  enter- 
made  final.  The  court,  in  our  opinion,  erred  in  extending  it  JudementV  ^ 
to  what  was  demanded  in  the  original  petition.  [akcD**'"^ '**''* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed  ;  and  that  ours  be  for  the  defendant,  as  in  case  of 
non*8uit,  the  plaintiffs  and  appellees  paying  costs  in  both 
courts. 
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Wnmui  DiiT. 
Ociober,  1M9.  PATTERSON  M.    BONNER  ET  AL. 


▲PPBAL    FftOM   TBK    COUET    OF  TBI    IIZTH    JUDICIAL    DI8TRI0T«    FOE   TBI 
PAEISB   OF  EAP1DB8,   TBB   JUDGE   OF  TBS   FIFTB   PEB81DI50. 

Where  a  judgment  of  a  coart  of  competent  jurisdiction  standi  unappoaled 
from  and  is  final,  it  is  conclusive  on  ail  the  matters  embraced  in  it: 
whatever  may  be  the  errors  or  injustice  done  bj  it,  it  forms  ret  juiieata^ 
and  cannot  be  re-examined. 

In  a  sale  with  a  defeasible  condition  (venie  a  rSnUrf)^  it  rests  solely  on  the 
will  of  the  vendor  to  dissolve  the  contract,  and  his  expression  of  that 
will  must  have  the  same  effect  as  the  will  of  both  parties  in  creating  the 
contract, 

80,  where  the  vendor  in  a  sale,  with  a  defeasible  condition,  in  the  presence 
of  two  witnesses,  offered  to  repay  the  price  and  redeem  the  property 
vnthin  the  time  limited,  which  was  refused,  and  he  made  no  consignment 
of  the  money :  Held^  that  this  was  a  sufficient  notification  to  the  vendee 
of  the  intention  to  redeem  and  preserve  to  the  vendor  his  right  of  action 
to  dissolve  the  contract  after  the  term  had  elapsed. 

Although  the  right  of  redemption  is  preserved  to' the  vendor,  of  his  intention 
and  readiness  to  redeem,  within  the  time  limited,  yet,  without  a  consign- 
ment or  tender  of  the  money,  he  is  not  entitled  to  the  fruits  or  profits. 

In  a  vente  a  rhniri^  where  the  vendee  has  possession  and  enjoys  the  finits 
or  profits  of  the  property,  a  stipulation  to  pay  ten  per  cent,  interest  on 
redemption  and  repayment  of  the  price,  will  be  deemed  illegal. 

This  18  an  action  to  recover  twenty-four  slaves  ami  their 
increase^  together  with  three  thousand  dollars  a  year  hire, 
And  five  thousand  dollars  in  damages,  for  their  illegal  deten- 
tion by  the  defendant.  Also,  for  an  injunction  to  restrain 
the  execution  of  a  judgment  which  Mrs.  Bonner  had  obtained 
against  the  plaintiff,  and  was  proceeding  to  sell  his  property 
thereon. 

The  plaintiff  shows  that  on  the  ISth  March,  1825,  he  sold 
to  the  defendant,  Mrs.  Rosanna  Bonner,  twenty-four  slaves, 
by  notarial  act,  for  the  sum  of  seven  thousand  nine  hundred 
and  twenty-two  dollars,  for  which  he  received  her  notes, 
payable  by  instalments;  the  last  falling  due  the  first  of 
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March,  1828.     The  sale  is  absolute  in  its  form,  but  there  is  WmtwDitr. 
a  memorandum  appended  to  it  in  the  following  words :  Odober,  i839. 

**  It  is  agreed,  that  the  said  Thomas  Patterson  shall  have  fattmiox 
the  privilege  of  redeeming  the  negroes  mentioned  within,  at 
toy  time  within  three  years  after  the  last  instalment  shall 
have  been  paid,  by  repaying  the  price,  as  expressed  within,  to 
the  said  Mrs.  Rosanna  Bonner,  her  heirs  and  assigns,  with 
interest  on  the  same  at  ten  per  cent,  per  annum  from  the 
time  such  payment  shall  have  been  made  till  such  redemp- 
tion shall  take  place.  In  testimony  whereof  the  parties 
hereto  subscribe  their  names,  this  18th  day  of  March,  1825. 

«  THOMAS  PATTERSON, 
«  ROSANNA  BONNER.^ 

The  plaintiff  alleges,  that  it  was  expressly  understood  at 
the  time  of  making  this  instrument  that  he  was  to  retain 
possession,  and  have  the  services  of  said  slaves,  to  enable 
him  to  pay  the  amount  which  would  be  due  the  defendant 
for  their  redemption.  That  he  did  remain  in  possession  for 
nearly  three  years ;  and  when  the  defendant  obtained  pos- 
session, she  agreed  that  interest  should  not  run  on  the  sum 
he  owed  her.  That  the  services  of  the  negroes  were  worth 
more  than  the  interest  due. 

He  furtber  states,  that  in  Pebruary,  1834,  he  made  the 
defendant  a  tender  of  the  amount  due  her,  and  still  tenders 
the  same ;  and  that  he  made  a  demand  for  the  slaves  in 
pursuance  of  their  contract,  and  that  she  refused  to  receive 
the  amount  due  her,  and  deliver  the  slaves,  as  she  was 
bound  to  do ;  in  consequence  of  which  refusal  he  has  suffered 
damage  to  the  amount  of  five  thousand  dollars.  That 
defendant  has  had  possession  of  the  negroes  from  the  14th 
February,  1828,  until  the  present  time,  and  that  their  ser- 
vices are  worth  three  thousand  dollars  per  annum,  and  have 
been  worth  this  sum  ever  since  she  obtained  possession,  which 
amonnts  to  eighteen  thousand  five  hundred  dollars. 

He  further  states,  that  notwithstanding  the  premises,  the 
defendant  has  issued  an  execution  on  a  judgment  she  had 
against  him  for  one  thousand  nine  hundred  and  ninety-two 
dollars,  and  is  proceeding  to  sell  his  property.    He  prays  thai 
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Wtmrnvlhs-r.  the  defendant  be  condemned  to  deliver  up  all  of  the  said 
Ocio60r,i839.    ^BiweB  Olid  their  increase^  or  their  value,  estimated  at  twenty 
rkmnaov^  thousand  dollars.     That  in  the  alternative  of  delivering  the 
«*•  negroes,  that  she  be  condemned  to  pay  the  sum  of  five 

thousand  dollars  in  damages.  He  furtfier  prays,  that  she 
also  be  condemned  to  pay  the  sum  of  eighteen  thousand  five ' 
hundred  dollars  as  the  hire  of  said  slaves,  deducting  the 
amount  that  may  be  due  to  her  under  their  agreement.  He 
prays  for  a  writ  of  injunction  lo  restrain  the  sheriiffrom  pro- 
ceeding on  the  execution  against  him,  and  for  general  relief. 

The  defendant  excepted,  and  says,  that  the  suit  has  been 
prematurely  instituted,  and  should  be  dismissed. 

She  pleaded  a  general  denial,  and  averred,  that  no  legal 
tender  or  demand  was  ever  made,  and  that  no  right  of  re- 
demption ever  existed,  but  if  it  ever  did,  the  time  within 
which  it  might  have  been  claimed  had  expired  before  this 
suit  was  instituted. 

She  further  says,  the  same  matters  have  been  adjudged 
between  them  in  a  former  suit,  the  judgment  in  which  is 
not  appealed  from,  and  which  she  pleacig  as  res  jtidicatiJL 

She  prays,  that  the  injunction  be  dissolved,  with  interest 
and  damages.  But  if  the  plaintiff  receives  the  slaves,  then 
she  prays  that  he  be  condemned  to  pay  her  twenty  thousand 
dollars,  as  a  condition  precedent,  with  ten  per  cenL  per 
annum,  the  amount  that  will  be  justly  due  her. 

Upon  these  pleadings  and  issues  the  cause  was  tried  by  a 
juiy. 

At  the  time  of  executing  the  sale,  the  25th  March,  1825, 
the  slaves  were  allowed  to  remain  in  the  possession  of  the 
vendor,  and  remained  in  his  possession  until  December,  1827, 
when  Mrs.  Bonner  recovered  a  judgment,  decreeing  her  tha 
possession,  and  one  thousand  and  twenty  dollars  a  year, 
from  the  18th  March,  1826,  until  the  slaves  were  delivered 
to  her,  as  damages  occasioned  by  their  detention,  and  that 
she  have  a  writ  of  possession.  The  possession  of  the  slaves 
was  delivered  in  February,  1828. 

WUUam  Justice  sworn,  says,  that  Mr.  Patterson,  after  the 
sale  of  the  slaves,  kept  possession  of  them  upwards  of  two 
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years.     Aq  agreement  was  made  between  plaintiff  and  de-  wxsnur  Dm. 
fendant,  that  the  former  was  to  put  the  negroes  in  controver-   October,  I8d9. 
sy,  in  with  those  of  the  defendant,  and  draw  a  share  of  the     PATnBgoiT" 
crop  in  proportion  to  his  force,  and  the  debt  he  owed  the 
defendant  was  to  be  paid  in  that  way.    This  was  in  1826,  or 
1827,    while    witness   was   overseer   for   defendant.     The 
nejgroes  were  to  work  and  the  proceeds  were  to  be  placed  to 
the  plaintiff's  credit  until  the  debt  was  paid.   The  agreement 
was  broken  off  because  witness  would  not  consent  as  the 
manager  of  defendant,  to  take  charge  of  these  negroes,  &c. 

R.  W.  Kay  states,  that  in  March,  18S7,  Patterson  sent 
his  negroes  to  witness's  plantation,  and  he  made  a  crop  with 
them  of  fifty  or  sixty  bales  of  cotton ;  that  he  and  Patterson 
had  contemplated  working  their  hands  together  a  series  of  / 
years,  and  the  proceeds  of  the  crop  to  be  applied  principally 
to  the  payment  of  the  debt  Patterson  owed  to  Mrs.  Bonner. 
That  the  following  winter  the  slaves  were  taken  out  of 
Patterson's  possession. 

/.  B.  Scott  sworn,  says,  that  two  of  the  notes  given  by 
Mrs.  Bonner  to  Patterson,  were  transferred  to  Judge  Miller, 
and  the  last  one  to  Madame  Meullian.  The  last  note  was 
paid,  one  half  in  1831,  and  the  other  half  in  1832.  Plaintiff's 
first  wife  was  a  daughter  of  Mrs.  Bonner.  Witness  says, 
that  prior  to  the  payment  of  the  last  notes,  he  went  to  Mrs. 
Bonner  to  redeem  the  negroes  in  controversy,  and  proposed 
to  pay  her  the  first  note  ;  and  pay  her  the  amount  plaintiff 
owed  her,  and  release  her  from  the  two  remaining  notes. 
She  said  if  Patterson  would  come  and  pay  her  the  money 
himself,  he  could  redeem  the  negroes,  but  that  if  any  person 
was  to  be  benefited  by  the  transaction  except  Patterson,  it 
might  as  well  be  her  as  any  one  else.  This  was  after  the 
sheriff  had  delivered  her  the  possession  of  the  negroes  in 
1828. 

Witness  says,  on  cross-examination,  *^  he  made  no  tender 
of  the  money  to  Mrs.  Bonner,  but  was  authorized  to  pay  the 
amount  of  the  debt  due  by  Patterson,  as  acknowledged  in 
the  deed,  and  the  amount  she  had  paid  on  the  first  note,  and 
restore  the  other  two  notes  to  her.  In  making  the  proposi- 
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WnrsBsDiBT.  tioDs  to  Mrs.  Bonner,  to  redeem  the  negroes,  witness  proposed 

October,  1839.   to  place  her  in  the  same  situation  as  she  would  have  been 

FATTBRioir     in  if  she  had  paid  no  money  on  the  notes,  and  pay  her  the 

Bomm'xTAu  "^^"®y  which  Patterson  owed  her,  as  contained  in  the  deed. 

So  far  as  witness  knows,  Patterson  knew  nothing  of  the 

proposition  to  redeem  at  the  time  it  was  made.     Witness 

bad  control  of  two  of  the  notes  at  the  time." 

(The  testimony  of  all  these  witnesses  was  excepted  to; 
Scott's,  because  be  was  surety  in  the  injunction  bond,  and 
Justice  and  Kay's,  because  parole  evidence  was  alleged  to  be 
inadmissible  to  prove  any  thing  under  the  contract.) 

Bumey^  sworn,  says,  the  negroes  are  valuable,  and,  from 
1828  to  1832,  were  worth  fifteen  hundred  dollars  per  year, 
and  from  that  time  to  this,  two  thousand  dollars.  There 
are  no  better  negroes  in  the  parish ;  he  would  be  willing  to 
give  thirty  thousand  dollars  for  them  and  their  increase. 
He  and  William  Brown  went,  with  Patterson,  the  24th  of 
February,  1834,  to  Mrs.  Bonner.  Patterson  told  her  he  had 
come  to  pay  her  the  money  he  owed  her  for  the  redemption 
of  the  negroes:  she  said,  she  could  havenothing  to  do  with 
it ;  that  she  had  given  up  the  business  to  her  children,  and 
any  thing  they  would  do  she  would  be  satisfied  with. 
Patterson  then  applied  to  Mr.  Bonner,  the  son,  but  they 
came  to  no  conclusion.  Brown  testifies  to  the  same  facts  in 
substance." 

After  the  evidence  was  gone  through,  the  judge  charged 
the  jury  as  follows : 

"  This  is  an  action  to  redeem  the  slaves  mentioned  in  the 
act  of  sale  from  Patterson  to  Bonner.  That  act,  on  the  face 
of  it,  appears  to  be  a  sale  of  the  slaves  to  Mrs.  Bonner,  and, 
by  its  effect,  transfers  the  legal  title  to  her ;  but  a  condilion» 
or  stipulation,  is  annexed  to  the  sale,  which  gives  to  the 
plaititiff  the  right  to  redeem  the  slaves  on  refunding  the 
money  advanced  to  him,  with  interest,  as  therein  mentioned, 
provided  he  did  so  within  the  time  limited  for  that  purpose. 
In  order  to  entitle  himself  to  redeem  the  staves,  the  plaintifi^ 
by  the  act,  is  bound  to  repay  the  price  of  the  slaves,  with  ten 
per  cent,  interest  at  any  time  within  three  years  from  tbe 
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time  the  last  payment  should  he  made  by  her  for  the  slaves.  WimnrDnr. 
Has  he  made  this  payment  wilhin  the  time  limited  1  If  he  Qc^^^*^^^' 
ha:i  not  made  that  payment,  has  he  made  a  tender  of  pay-  rA-mBm^ 
roent,  and  demanded  the  return  of  the  slaves  within  the  ,owwmiita*. 
time?  If  he  has,  he  is  still  entitled  to  redeem  the  slaves.  On 
this  point,  I  am  of  opinion,  that  if  the  sum  due  was  unsettled* 
and  if  he  applied  to  the  vendee  and  requested  a  settlement  of 
accounts,  and  offered  and  declared  himself  ready  to  pay  the 
balance  due,  and  the  vendee  refused  to  settle,  or  to  receive 
the  money,  this  will  be  a  good  tender  to  preserve  his  right  to 
redeem  the  slaves ;  and  I  think  he  will  be  entitled  to  their 
profits  from  that  time.  It  is  insisted  by  the  plaintiff,  that  the 
sale,  with  the  condition  annexed,  is  nothing  more  than  a  se- 
curity for  the  re-payment  of  the  price  of  the  slaves,  with  the 
interest  thereon,  and  that,  consequently,  the  plaintiff  is  enti- 
tled to  the  revenues  of  the  slaves;  but  this  point,  it  is  insisted 
on  the  other  side,  has  been  decided  by  the  former  judgment 
of  court  between  these  parties,  which  is  in  evidence.  That 
decision  certainly  gives  to  her  the  possession  of  the  slaves, 
and  also  a  right  to  the  revenues,  i.  e.,  to  receive  them  as 
they  accrued,  but  does  not  give  her  the  absolute  right  to 
retain  them  finally  to  her  own  use ;  or  only  to  receive  them 
according  to  the  terms  of  the  contract.  This  the  judgment 
does  not  decide,  nor  does  it  at  all  foreclose  the  plaintiff's 
right  of  redeeming  the  slaves.  These  points,  therefore, 
remain  open,  and  must  be  decided  according  to  the  terms  of 
the  contract:  and  this  makes  it  necessary  to  consider  the 
nature  of  the  contract.  On  this  a  question  arises  which  is 
important,  and  which  is  this :  Was  the  vendee,  Mrs.  Bonner, 
after  the  passing  of  the  conditional  sale  to  her,  entitled  to 
the  profits  arising  from  the  use  and  employment  of  them  for 
her  own  benefit?  or  was  the  vendor,  the  plaintiff,  entitled  to 
these  profits  ?  This  will  depend  on  the  nature  of  the  act  in 
question,  and  to  ascertain  this  we  must  inquire  what  was  the 
intention  of  the  parties  on  passing  the  act ;  and  for  this  pur- 
pose we  must  look  into  and  consider  the  nature  of  the  oi^t 
itself.  Was  it,  then,  the  intention  of  the  party  to  transfer 
the  right  of  property  in  the  slaves  to  the  vendee,  or  was  it 
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WmmDiaiT.  their  intention  that  the  conditional  sale  should  stand  only  as 

Of!^^^*^^^   a  security  for  the  repayment  of  the  money  which  the  vendee 

vATTKBsos     bound  herself  to  pay  for  the  plaintiffi     If  the  former,  then 

Bomw'xTiL.  ^^^  vendee  became  entitled  to  the  profits  arising  from  the  use 

of  the  slaves ;  if  the  latter,  and  the  act  was  intended  only  as 

a  security  for  the  repayment  of  the  money,  then  the  plaintiff 

18  entitled  to  the  profits.    This  question  you  will  decide  on 

the  evidence. 

^<  I  consider  it  clear,  that,  so  long  as  the  time  limited  for 
redeeming  the  slaves  endures,  the  vendor  has  a  right  to 
redeem ;  and  if  he  does  redeem  them,  the  conditional  sale 
has  no  other  effect  than  that  of  its  being  a  security  for  the 
repayment  of  the  money  advanced  to  the  vendor.  If  the 
vendor  brings  his  suit  to  redeem  within  the  time,  the  jury 
are  bound  to  consider  the  sale  as  such  security,  and  nothing 
more.  What,  then,  is  the  amount  which  the  vendor  is  bound 
to  pay,  on  redeeming  his  property  ?  If  the  vendee  has  had 
possession  of  the  property,  which  yields  fruits,  and  has  en- 
joyed all  the  profits  arising  from  the  use  of  it,  can  she  more- 
over claim  the  highest  rate  of  interest  allowed  by  law  on  the 
money  advanced  1  I  am  clearly  of  opinion  she  cannot,  for 
that  would  unquestionably  be  usurious.  She  is  not  entitled 
to  both ;  but,  in  this  case,  she  has  stipulated  for  interest  to  be 
paid  to  her  on  the  money  she  advanced.  Has  she  not 
thereby  herself  decided  this  point,  by  prescribing  the  terms 
on  which  these  slaves  might  be  redeemed,  to  wit,  on  refund- 
ing to  her  the  money,  with  ten  per  cent,  interest.  If,  on 
the  whole  view  of  the  case,  the  jury  are  convinced  such  was 
the  intention  of  the  parties  at  the  time  of  entering  into  the 
contract,  then  the  parties  are  bound  by  that  stipulation ;  and, 
"^  in  that  case,  the  defendant  will  be  entitled  to  the  money 

that  was  advanced  to  the  plaintiff,  with  ten  per  cent,  interest, 
and  nothing  more.  If  the  profits  arising  from  the  use  of  the 
slaves  amount  to  more,  she  must  refund  the  overplus ;  if  less, 
the  plaintiff  must  make  up  that  amount,  in  order  to  entitle 
himself  to  redeem." 

To  this  charge  the  defendant's  counsel  excepted,  and 
requested  the  judge  to  give  the  following,  in  charge  to  the 
jury : 
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1.  That  this  is  a  vente  Urtmiri^  and  the  jury  muet  be  WiiTmOin; 
governed  by  the  articles,  of  the  Civil  Code  of  1806,  in  refer-    October,  18S9, 
ence  to  such  sales.  fattirmv 

"  S.  That  the  defendant  is  entitled  to  the  services  of  the  ,oinm'«r  ai, 
slaves  until  the  purchase  money  has  been  reimbursed,  or 
tendered  and  consigned. 

**  S.  That  the  reimbursemant  of  the  purchase  money,  or 
the  tender  and  consignment  thereof,  is  in  the  nature  of  a 
condition  precedent^  and  must  have  been  performed  before 
the  institution  of  this  suit ;  otherwise  there  must  be  a  verdict 
for  the  defendant. 

**  4.  That  the  plainlifT,  in  order  to  maintain  his  action, 
niust  show  an  actual  payment  of  the  purchase  money,  or  a 
lawful  tender  thereof,  before  the  institution  of  this  suit ;  and 
the  jury  are  not  authorized,  in  an  action  of  this  kind,  to  con- 
sider the  purchase  money  as  paid  by  the  services  of  the 
slaves,  which  services,  according  to  the  law  which  must 
govern  such  cases  as  this,  belongs  to  the  vendee  until  the 
purchase  money  shall  have  been  actually  paid,  or  a  lawful 
tender  thereof  made. 

^  5.  That  the  judgment  of  the  court  in  the  case  of 
Roeanna  Bonner  vs.  Thomas  Patterson  is  res  judicata  upon 
the  question  of  the  hire  or  services  of  the  slaves,  and  that 
judgment  having  been  pleaded  in  bar,  settled  this  question 
in  favor  of  the  defendant  in  this  case,  and  precluded  the  re- 
investigation thereof. 

^  6.  That,  in  order  to  constitute  a  lawful  tender,  it  must 
have  been  made  to  the  vendee  herself,  or  at  her  domicil,  or 
.to  her  agent,  by  the  plaintiff  or  his  agent,  in  the  presence  of 
two  witnesses  residing  in  the  place,  by  tendering  the  pur- 
chase money,  and  exhibiting  the  same  to  her  or  her  agent  in 
the  current  coin  of  the  United  States,  according  to  article 
407  of  the  Code  of  Practice." 

Each  of  these  propositions  were  severally  refused,  by  the 
judge  presiding,  to  be  given  in  charge  to  the  jury,  to  which 
refusal  the  defendant's  counsel  took  his  bill  of  exceptions. 

The  jury  returned  the  following  verdict:  "We,  of  the 
jury,  find  for  the  plaintiff  the  sum  of  six  thousand  four  hun- 
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WifTusDiiT.  dred  and  nineieen  dollarB,  which  is  the  amount  due  said 

October,  1839.    plaintiff,  after  deducting  the  amount  of  judgment  and  in- 

rATTBRsov   '  terest  obtained  by  Mrs.  Bonner  against  the  plaintiff  in  1827, 

^'  together  with  all  the  said  slaves  that  are  living,  and  their 

increase,  and  costs  of  court.'' 

After  an  unsuccessful  motion  by  the  defendant's  counsel 
for  a  new  trial,  judgment  was  rendered  confirming  the  ver- 
dict decreeing  to  the  plaintiff  the  slaves,  and  giving  him  the 
sum  of  six  thousand  four  hundred  and  nineteen  dollars,  as 
the  net  balance  due  him  for  their  hire,  and  perpetuating  the 
injunction  staying  the  enforcement  of  the  judgment,  &c. 
From  which  the  defendant  appealed. 

Elgee  and  Dunbar^  for  the  plaintiff. 

1.  We  contend,  that  although  this  is  a  sale  absolute  on 
the  face  of  it,  it  in  truth  partakes  of  the  nature  of  a  venU 
h  r6mir6y  known  to  the  French  law  as  a  CantrtU  Pignorattf^  or 
pledge  for  the  loan  of  money ;  usurious  in  its  nature,  and 
consequently  null.  See  MerUny  Questions  de  Droit;  Contrat 
Pignoratiff  page  278  et  seq.  Questions  Faeulti  de  Rachaty  page 
108.     9  Duranton,  430.  . 

2.  The  situation  of  the  parties  should  be  examined  into. 
One  was  debtor,  the  other  creditor.  One  was  in  urgent 
want  of  money,  the  other  lent  her  name.  The  property  was 
sold  far  below  its  value. 

S.  Every  stipulation  that  the  pledge  shall  belong  to  the 
creditor  on  failure  of  payment  is  nuU,  The  French  Code  and 
ours  are  the  same  on  this  point ;  and  from  this,  Duranton 
deduces  the  illegality  of  the  Contrat  Pignoraiif.  See  Code^ 
JfapoUwiy  articles  2078,  2088.    Louisiana  Code,  SI 82,  3146. 

4.  If  the  object  perished,  the  loss,  Duranton  says,  would 
be  the  lenders.  He  sought  to  evade  the  law.  9  Dteranton, 
JVb.  431. 

5.  This  is  not  a  contract  of  insurance.  The  security  was 
very  good,  the  best  next  to  lands.  Even  lands  may  be 
destroyed  by  earthquakes,  &c. 

6.  Parole  evidence  properly  admitted  to  prove  collateral 
facts ;    more  especially^  when  there  is  simulation   in    the 
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conlract,  as  here.     7  Louisiana  Reports^  S31.     Lomriana  WxwniurDisr. 
Code,  2267.  '  ^>«*^»  >»39. 

7.  To  allow  the  defendant  ten  per  cent,  interest,  and  the     vArrsBBoir 
use  or  hire  of  the  slaves,  would  be  usurious;  consequently,  ^"    *, 
the  contract  would  be  null  and  void.    3  Louiriana  Reports, 

393.  4  Martin,  165.  4  KenCs  Commentaries,  136.  1  Vernon, 
476.  Pothier,  416,  417.  Contrat  de  Fente,  9  Dtaranton,  J^o. 
424.     The  fruits  are  the  interest. 

8.  In  a  true  vente  U  r6m6r6  both  parties  must  be  placed  in 
the  situation  they  occupied  prior  to  the  sale,  est  potius  dis* 
iraetus  quam  novus  contracts,  Pothier,  ContrcU  de  Vente,  411. 
We  show  by  calculation,  that  Mrs.  Bonner  would  hava 
received  thirty-seven  thousand  dollars  for  the  loan  of  eight 
thousand  dollars,  whilst  Patterson  would  only  receive  his 
negroes. 

9.  No  tender  was  necessary ;  we  owed  nothing,  even  if 
it  was.  Pothier,  410.  PaiUett,  on  article  1673.  Sirey,  on 
artieles  1662  and  1673.  Troplong,  pages  374,  720.  A  mere 
verbal  notification  is  all  that  is  required. 

10.  The  judgment  of  1827,  giving  Mrs.  Bonner  the  pos- 
session of  the  slaves  is  not  res  judicata.  See  1  Starkie,  margixial 
noUj  224. 

1 1.  The  hire  of  the  negroes  was  fully  equal  to  the  annual 
amount  of  Mrs.  Bonner's  notes.<  The  evidence  proves  this, 
and  the  plaintiff  is  fully  entitled  to  the  benefit  of  the  hire  of 
his  slaves. 

12.  The  peculiar  circumstances  of  this  case,  shows  that  it 
was  intended  to  cover  a  loan  of  money. 

Ist.  Patterson  was  in  distressed  circumstances;  moreover, 
he  was  the  debtor  of  the  defendant  at  the  time  of  this  contract. 

2d.  The  price  was  far  below  the  real  value  of  the  property. 
In  the  contract,  it  is  stated  at  seven  thousand  nine  hundred 
and  twenty-two  dollars,  one  thousand  nine  hundred  and 
twenty-two  dollars  of  which  was  in  a  debt  due  defendant  by 
plaintiff.  The  balance  was  in  notes,  without  interest,  payable 
at  one,  two  and  three  years ;  but  it  appears  they  were  never 
paid  until  1832,  seven  years  after  the  contract.  The  negroes, 
in  the  evidence,  are  stated  to  have  been  worth,  at  the  time 
of  the  sale,  from  twelve  to  fifteen  thousand  dollars. 


824  GASES  IN  THR  SUPREME  COURT 

Win^BMir  DisT.      3d.  The  slaves,  for  nearly  three  years,  remaiDed  in  the 
0ci96er,  1839.    possession  of  the  vendor. 

rATTEiwov         13.  Will  the  parties  be  placed  in  the  same  position  they 
BOHHUETAK.  occupicd  prior  to  the  sale,  if  we  give  the  defendant  her  prin- 
cipal sam  and  ten  per  cent,  interest  thereon,  with  the  fruita 
and  revenues  of  the  slaves ;  and  to  the  plaintiff,  nothing  but 
his  negroes  ? 

14.  In  1825,  Mrs.  Bonner  had  not  paid  the  sum  of  seven 
thousand  nine  hundred  and  twenty-two  dollars ;  and  at  the 
same  time  Patterson  possessed  his  negroes.  In  the  year 
1839,  Mrs.  Bonner  will  have  received  her  principal,  and 
eleven  years  interest  thereon  at  ten  per  cent.,  with  the  hire 
of  the  negroes  for  eleven  years,  estimated  at  twenty-seven 
thousand  five  hundred  dollars,  according  to  the  evidence, 
^  and  nineteen  hundred  and  forty-five  dollars  the  amount  of 

the  judgment ;  making  a  total  of  forty-«i3C  thousand  and 
seventy-nine  dollars,  for  the  loan  ofhername  for  six  thousand 
dollars,  whilst  Patterson  would  only  receive  back  his  negroes. 
Thus,  one  party  would  be  enriched  at  the  expense  of  the 
other  forty  thousand  dollars. 

16.  Defendants  contend,  that  according  to  Pothkr,  CkminU 
de  Vente,  413,  they  might  validly  stipulate  for  a  higher  price 
to  be  repaid  by  the  vendor  on  his  exercising  his  right  of 
redemption.  This  is  not  correct.  The  stipulation  here  is  to 
pay  interest.  No  increase  of  the  price  was  contemplated  by 
the  parties.  Plaintiff  was  to  repay  the  seven  thousand  nine 
hundred  and  twenty-two  dollars,  and  ten  per  cent  interest 
thereon.  Had  the  stipulation  been,  that  he  should  repay 
ten  thousand  dollars  on  exercising  his  right,  this  would  have 
been  a  prindpal  sum,  and  the  question  might  present  some 
difference.     TropUmg,  JV*o.  696.    9  DwranUm,  Jfo.  429. 

Winn,  for  the  defendant,;argued  the  case ;  and  submitted 
a  written  argument  on  the  same  side  by  /.  Seghers,  couo- 
sellor  at  law,  who  had  been  consulted. 

For  the  defendant  it  was  urged  : 

1.  In  this  case,  admitting  the  jury  decided  correctly  on  the 
evidence  before  them,  and  under  the  charge  of  the  court,  yet 
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the  cause  must  be  remanded  on  the  bills  of  exception.    AH  WmtskvDibt. 
the  parole  evidence  going  to  show  the  intention  of  the  con-   October,  \S3». 
iracting  parties,  and  what  the  contract  is,  was  objected  to  as     pattusoh 
illegal  and  inadmissible.    Bills  of  exception  are  also  taken  ,owBr»*»Tit. 
to  the  rejection  of  evidence  ;  especially  to  the  rejection  of  a 
letter  from  Patterson  to  Bonner.     This  letter  made  proposi- 
tions, and  showed  how  he  understood  the  contract.     It  was 
rejected  on  the  ground  that  it  made  propositions  which  were 
never  accepted.  But  it  contained  declarations  favorable  to  the 
defendant,  and  evidence  against  the  plaintiff.    Conversations 
of  a  party,  while  a  compromise  is  going  on,  if  they  disclose 
facts,  are  evidence  of  those  facts.     8  Starkiey  38,  note  (g.) 

8.  The  testimony  of  Scott  was  illegal ;  he  being  the  surety 
in  the  injunction  bond.  According  to  the  act  of  1831,  sec- 
tion 3,  the  surety  is  to  be  considered  a  principal  in  the 
injunction,  and  bound  in  soUdo  for  the  principal,  interest  and 
damages  on  its  dissolution.  He  was,  therefore,  an  incom- 
petent witness. 

3*  Exceptions  were  taken  to  the  charge  of  the  judge  to 
the  jury,  generally,  and  to  his  refusal  to  charge,  as  requested 
by  the  defendant's  counsel. 

Jlir.  Winn  argued  at  much  length  to  show  the  errors  con- 
tained in  the  charge,  and  their  tendency  to  mislead  the  jury ; 
also,  the  error  in  refusing  to  charge  them  in  the  manner 
asked  for.  These  were  lyged  as  strong  grounds  for  setting 
aside  the  verdict^  and  remanding  the  case  for  a  new  trial. 

4.  The  judgment  in  1827,  decreeing  Mrs.  Bonner  the 
possession  and  use  of  the  slaves  in  question,  is  relied  on  as 
res  judicata  in  this  case.  This  suit  expressly  claimed  the 
ownership  and  revenues  of  the  slaves  under  the  act  of  sale  in 
qaestion.  Patterson's  answer,  put  at  issue  all  the  positions 
now  relied  on.  This  judgment  is  absolute,  giving  Mrs.  Bon- 
ner the  quiet  and  undisturbed  possession  and  ownership  of  the 
slaves  with  their  increase,  and  also  a  large  sum  for  their 
back  hire  up  to  the  time  when  possession  was  delivered. 
Hence  we  must  conclude  that  the  sale  was  not  to  secure  the 
repayment  of  advances,  and  is  not  a  mortgage.  That  the 
fruits  and  revenues  were  not  to  compensate  the  interest  or 
89  VOL.  XIV. 
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WxtTBBir  Din,  principal,  but  are  the  irrevocable  properly  of  the  defendant ; 
October,  1839.   and  finally,  as  a  corollary,  that  the  acta  in  question  constitute 
FAmiuosr     ^  v^^  ^  rem6r6  and  nothing  more. 

jomniL.  ^'  "^^^  charge  of  the  judge,  and  the  plaintiff's  argument 
insists,  that  the  stipulation  of  Patterson  to  pay  ten  per  cent, 
interest,  before  redeeming,  changed  thjB  character  of  the  act, 
and  that  both  the  revenues  and  interest  could  not  go  to  the 
defendant,  or  the  contract  >vould  be  usurious  and  void  ;  but 
that  it  was  the  intention  of  the  parties,  that  the  defendant 
should  have  the  interest^  and  the  plaintiff  the  revenues.  To 
this  we  oppose  again  the  plea  of  res  judicata.  The  judgment 
of  1827,  forever  settles  and  forecloses  this  question.  It  gives, 
irrevocably,  the  ownership,  possession  and  revenues  of  the 
slaves  and  their  increase  to  the  defendant. 

6.  Such  a  contract,  too,  is  permissible.  Pothiefy  CwUrat 
de  VentCf  JV*a.  413,  expressly  says,  that  the  purchaser  may 
lawfully  contract  that  the  vendor  shall  pay  a  larger  sum 
than  he  received,  to  enable  him  to  redeem ;  although 
without  this  express  contract,  the  returning  the  principal 
alone  would  be  sufficient.  The  right  to  redeem  is  limited 
to  a  particular  period,  and  the  highest  rate  of  interest 
might  be  charged,  and  added  to  the  principal  on  redeeming. 
5  MerlMs  Repertoire  du  Jurisprudence^  verboy  Factdti  de 
Rachatj  page  48,  JVo.  8.  Sirey^  Codes ^Stnxioti^  page  301,  note  3, 
on  article  1659  Code  J^apokon. 

7.  The  act  of  sale  being  vente  U  remirij  this  suit  is  prema- 
ture. The  right  of  redemption  is  in  the  nature  of  an  obliga- 
tion, with  a  condition  precedent,  and  the  plaintiff  must  show 
performance  on  his  part  within  the  time  stipulated ;  other- 
wise he  cannot  redeem  ;  and  that  performance  must  be 
carried  into  effect  before  instituting  suit.  Civil  Code  of 
1808,  page  272,  articles  68,  76.  Ibid.^  364,  arHeles  106, 
107.  Ibid.,  362,  articles  93,  94.  3  Martin,  Jf.  S.  6Sl.  7 
Ibid.y,277.     4  Kent's  Commentaries^  125. 

8.  There  has  been  no  payment  or  return  of  the  price  here, 
unless  the  fruits  and  revenues  are  to  be  considered  as  be- 
longing to  plaintiff,  and  as  absorbing  the  debt.  Neither  has 
there  been  a  tender.     The  only  evidence  touching  this  point 
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is  that  of  two  wiineBsea,  (Bumey  and  Brown,)  which  shows  Wsstbrs  Dm. 
that  none  was,  in  fact,  ever  made,  as  required  by  law.    Code    Qc«>^»i83g' 
of  Practice,  404,  407,  418.   Louisiana  Code,  2163.    3  StarkiCy     pattersoit 
1390,  and  tiote(«.)    /Wd.,  1393-4.  bowe^'otal. 

9.  Not  only  a  tender  is  necessary,  but  if  not  accepted,  an 
actual  consignment  of  the  money  must  be  made.  If  the 
money  has  not  been  tendered  or  consigned,  it  is  now  too  late. 
The  time  fixed  has  expired.  Louisiana  Code,  2564.  Civil 
Code  of  1808,  page  364,  article  106.  Pothier,  de  VenU,  JVo. 
410.     5  MerUiCs  Repertoire,  ^c,,  verbo,  Rachat,  page  48. 

/•  SegherSn  considered  this  case  as  involving  two  inquiries: 

1.  What  is  the  true  character  of  the  transaction,  and  is  it 
not  a  valid  sale  with  benefit  of  redemption  1 

2.  Is  not  the  right  of  the  vendee  to  take  the  fruits  of  the 
tMience  of  such  a  contract?  and  is  not  Madame  Bonner 
entitled  to  the, revenues  of  (he  slaves  until  the  consideration 
is  refunded,  with  interest?  or  the  money  tendered  and 
consigned  % 

L  The  Roman  law  is  plain  on  these  points.  See  pacto  de 
Retrovendendo,  Digest,  Kb.  19,  tit.  5,  I  12.  Code,  lib.  4,  tit. 
54,  L  2.  The  Spanish  law  is  in  accordance.  Matienzo  says, 
that  the  pact  de  Retrovendendo  may  be  inserted  in  the  sale, 
or  entered  into  soon  afterwards,  and  that,  in  such  case,  the 
fine  due  the  state  can  be  exacted  but  once,  there  being  in 
fact  but  one  contract,  which  is  a  perfect  sale,  making  the 
vendee  the  owner  of  the  thing  sold,  and  entitled  to  its  fruits. 
*' Where  the  sale  is  annulled  by  the  pact  de  Retrovendendo, 
inserted,  either  in  the  sale  itself,  or  made  soon  after,  so  that 
it  may  be  considered  as  part  of  the  contract,  the  fine  is  due 
for  the  first  sale  which  was  perfect,  notwilhslanding  the 
poet  he  entered  into  in  direct  terms  ;  and  on  account  of  that 
sale  the  vendee  enjoys  the  fruits,  and  may  sell  and  transfer 
to  another  person,  but  no  other  fine  is  due.  A  sale  with  that 
pact  is  true,  absolute  and  perfect  sale,  since,  by  tradition,  the 
▼endee  is  the  owner,  and  make^  the  fruits  his  own,  and  is  not 
bound  to  restore  them  to  the  vendor  after  redemption.  It  is 
thereby  proved  that  the  sale  is  pure,  and  not  conditional ; 
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WisTiftRDifT.  otherwisei  the  Tendee  could  not  have  the  fruits."     See 

Q^^^'  '»^^-   Matienzo,  lib.  6,  iUAl,  Law 7,  glois.  3,  JVo.  22,  and  glou.  6, 

vATTBHsos     Jfo.  42.     CodCy  lib.  4,  tit.  54,  loto  2. 

■onnrr  al.       G^<w»^  saya,  "  that  if  one  buys  with  this  pact  that  (if  within 

a  limited  time  the  vendor  repays  the  price,  the  vendee  was 

bound  to  restore  the  thing,)  then  should  the  vendor  pay,  the 

purchaser  will  restore  the  object,  and  the  sale  will  be  avoided. 

But  the  vendee  is  not  bound  to  give  back  the  fruits  gathered 

in  the  interval ;  but  only  those  gathered  after  the  payment, 

or  conrignment  of  the  money."    This  is  in  accordance  with  the 

common  law,  and  in  forum  conscientio.     The  vendee  enjoys 

the  fruits,  as  having  a  good  title.     2  Gomezy  415,  JW>.   27 

and  28.     The  text  is  plain  in  the  Code,  lib.  4,  tit.  54.     The 

ordinary  glossary  and  all  the  commentators  explain  it  so,  as 

well  as  PartidOy  5,  tit.  2,  laa  42. 

IL  If  any  doubt  could  remain,  our  own  laws  are  explicit 
on  the  subject  It  is  expressly  stated,  that  when  a  vendor 
exercises  the  right  of  redemption,  he  becomes  entitled  to  all 
the  frmts  not  yet  gathered,  from  the  day  he  has  either  re* 
imbursed  or  consigned  the  money  paid  by  the  purchaser, 
unless  the  contrary  has  been  stipulated.  Loviriana  Codcj 
2564,  2545,  2551,  2553.  Citnl  Code  of  1808,  page  36»*4, 
articles  91,  97, 106.  SmootWQ.  Baldwin,  1  Martin,  JV*.  S.,  528. 

1.  The  two  next  inquiries  are,  first,  can  the  stipulation 
for  the  ten  per  cent,  interest,  change  the  character  of  the 
transaction,  or  make  it  other  than  a  vente  h  rfmiri  %  or  take 
from  the  defendant  the  right  to  the  fruits;  and  can  she  not 
claim  the  interest  and  the  fruits  under  the  contract] 

2.  Should  not  the  former  judgment  operate  as  ree  judkaia 
as  to  the  defendant's  right  of  possession,  and  to  take  the 
revenues,  and  fix  the  character  of  this  transaction  as  a  valid 
vente  U  rhneri  ? 

I.  Pothier,  Contrat  de  Vente,  JNTo.  413,  expressly  says,  that 
the  purchaser  may  lawfully  contract  that  the  vendor  shall 
pay  a  larger  sum  than  he  received,  to  enable  him  to  redeem  ; 
although,  without  such  express  contract,  no  doubt  that  the 
returning  of  the  principal  alone  would  be  sufficient.  If  a 
larger  sum  be  stipulated  for,  there  can  be  no  good  rreason 
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why  (bal  larger  price  shall  not  consist  of  interest.   The  right  wunenvi^m. 
to  redeem  expired  at  a  limited  period,  and  the  interest  could    (kfber^  1839. 
be  easily  calculated  and  added,  so  as  to  form  a  larger  sum.     TA-muon 
Sec  MerhxCs  ReperUnre^  verba  Rachat.  Sirey^  Code  Only  annote  ^^^'„  ^^ 
on  art  1659.     Corarrubiasy  a  famous  Spanish  jurisconsult, 
says,  **  The  seller  may  be  bound  by  a  private  agreement  to 
buy  the  thing  by  him  sold,  and  for  a  larger  price  than  he 
sold  himself."    See  Febreroy  part  1,  torn.  2,  cap,  10,  see,  1, 
fol.  377. 

IL  The  plea  of  ree  judicata  should  prevail.  All  the  points 
set  up  in  this  case  are  put  at  rest  by  the  former  judgment  in 
1827.  The  issue  was  on  the  same  pleadings,  and  the  proof 
required  was  identical.  See  1 1  Jlfoftsn,  607.  7 Jlforfm,  JV.jS., 
438.  2JoAn«on,210.  7/6uI,  20.  8Ibid,34,S8.  10  Ibid, 
365.     nibidy530. 

III.  Even  should  the  stipulation  to  pay  interest  be  deemed 
usurious,  the  contract  would  not  be  void ;  the  interest  alone 
would  be  lost.  The  laws  of  Spain,  afSxing  a  penalty  for 
taking  usurious  interest,  are  repealed.  Hermann  vs.  Sprigg^ 
3  Martin,  JV*.iSf.,  190.    4  Louisiana  Reports,  545. 

1.  The  la^t  inquiries  are,  can  the  plaintiff  maintain  an 
actioD  without  refunding  the  principal,  or  making  a  tender 
and  consignment  ?  And  is  any  tender  under  our  laws  valid, 
unless  the  cash  be  exhibited  1 

2.  Can  this  transaction^  be  considered  and  held  to  be  a 
mortgage  or  antichresis  1  or  security  in  disguise  for  a  usu- 
rious loan  of  money  ? 

L  On  the  first  of  these  points,  the  Spanish  authorities 
already  quoted  are  referred  to.  Our  own  statutory  provisions 
are  positive,  that  tender  and  consignment  must  be  made. 
{Jode  ofPractkCj  404  to  418^  and  142,  et  seq.  Louiriana  Code, 
2163,  et  $eq.  These  authorities  are  positive,  and  support  the 
affirmative  of  the  question.  Patterson's  action  was,  there- 
fore, premature,  he  not  having  made  any  legal  tender  and 
consignment. 

II.  On  the  last  point  urged,  it  is  evident  this  transaction 
cannot  be  considered  a  mortgage.  There  is  no  principal 
debt  to  support  or  serve  as  a  foundation  for  it.    The  proper 
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WtfiwrDnT.  test  18,  in  case  of  the  death  of  the  slaves,  on  whom  does  the 
OcioiHT.im.  lossfalll  Res  pent  domino.  1  JlfaWw,  JV. S.,  625. 
PAiTBittov  It  is  not  an  anlichresis,  for  it,  like  a  mortgage,  is  but  an 
accessory  to  a  principal  debt.  It  is  not  a  pledge,  for,  by 
article  S119,  of  the  Louisiana  Code,  it  is  essential  to  the  con- 
tract of  pledge  that  the  creditor  be  put  into  the  actual  pos- 
session of  the  pi'operty  pledged.  It  has  been  contended,  that 
the  act  of  sale  under  consideration  was  a  contrat  PignoraUf. 
This  kind  of  contract  was  known  in  the  old  French  juris- 
prudence, but  has  been  disregarded  in  France  since  the 
revolution  of  1789.  It  is  to  be  hoped,  that  ii  will  meet  with 
no  better  reception  in  Louisiana.  Its  object  was,  to  defeat 
loans  on  interest,  under  pretence  of  usury.  See  MerUtCs 
Repertoire^  doL  9^  verbo  Pignoratif:  also,  Questions  du  Droits 
1  voLy  contriU  PignoroHf. 

HyamSf  also  counsel  for  the  defendant,  argued  against  the 
demand  set  up  in  this  action. 

Strawbridge,  /.,  delivered  the  opinion  of  the  court. 

The  history  of  this  suit,  which  has  been  one*  of  much 
interest  in  the  community  where  the  parties  resided,  and  of 
great  excitement  between  themselves,  is  this :  On  the  18th 
of  March,  1825,  the  plaintiff,  by  authentic  act,  passed  before 
the  judge  of  the  parish,  bargained  and  sold  to  the  defendant 
twenty-four  slaves,  the  consideration  for  which  was  seven 
thousand  nine  hundred  and  twenty-two  dollars,  payable 
''as  follows:  one  thousand  nine  hundred  and  twenty-two 
dollars,  in  band,  being  a  debt  which  Patterson  owed  her, 
and  which  she  releases  and  discharges ;  two  thousand  dol- 
lars on  the  1st  March,  1826 ;  two  thousand,  1st  March,  1827; 
and  the  remaining  two  thousand,  on  the  Ist  March,  1828; 
for  which  said  instalments  the  said  Mrs.  R.  Bonner  has 
given  her  three  promissory  notes,  bearing  even  date  with 
these  presents,  &c." 

On  the  same  paper  is  the  following  ''  Memorandum :  It  is 
agreed,  that  the  said  Thomas  Patterson  shall  have  the 
privilege  of  redeeming  the  negroes  mentioned  within,  at  any 
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time  within  three  years  after  the  last  instalment  mentioned  WmrBurDisr. 
within  shall  have  been   paid,  by  repaying  the  price,  as  Qc^o^r,  i8S9. 
expressed  within,  to  the  said  Mrs.  Rosanna  Bonner,  her  heirs     pattxuon 
or  assigns,  with  interest  on  the  same  at  ten  per  cent,  per  BoimMi'nAiw 
annum  from  the  time  such  payments  shall  have  been  made 
till  such  redemption  shall  take  place." 

On  the  27th  day  of  March,  1827,  Mrs.  Bonner  instituted 
suit  against  Patterson,  claiming  from  him  the  slaves,  with 
their  profits,  they  having  remained  in  his  possession,  and 
requiring  a  sequestration,  on  the  ground  that  she  feared 
their  removal  from  the  state.  Patterson  contested  this 
claim ;  the  cause  was  tried,  and  judgment  being  rendered 
against  him,  in  November,  1827,  for  the  slaves  and  their 
profits,  at  the  rate  of  one  thousand  and  twenty  dollars  per 
annum,  a  writ  of  possession  was  issued,  under  which  they 
were  delivered  to  her  on  the  14th  February,  1828. 

On  the  7th  of  February,  1834,  a  fieri  facias  issued  on 
the  judgment,  for  the  sum  of  one  thousand  nine  hundred 
and  forty-five  dollars,  being  the  hire  or  profits  of  the  slaves 
from  18ih  March,  1826,  to  14lh  February,  1828,  under  which 
a  tract  of  land  was  seized  and  advertised.  Hereupon, 
Patterson  commenced  the  present  suit,  in  which  he  declares 
that  this  conveyance  was  made  *^  to  secure  to  her  a  certain 
sum  of  money ;"  ^*  that  it  was  expressly  understood  between 
them,  at  the  time  of  making  said  instrument,  that  he  was  to 
have  the  services  of  said  negroes,  in  order  to  enable  him  to 
pay  the  amount  due  her ;  and  that,  in  pursuance  of  this 
understanding,  they  were  left  with  him  for  nearly  three 
years." 

**  That,  after  she  thus  obtained  possession,  it  was  agreed 
between  them  that  interest  should  not  run  on  the  amount 
due  her,  and  that  the  services  of  the  slaves  were  more  than 
equivalent  to  the  interest;"  ''that  he  had  made  her  a  tender 
of  the  amount  due  her,  which  she  refused  to  receive,  or  to 
deliver  the  slaves  to  him  ;"  ''  that  the  services  of  the  slaves 
were  worth  three  thousand  dollars  per  annum,  which,  in  the 
six  years  and  two  months  she  held  them,  amounted  to 
eighteen  thousand  and  five  hundred  dollars,  which  is  due 
him." 
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WitTEBvUiiT.      He  further  sets  forth,  ^*  that,  under  the  jadgment  already 

O"**^*  ^^^'   spoken  of  (which  he  calls  a  pretended  one,  which  the  said 

rA-mmaoK     Rosanna  Bonner  subsequently  told  him  was  not  just  and 

MonvH'mtAu  "?^^  ^°^  ^^^^  B^®  would  never  claim  it),  execution  has 
issued,  against  which  he  prayed  an  injunction,  as  also  judg- 
ment for  his  eighteen  thousand  and  five  hundred  dollars, 
after  deducting  the  amount  due  to  her  under  (he  agree- 
ment."   The  injunction  was  issued. 

The  defendant  appeared,  and,  for  answer,  showed : 

Ist  That  the  suit  has  been  prematurely  commenced ;  that 
no  legal  tender  or  demand  had  been  made. 

Sd.  That  the  right  of  redemption  never  existed,  but,  if  it 
had,  the  time  for  exercising  it  had  passed. 

Sd.  That  the  same  matters  and  things  had  already  been 
adjudged  in  the  suit  above  referred  to. 

4tb.  A  general  denial,  and  prays  dismissal  of  the  injunc- 
tion, with  damages,  &c. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for 
plaintifi*in  the  sum  of  three  thousand  six  hundred  and  eighty 
dollars  and  fifty-one  cents,  and  that  he  recover  the  slaves. 

A  new  trial  was  granted,  and  a  second  jury  found  a  ver- 
dict for  the  plaintiff  for  six  thousand  four  hundred  and  nine- 
teen dollars  and  thirty-six  cents,  and  that  he  recover  the 
slaves,  on  which  verdict  judgment  was  rendered,  and  this 
appeal  has  been  taken. 

The  cause  was  heard  at  the  last  October  term,  but  left 
undecided.  Both  parties  now  unite  in  desiring  a  final  judg- 
ment, without  remanding. 

The  conclusion  we  come  to  leaves  out  of  view  several 
questions  which  have  been  well  argued  at  the  bar;  that 
conclusion  is : 

Firsty  that  the  plea  of  res  judicata  must  be  sustained,  as  to 
so  much  of  the  plaintifi^s  petition  as  claims  the  contract  to 
be  a  loan,  and  not  a  defeasible  sale. 

StoonHyy  as  to  so  much  as  claims  that  the  profits  or  fruits 
by  them  produced  belong  to  Patterson,  the  plaintiflT.  A 
reference  to  the  pleadings  in  that  suit,  detailed  above,  will 
show  that  these  points,  urged  in  the  present  suit  as  means  of 
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attack,  were,  in  the  former  suit,  used  as  a  means  of  defence.  WestbiivDist. 
The  issues  in  both  were :  Is  the  contract  a  loan,  or  a  sale    October,  \sti9. 
with  condition  1    Are  the  profits  or  revenues  arising  from     pattrrsok 
the  labor  of  the  slaves  the  property  of  Patterson,  or  of  Mrs.  ^^^g^'^j^ 
Bonner  ?    All  the  requisites  to  constitute  a  final  judgment 
on  these  points  are  before  us :  the  same  persons,  acting  in 
the  same  character,  the  same  thing,  the  same  cause  of 
action. 

Admitting,  then,  on  behalf  of  the  plaintiflT,  that  what  the 
defendant  denies  to  be  put  in  issue  by  the  pleadings  really 
was  80,  and  that  \vhat  formed  the  subject  of  the  principal 
discussion,  viz.  does  the  case  present  a  vente  U  rhn^ri,  or  the 
cofUrat  Pignoralif?  in  other  terras,  a  defeasible  sale,  or  a 
feigned  and  usurious  loan,  is  in  issue  in  the  present  suit.  Is 
not  this  matter  settled  by  the  judgment,  which,  under  such 
pleadings,  decreed  to  defendant  the  property  in  these  slaves, 
according  to  her  title,  and  the  sum  of  one  thousand  and  fifty 
dollars  per  annum,  in  lieu  of  the  profits  or  use  of  the  slaves. 

If  further  proof  be  needed,  the  record  furnishes  it  (for  the 
whole  proceedings  and  evidence  are  in  proof  in  this  case.) 
The  defendant  in  that  cause  (plaintiff  in  this)  propounded 
interrogatories  to  Mrs.  Bonner,  the  first  of  which  was,  *^  Was 
it  not  agreed  and  understood  between  us,  at  the  time  of  the 
sale,  that  they  (the  slaves)  were  to  remain  in  my  possession, 
and  that  I  was  to  have  the  use  and  enjoyment  of  them  1"  to 
which  she  answered,  *^  it  was  not  so  understood  by  her." 

If,  now,  we  proceed  to  decide  that  the  slaves  belong  to 
biDo,  and  that  he  is  entitled  to  their  labor,  will  it  not  be  in 
direct  contradiction  to  the  former  judgment,  not  only  un-    Where  ajadgu 
appealed  from,  but  carried  into  execution  more  than  ten  ™coro°pe?e 
years  since.     There  must  be  some  end  to  litigation :  what  ntdicuon  lundi 

.  I  111  .  -  ••  unappealcdfrcm 

suitors  have  once  had  the  opportunity  of  setthng,  must,  and  is  final,  it  ii 
when  decided,  be  final,  or  all  rights  of  person  and  of  property  Jhe^^miStera  em- 
are  afloat.     It  matters  not  how  strong  the  case,  how  great  '>««ed   »»  >t : 

°  »  o  wbateTermajrbe 

the  errors  of  the  former  decree  were,  or  what  may  be  our  the  errors  or  in- 
opinioDS  concerning  the  rights  of  parties,  if  we  could  examine  ftrirformi  rL 
them.    When  the  final  decree  of  a  court  of  competent  iuTis-.^*"f^».    *"<* 

.  cannot    be    re- 

dictioo,  passing  on  the  same  matters,  &c.,  is  presented  to  us,  examined. 

30  VOL.    XIV. 
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WwrntmsDiM.  if  we  can  open  it,  the  very  foundations  of  society  are  broken 

October,  1839.    up,  and  endles8»  fruitless  litigation  is  all  that  is  left. 

FATTEiwoK         ^he  Hcxt  qucstion  to  examine,  is,  whether  this  action  can 

w-  be  sustained  by  the  plaintiff,  he  having  made  no  tender  of 

BOHHUKTAL.  ^^^  ^^.^^^  ^^^  ^^^^^  iostituting  suU.     It  is  insisted  on  the 

part  of  the  defendant,  that  to  entitle  the  plaintiff  to  recover 
the  property,  it  was  essential  he  should  have  paid  or  con- 
signed Ihe  price,  whilst  the  plaintiff  insists,  that  not  even  a 
tender  was  necessary ;  but  that,  if  necessary,  it  has  been 
made.  On  this  subject  the  proof  is,  that  on  the  24th  of 
February,  18S4,  (the  last  payment  having  been  made  in 
1832,)  the  plaintiff,  accompanied  by  two  witnesses,  waited 
on  the  defendant,  and  told  her  « that  he  had  come  to  pay 
her  the  money  he  owed  for  the  redemption  of  the  negroes.** 
She  replied  "she  could  have  nothing  to  do  with  it ;  she  had 
given  up  the  business  to  her  children,  and  any  thing  they 
would  do  she  would  be  satisfied  with.*'  That  defendant 
then  turned  to  her  son,  (who  was  present,)  and  had  the 
management  of  her  affairs,  and  said  to  him,  "  I  suppose  you 
will  make  no  other  arrangement  but  the  one  we  were  talking 
of,**  who  replied,  "  JVo."  That  this  was  not  a  legal  tender 
we  do  not  doubt ;  but  it  is  very  questionable,  wheiher  it  did 
not  amount  to  a  waiver  of  such  a  tender.  This,  however,  we 
do  not  find  necessary  to  decide. 

The  Code  Napoleon  has,  so  far  as  regards  this  question^ 

the  same  provisions  as  our  own.    Under  these,  the  better 

opinion,  (as  it  appears  to  us,)  is  : 

In  a  nie  with      1.  That  as  the  defeasible  condition  rested  solely  with  tlie 

dmon't^'S  vendor,  the  expression  of  his  will  to  dissolve  the  contract 

rimiri),  it  rests  f^yxBl  have  the  Same  effect  as  the  will  of  both  parties  U}  create 

solely  on  the  will 

of  the  vendor  to  the  contract. 

^"Sl^d hls^xl  2.  That  this  need  not  be  accompanied  by  "  hi  offres  ree(," 
preasioQ  of  that  /^^  lender.)  but  that  a  mere  verbal  offer  sufficed. 

will  most  have  V  .        ^  i  .  ■  •        i  n  *    ^ 

the  same  effect  3.  That  such  offcf,  made  Within  the  term  allowed  for 
both  parties  Tn  redemption,  preserved  the  right  of  redemption,  and  authorized 
creaUogthecon-  j^j^^  aclion  after  the  expiration  of  the  time.     Troplong,  dm- 

trot  de  VenUf  JV*o.  718,  et  aeq.f  has  treated  this  matter  most 
ably,  in  a  dissertation  too  long  for  insertion  here : 
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Darenton,  vol.  16,  Chura  de  Droits  No.  403,  approves  of  WBanenv  Dinr. 
this  construction,  but  limits  the  demand  to  one  made  in  form    October,  isso. 
to  a  "  signification,''  "  accompagnte  d'offres  m^me  incom-     rx-mnwojT^ 
pleles,  mdme  irresfuli^res  et  faites  dans  le  delai  convenu  eiait  '^' 

une  manifestation  du  vendeur  d'exercer  le  remere  et  avait 
en  cons^uence  conserve  son  droit  encore  que  ces  oflfres  vendirlnTliUet 
n'eussent  fet6  services  dans  le  mois  ni  dans  le  delai  fix§  d'une  wiiha  defeasible 

oondition,  in  the 
action  en  justice."  presence  of  tvro 

If  we  are  to  assume  the  opinions  of  these  enlightened  ed'"o'rep«y  The 
jurists,  which  are  supported  by  decisions  of  the  tribunals  g^^^  "J*^  "*" 
of  France,  we  cannot  avoid  the  conclusion  that  a  sufficient  i>erty  wUhin  the 
notification  of  the  plaintiff's  intention  to  avail  himself  of  the  which  vaTn-' 
clause  "  h  rtmtri^^  has  been  made,  and  that  his  action,  even  ^^^^j  "***  **• 

'  '  '  made    no    oon«> 

after  the  term  of  redemption,  has  been  preserved.  stg^ment  of  the 

But  a  very  different  result  from  that  contended  for  by  the  that'This  was  a 
plainUff  follows ;  though  he  thus  preserves  the  right  of  ^Jfj;;* V°^i£ 
redemption,  the  fruits  or  profits  do  not  become  his  until  the  yendee  of  the 
payment  or  consignment  of  the  price.  Lowmna  Code^  artick  deem  and  pre- 
2564,  corresponding  to  page  364,  article  106  of  the  old  Civil  ?o7his  ri|hTof 

Code  of  1808.  action  to  dissolve 

-,.  ,      ,  .         li  ,    ***«  contract  af- 

The  ten  per  cent,  interest  on  the  loan  cannot  be  allowed,  ter  the  term  had 
The  judgment  pleaded  in  bar  does  not  give  it.  In  deciding  ^  ^i^oagh  the 
the  contract  to  be  one  of  sale,  ani  not  of  loan,  it  appears  to  »7g*>tofre<iemp- 

■■^  t  ion  IS  preserved 

have  been  impliedly  settled,  that  no  interest  could  be  allowed,  to  the  vendor  of 
We  have  given  the  defendant  the  benefit  of  that  judg-  readiness' to  ^ 
ment.  This  question  of  interest,  had  it  been  open,  would  ^me^'^n'^'Vd* 
have  been  a  very  awkward  circumstance  in  adjudging  this  yet,  without  a 
contract  not  to  be  a  loan.  We  know  of  no  law  authorizing  tendef^'of'^^the 
such  a  stipulation  for  interest.  ^iWed^^to*  5be 

The  amount  of  the  first  judgment,  it  is  necessary  to  say,  ^^in^^^*"^ 
forming  neither  part  of  the  purchase  money,  expenses  for  r^m/r^,  where 
repairs,  costs  of  sale,  or  of  improvements,  stands  on  a  different  possession^  an'd 
footing  from  the  price,  and  cannot  be  connected  with  it  and  OT"^2JJfiu  onlie 
the  restoration  of  the  slaves.  property,  a  sti- 

pttlation  to  pay 
ten  per  cent  in- 

We  therefore  order  and  decree,  that  the  plaintiff  recover  JSmption**  a^ 
from  the  defendants  the  slaves  named  in  the  petition,  or  such  repayment  of  the 

ft  1    -      1  ,  -  pnoe,    will    be 

01  I  hem  as  survive,  on  paying  to  defendants  the  sum  of  deeiped  illegal. 
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Dnr.  (j||79SS,)  seven  thousand  nine  hundred  and  twenty-two 


Vt, 
BOHVSK  IT  4L. 


rATTERsoir  That  the  injunction  be  dissolved,  and  that  the  plaintiff  in 
injunction,  together  with  his  surety,  John  B.  Scott,  be  con- 
demned to  pay  the  heirs  of  Rosanna  Bonner  ten  per  cent, 
interest,  and  ten  per  cent,  damages  on  the  sum  of  '(j|(l945,) 
one  thousand  nine  hundred  and  forty-five  dollars,  and  that 
the  said  defendants,  heirs  of  Rosanna  Bonner,  pay  costs  in 
both  courts. 

The  following  amendment  was  made  to  this  judgment : 
*^  On  motion  of  J.  K.  Elgee^  Esq.,  of  counsel  for  the  plain- 
tiff, and  by  consent  of  H.  M.  Hyamsy  Esq.,  counsel  for  the 
defendant:  It  is  ordered,  that  the  judgment  be  amended  by 
inserting  the  names  of  E.  L.  Briggs  and  Wm.  H.  Cureton 
as  sureties  in  the  injunction  bond,  in  lieu  of  J.  B.  Scott ;  and 
that  this  order  be  entered  as  of  the  18th  (October)  instant, 
the  day  on  which  said  judgment  was  rendered,  the  motion 
having  been  made  at  the  time  of  rendering  the  same." 
Order  on  an  application  for  a  rehearing  : 
*^  On  motion  of/.  K.  Elgee^  Esq.,  counsel  for  the  plaintiff, 
a  rehearing  in  this  case  is  granted,  so  far  as  relates  to  the 
plaintiff's  claim  to  the  children  born  during  the  time  the 
slaves  were  in  possession  of  the  defendant ;  but  this  order 
shall  not  prevent  the  execution  of  the  judgment  in  these 
matters;  and  that  in  the  delivery  of  said  slaves,  children 
under  ten  years  of  age  shall  not  be  separated  from  their 
mothers.  But  the  plaintiff  shall  give  security,  at  the  dis- 
cretion of  the  judge  a  quo^  to  produce  such  children,  to 
answer  the  final  decree ;  and  that  the  rehearing  as  to  the 
other  parts  of  the  decree  be  refused." 
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January  f  IMO. 

APPBAL    FROM    THE    COURT    OF  THE    FIRBT  JUDICIAL  DISTRICT,   JUDGE  ' 

UJTQ  XT  AJm 
BUCHANAN  FREBIDINO.  ^fi, 

TBSIK  CBXDXT" 

An  oppoeiUon  to  the  proyisional  tableau  filed  by  a  syndic,  comes  too  ®*** 

late  when  ten  days  hare  expired  after  the  order  of  publication,  and 
when  judgment  of  homologation  has  been  pronounced^  although  it  be 
not  Hgned, 

A  new  trial  ^nll  not  be  granted  when  a  party  has  neglected  to  file 
lus  opposition  to  a  tableau  unUl  judgment  of  homologation  has  been 
pronounced,  eren  if  he  presents  himself,  and  moves  for  it  before 
judgment  is  signed. 

This  appeal  comes  np  on  a  bill  of  exceptions  taken  to  the 
judgment  of  the  court,  refusing  the  appellant,  William  R. 
Games,  who  claims  to  be  a  privileged  creditor  of  the  insol- 
vents, to  file  his  opposition,  and  to  grant  a  new  trial. 

The  record  shows  that  the  syndic  of  the-  creditors  o^the 
insolvents,  filed  his  tableau  of  distribution,  and  publication 
was  made  on  the  16th  of  November,  1838.     On  the  28lh  of 


Tnm  cBiDii^ 
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Eastibv  Dnr.  the  same  month,  judgment  of  homologation  was  pronounced 
/omigry,  184a  gQ  for  Qg  i\^q  tableau  was  not  opposed.  On  the  SOlh,  and 
before  this  judgment  was  signed,  William  R.  Cames,  a 
privileged  creditor,  offered  to  file  an  opposition  to  the  tableau, 
<>■••         which  the  judge  refused,  as  coming  too  late. 

The  counsel  of  Carnes  then  took  a  rule  on  the  syndic  to 
show  cause  why  a  new  trial  should  not  be  granted,  and  the 
judgment  of  homologation  set  aside. 

Bills  of  exception  were  taken  to  the  decision  of  the  judge 
refusing  leave  to  file  the  opposition,  and  overruling  the  appli- 
cation for  a  new  trial.    The  opposing  creditor  appealed. 

OremeTf  for  the  appellant,  insisted,  that  as  no  personal 
notice  of  filing  the  tableau  had  been  given  to  the  opposing 
creditor,  he  was  not  precluded  from  filing  bis  oppositioo. 
8  Monau^t  Digest^  434,  section  35.  Louiriana  Code,  3054, 
Jfos.  2  ami  4.    7  Martin,  Jf.  S.,  425. 

2.  The  opposition  was  in  time ;  and  it  may  be  filed  at  any 
time  before  judgment  of  homologation  is  signed.  9  Lauiriana 
RqwrU,  48.     6  Martin,  JV*.  S.,  654. 

3.  There  is  no  legal  proof  of  publication.  The  newspaper 
should  have  been  produced  in  evidence,  showing  the  adver- 
tisement, and  the  date  of  publication,  in  this  case  the 
syndic's  counsel  testifies,  that  he  caused  the  advertisement 
to  be  inserted  in  certain  papers.     11  Lauiriana  Reports,  483. 

Haynes,  for  the  syndic,  contended,  that  personal  notice  was 
not  required  to  be  given  to  creditors.  The  publication  in 
this  case  was  made  in  two  newspapers,  and  duly  proved. 
The  opposition  came  too  late,  after  the  expiration  of  ten  days 
from  publication. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

In  this  case.  Games,  a  creditor  of  the  insolvents,  opposed 
the  provisional  tableau  of  distribution,  filed  by  the  syndic^ 
after  its  homologation,  but  before  the  judgment,  ordering  it 
to  be  homologated,  had  been  signed.  The  judge  refused 
leave  to  the  creditor  to  file  his  opposition  ;  and  he  then 
moved  for  a  new  trial,  which  was  refused,  when  the  present 
appeal  was  taken. 
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Our  attention  is  drawn  to  a  bill  of  exceptions  taken  to  the  Eutibv  Dist. 
refusal  of  leave  to  file  the  opposition ;  the  judge  being  of  «fa««flry,i»4o. 
opinion  that  it  was  offered  too  late.  lasbwiau' 

The  counsel  of  the  appellant  relies  on  the  case  of  Long-  ,„^^^ 
bottom's  executor  vs.  Babcock  et  al.^  9  Louisiana  Reports,  48,  obi. 
io  which  we  held,  that  the  article  1004  and  1008  of  the  Code 
of  Practice,  require  that  opposition  should  be  made  to  an 
executor's  or  curator's  account,  within  three  days  after  filing 
it ;  but  it  does  not  prohibit  the  making  of  opposition  after  the 
fapt«  of  three  days,  and  before  the  final  judgment  of  homolo-  ' 
gation  of  the  account.  That  case  was  an  opposition  to  an 
executor's  tableau  filed  after  the  legal  ^Iday ;  and  we  said, 
argtiefub,  that  as  a  general  rule,  ^^when  an  act  is  to  be  done 
within  a  given  time,  as  the  filing  an  answer  and  the  like,  it 
may  be  done  afterwards,  if  nothing  occurs  to  prevent  it« 
Thus,  if  a  judgment  by  default  has  not  been  taken,  an 
answer  may  be  put  in  to  the  merits,  although  more  than  ten 
days  have  elapsed  from  the  service  of  citation."  The  case 
relied  on,  differs  from  the  present  in  this :  that  nothing  had 
been  done  since  the  expiration  of  the  legal  delay ;  while  in 
the  present,  a  judgment  was  pronounced. 

The  case  of  Chiasson's  Heirs  ve*  Dupuy  et  al.,  9  Louisiana 
Reports,  57,  -  is  next  cited,  in  which  we  recognized  the 
principle  laid  down  in  the  preceding  case. 

Lastly,  the  case  of  Avart  vs.  His  Creditors,  6  Martin,  N.  S., 
658,  is  said  to  be  conclusive  on  the  question  under  considera- 
tion. The  marginal  note  is :  "  Creditors  may  oppose  the 
tableau  of  dbtribution  at  any  time  previous  to  the  judgment 
of  homologation  being  rignedJ**  The  facts  of  that  case  are  : 
In  December,  1825,  a  partial  tableau  bad  been  filed,  which 
was  homologated  in  January  following.  In  April,  1827, 
judgment  of  homologation  not  having  yet  been  signed,  an 
lulditional  tableau  was  filed  ;  and  in  July  following,  judg- 
ment, homologating  the  first  tableau,  was  signed ;  but  on 
the  filing  the  second  tableau  in  April,  one  of  the  creditors  had 
made  opposition  thereto  on  grounds  relating  to  both  tableaus, 
principally  to  the  rank  of  another  creditor,  placed  as  a 
privileged  otie  on  both  tableaus.    The  opposition  being  over- 
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Eajitsbst  Dm.  ruled,  the  opponent  appealed.    The  judgment  was  reversed 
January,  IS40.  \^  j^jjjg  court,  and  the  case  remanded,  with  directions  (o 
Live  KTAL.    determine  on  the  opposition. 

nuxB^Rimiw       I'  ^^^  urged,  that  the  first  tableau  had  been  homologated 
ou-         in  the  presence  of  the  opponent,  after  an  amendment,  which 
he  provoked,  without  his  opposition  to  any  other  part ;  there- 
fore, his  opposition  could  not  be  received. 

On  the  part  of  the  appellant,  it  was  replied,  that  the 
judgment  of  homologation  was  interlocutory,  and  did  not 
form  res  judicata;  and  if  it  be  otherwise,  the  opposition  was 
in  time,  before  the  judgment  of  homologation  was  signed. 
We  expressed  a  doubt  whether  such  judgments  are  interlo- 
cutory or  final ;  but  thought  they  could  not  be  considered  as 
final,  until  signed. 

It  does  not  appear  to  us  that  the  marginal  note  is  supported 

by  the  decision,  which  appears  to  us  to  be,  that  the  place  of 

the  creditor  amongst  the  privileged  ones,  was  not  conclusively 

settled  by  the  homologation  of  the  first  tableau,  which,  at 

the  time  it  was  contested,  was  not  yet  signed. 

An  opposition      The  law  fixes  a  delay,  within  which  opposition  to  a  tableau 

i  tebPtMm' filed  of  distribution  is  to  be  made :  that  delay  is  not,  however, 

^y    *  too^ulc*  ^*^*'>  *®  ^^^S  ^®  proceedings  are  suspended  ;   but,  wheu 

vhen  ten  days  judgment   of  homologation  is  pronounced,  creditors,  who 

ter^th?order^of  deem  thomselvcs  injured  by  it,  cannot  be  relieved,  otherwise 

Shen'^^^g^^^^^^  ^^^^  ^y  ^  "®w  ^"*'  5  *"^  ^^^^  cannot  be  obtained  by  a  party 
or  homologation  who  has  neglected  to  file  his  opposition,  until  the  judgment 
nounced^  ai-  of  homologation  be  pronounced.  If  it  were  otherwise,  the 
I?i^S  '^  ^  "^^  ^"^  homologation  of  the  tableau  could  be  indefinitely  pro- 
Anewtrialwiii  tracted  by  creditors  cominfir  one  after  the  other,  and  claiming 

nat  lie  granted  .  i     .n    .    j  \  »       .         i 

vhenapartyhas  a  ncw  trial,  till  judgment  be  actually  signed. 
hi?i^^ition^S      The  case  of  Avart  vs.  His  Creditors,  establishes  only  that  in 
a  tableau  until  an  opposition  to  a  secoud  tableau,  the  creditor  may  be  relieved 

judgment  of  ho-  **■  ^ 

moiogation  hat  as  to  the  property  distributed  therein,  from  any  injury  he  may 
ed,  e^'Sr'he  ^^^^  sustained  in  the  first,  especially  when  he  has  urged  bis 
prescntahimwif  claim  to  relief  before  the  judgment  homologating  the  first 
before  judgment  tableau  be  signed. 

IssigDed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afi&rmed,  with  costs. 
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Eabtbbt  Dist. 
LANG  ET   AL,  V8,    THEIR   CREDITORS.  January,  184a 


LAKO  ST  IL. 
APP£AL    FKOM    THK    COURT    OV    THE   VIRST  JUDICIAL   DISTRICT,  JUDGE  V8, 

BUCHANAN    PRESIDING. 


THEIR  CRESIT- 
OBS. 


The  judgment  of  homologation  of  a  tableau  of  distribation,  so  far  as  it 
settles  the  rank  and  privilege  of  creditors  is  final,  and  mast  haye  the 
authority  of  the  thing  adjudged. 

A  creditor  placed  on  the  first  tableau  without  a  privilege,  cannot,-  on  the 

filing  of  a  second,  claim  a  privilege,  because  the  funds  on  which  he 

seeks  to  enforce  his  privilege,  have  been  carried  to  the  account  of  the 
mass  of  the  ordinary  creditors,  at  the  head  of  the  second  tableaux 

The  opponent,  Carnes,  claims  to  be  a  privileged  creditor 
on  the  proceeds  of  furniture  sold  at  (he  sale  of  the  insolvent's 
property. 

Whea  the  first  tableau  was  presented  by  the  syndic,  and 
duly  advertised,  Carnes  presented  hrs  opposition,  claiming  to 
be  a  privileged,  instead  of  an  ordinary  creditor.  But  the  ten 
days  after  publication  having  elapsed,  and  judgment  of 
bomokgation  pronounced,  although  not  signed,  the  oppo- 
sition was  rejected.  His  rank  was  settled  on  the  tableau  as 
<in  ordinary  creditor  by  a  final  judgment  of  this  court. 

On  the  filing  of  the  second  tableau,  Carnes  again  presented 
bis  opposition,  and  prayed  to  be  recognized  as  a  privileged 
creditor,  on  the  proceeds  of  the  sale  of  certain  furniture, 
which  he  alleges  is  still  on  hand  and  not  distributed,  and  has 
been  carried  to  the  account  of  the  mass  of  the  ordinary 
creditor?,  at  the  head  of  the  second  tableau.  The  opposition 
was  rejected,  and  the  opponent,  Carnes,  appealed. 

Gfremer,  for  (he  appellant. 
HayneSf  contra. 

Morphy^  J.,  delivered  the  opinion  of  the  court. 

W.  R.  Carnes,  a  creditor  of  the  insolvents,  is  appellant 
from  a  judgment  of  the  District  Court,  dismissing  his  oppo- 

SI  VOL.  XIV. 
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EArrsnv  Dist.  sition  to  a  final  tableau  of  distribution.     He  complains,  that 

Jamtary,  1840.   he  is  therein  set  down  as  an  ordinary  creditor,  while  he  is 

=====  entitled,  as  he  alleges,  to  the  vendor's  privilege  on  five  hun- 

vt.  dred  and  forty-four  dollars,  that  sum  being  the  proceeds  of 

'""*■""""  some  furniture  by  him  sold  to  (he  insolvents,  and  found  in 

their  possession  at  the  time  of  their  failure.     We  think  that 

the  court  below  did  not  err.     It  appears,  that  in  a  first  or 

provisional  tableau,  this  sum  figures  among  the  assets  of  the 

estate,  as  resulting  from  a  separate  sale  of  furniture,  made  at 

the  instance  of  the  appellant,  but  that  the  syndic,  refusing 

to  recognize  the  privilege  he  now  contends  for,  did  not  place 

it  among  the  privileged  claims.     The  latter  amounted  to  one 

thousand  eight  hundred  and  eighty-four  dollars  and  forty-one 

cents,  leaving,  for  the  ordinary  creditors,  a  balance  of  one 

thousand  four  hundred  and  seventy  dollars  and  thirty-two 

cents.     Carnes  opposed  the  homologation  of  the  tableau, 

claiming  to  be  privileged,  on  the  proceeds  of  the  furniture, 

but  his  opposition,  being  too  late,  was  overruled  by  the 

district  judge,  whose  decree  was  afllrmed  by  this  tribunal,  on 

an  appeal  brought  up  by  the  present  appellant. 

The  judgmeot      It  has  been  repeatedly  held,  in  this  court,  that  a  judgment 

of  a  Tabk?tt' of  ^f  homologation,  so  far  as  it  settles  the  rank  and  privilege  of 

filriis' u'^KUiel  ^^®  creditors,  is  final,  and  must  have  the  authority  of  the 

the    rank   «n<l  thing  adjudged.     Louisiana  Insurance  Company  vs.  Campbell^ 

Sitors!^«^finii^  6  Martin^  JV.  iS.,  138.     Mayfield  vs.  Comeaux^  7  Martiny  JV*. 

?he  amhorlty*of  ^'^  ^^^'     ^Hl  ^s.  HU  Creditors,  12  Louisiana  ReportSy  122. 

the  thing   ad-  But  the  appellant  insi&ts  that  he  is  yet  in  time  to  urge  his 

privilege,  because  no  distribution    has  been  made  of  the 

amount  on  which  he  claims  it :  that  the  evidence  shows  the 

balance  of  one  thousand  four  hundred  and  seventy  dollars 

and  thirty-two  cenis  of  the  former  tableau  to  be  yet  in  the 

A    creditor,  hands  of  the  syndic :  and   finally,  that  said  tableau  was 

\tSr    ubieiiu  irregular  and  defective,  inasmuch   as  the  said  balance  is 

without  a  privi- ^^PPjgj  to  the  Credit  of  the  mass  of  the  ordinary  creditors, 

Icg^,  cannot,  on  j  -^ 

the  filing;  of  a  without  their  names  or  claims  being  set  forth,  i^s  required  by 
Jwivilege,"  be- law.  We  do  not  perccive  how  the  fact  of  no  distribution 
eaute  ije  fanda  havjngr  been  made  of  the  funds  declared  to  belonor  to  the 

on     which     he  o  o      '*'  *■"* 

aeeka  to  enforce  mass  of  the  ordinary  creditors,  or  the  irregularity  pointed 
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out  in  the  former  tableau,  can,  in  any  way,  help  the  appel-  Eastsrh  Diht. 
lant  in  establishing  the  privilege  he  now  seeks  to  obtain.  January,  i840. 
His  opposition  to  the  first  tableau  was  for  the  sole  purpose  of  hubbkuT^ 
obtaining,  among  the  privileged  creditors,  a  rank  which  had  ^* 

been  denied  him.     The  final  judgment,  dismissing  his  oppo-  i^j,     priTiiege 
sition,  forms  an  insuperable  bar  to  his  renewing  any  claim  ^*^f  ^«e"  ^^ 

■^  .  ried  to  the  ae- 

for  a  privilege  on  the  balance  at  the  fool  of  said  tableau,  count ofthe mast 
irregular  and  defective  as  it  may  be  in  other  respects.    Even  cpeditor«"at"ibe 
if  the  present  appellant  had  succeeded  in  raising  in  our  minds  footofihes^cond 
some  doubts  as  to  the  correctness  of  the  former  judgment, 
we  could  not  touch  it.     Res  judicata  pro  veritate  accipUur. 

As  to  the  new  assets,  the  distribution  of  which  the  court 
below  is  now  called  upon  to  regulate,  they  do  not  include  > 
any  portion  of  the  proceeds  of  the  separate  sale  of  the  goods 
alleged  to  have  been  sold  by  Carnes  to  the  insolvents  ;  the 
appellant  has,  consequently,  shown  in  them  no  privilege  or 
cause  of  preference  whatever. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


46    378[ 


HUBfiELL  V8.    READ. 

AFPEAL     FftOM    TBB    COURT    OF    THE    FIRST    JUDICIAL    DISTRICT,    JUDGE 

BUCHANAN   FRE8IDINO. 

Putnen  doing  business  as  ^  wood  merchants^  and  running  drays  for  hirt^^ 
constitute  a  commerci&l  partnership,  and  are  bound  in  solido  for  the 
obligations  of  tho  firm. 

This  is  an  action  on  a  promissory  note  against  Lewis  A. 
Read,  one  of  the  firm  of  Skeels  &  Read,  as  endorser.  The 
note  is  drawn  to  the  order  of,  and  endorsed  by,  the  firm  of 
Skeels  &  Read. 
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EAVTiiur  DrsT.      According  to  an  agreement  of  counsel,  in  the  record,  it  is 

January,  1840.  admitted  that  Skeels  &  Read  were  ^^parliMTS  as  uood  mer- 

BVBBXLL      chants  and  in  running  drays  for  hire,^*  Judgment  was  rendered 

^^^        against  Read,  in  solidoy  on  the  endorsement  of  the  firm,  and 

he  appealed. 

Harrisony  for  the  plaintiff. 
Lockelty  contra. 

Morphy^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  is  sued  as  one  of  the  6rm  of 
Skeels  &  Read,  for  an  endorsement  of  the  firm,  on  a  note  of 
four  hundred  dollars.     An  agreement  of  counsel  is  appended, 
at  the  foot  of  the  record,  submitting,  as  the  only  question  in 
the  case^  whether  Read  is  bound  in  solido ;  the  defendants, 
Skeels  &  Read,  being  partners  as  wood  merchants  and  in 
running  drays  for  hire.      The  very  words  of  the  question 
propounded,  hardly  leave  any  room  for  doubt  or  deliberation; 
for,  if  the  partners  are  merchants,  as  they  are  thus  admitted 
to  be,  they  must  be  supposed  to  carry  on  those  dealings  which 
are  peculiar  to,  and  most  common  among  merchants,  and 
which,  under  article  2796,  of  our  Code,  characterize  com- 
mercial partnerships.     Ii  matters  not  whether  those  dealings 
are  confined  to  one,  or  extend  to  every  kind  of  personal  pro- 
PiirtoersdoiDg  perty ;  it  is  the  act  of  buying  and  selling  those  things  that 
merchant,  and  the  partners  trade  in,  which  stamps  a  mercantile  Character 
7wtSS'  consti-  ®"  ^^®''"  partnership ;  such,  we  cannot  but  believe,  must  have 
tute  a  eommer-  been  the  business  and  dealings  of  Skeels  &  Read,  as  wood 
and  are  bound  m  merchants.     They  must,  therefore,  be  viewed  as  commercial 
ili^oM  of  ih^  partners,  and  held  linhle  m  solido.      The  semblance  of  a 
firm*  defence,  exhibiied  in  this  court,  throws  but  too  thin  a  veil 

over  the  real  nature  and  object  of  this  appeal,  to  protect  the 
appellant  from  the  damages  prayed  for  by  the  appellee. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  ten  per  cent, 
damages  on  the  amount  of  the  note,  and  costs  in  both  courts. 
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/ 

Eastbbv  Dist. 

60SSETT  V8.    CASHELL.  Jamuuy^  1840. 


OOMVTT 
APPEAL  FKOM  THE   COURT   OF    THE    SECOND    JUDICIAL  DISTRICT,  VOK   THE  ^^ 

PAEJSH  OF  AaaUHPTION,  JUDGE  COOLET,  THEN  OF  THE  FOURTH  DISTRICT,  r^tM^rx^ 

P1B8XDIN6. 

An  appeal  lies  from  an  interloctitofy  judgment,  letting  aside  a  writ  of 
wqaestration. 

The  surety  in  a  sequestration  bond  must  reside,  and  have  his  domicil  in  the 

parish  where  the  suit  is  instituted,  or  the  sequestration  may  be  set  aside. 

This  is  an  appeal  from  a  judgment  of  the  District  Court, 
setting  aside  the  sequestration,  because  the  surety  in  the 
l)ond  did  not  reside  within  the  jurisdiction  of  the  court,  as 
required  by  law.  The  facts  are,  that  the  suit  was  instituted 
io  the  parish  of  Assumption,  in  which  the  plaintiff  obtained 
an  order  to  sequester  the  crop,  then  growing  on  the  defend- 
ant's plantation. 

The  defendant  being  absent,  a  curator  ad  hoc  was  appoint- 
ed, who  moved  the  court  to  set  aside  the  sequestration,  on 
the  ground  that  the  surety  in  the  sequestration  bond  was  not 
domiciliated  in  the  parish. 

It  was  shown,  that  the  surety  resided  in  the  parish  of  St. 
James,  at  the  time  and  since  signing  the  bond.  There  was 
judgment  ordering  the  writ  of  sequestration  to  be  set  aside, 
and  the  plaintiff  appealed. 

Ilsley^  and  JficholU^  for  the  appellant. 
Taylor y  contra. 

JUartifiy  •/*.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  an  interlocutory  judgment 
selling  aside  a  writ  of  sequestration.  It  is  contended  that  an 
appeal  does  not  lie  in  this  case,  because  the  judgment  is  not 
final,  and  works  no  irreparable  injury.  This  question  is  not 
res  novoy  and  was  settled  in  the  case  of  the  ^*  State  vi.  Judge 
Lewis,"  9  Martin,  301,  in  which  we  held,  that  this  objec- 
tion was  not  a  sufiScient  cause  for  the  discharge  of  a 
mandamus  nisi  to  the  judge  of  the  first  district. 


UBPHKRD 
JOXTK  XT  AL. 


S46  CASES  IN  THE  SUPREME  COURT 

EimBH  DiflT.      The  sequestration  was  set  aside  od  a  suggestion  that  the 
^onuary^  1840.  surety  in  the  bond  was  not  domiciliated  in  the  parish. 

It  appears  that  this  suit  was  brought  in  the  parish  of  As- 
sumption, and  there  is  an  admission  in  the  record  that  the 
surety  resides  in  the  parish  of  St.  James.  According  to  the 
Louisittna  Code^  article  301 1,  and  the  Code  of  Practice,  article 
276,  the  surety  should  be  a  resident,  and  have  his  domicil  in 
the  parish  of  Assumption. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  ihe 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


SHEPHERD  vs.   JONTE   ET   AL. 

▲mill*  rKOM  TBI   COURT  OF  THE  TIBST  JUDICIAL    DISTRICT,  JUDOB 

BUOBANAN   PRB8IDINO. 

Where  the  notary  certifies  that  ">  notices  of  protest  were  served  on  the 
endorsers,  by  letters  delivered  to  them,  personally,  by  L.,**  etc^  it  i> 
insufficient  The  notary  cannot  certify  what  was  done  by  another,  so 
as  to  bind  the  endorser. 

This  is  an  action  against  the  maker  and  endorser  of  a 
promissory  note,  protested  for  non-payment. 

The  parish  judge,  acting  as  notary,  certifies,  that  *^  notices 
of  protest  were  served  on  the  endorsers  of  the  note,  by  letters 
to  them  delivered  personally ;  one  to  William  Jones,  by  Mr. 
F.  T.  Laizer,  &c."  Jones  was  the  endorser  sued,  and  denied 
that  he  had  been  legally  notified  of  protest  and  non-payment 
of  the  note. 

There  was  a  verdict  and  judgment  against  the  defendants, 
Jonte  and  Jones,  in  soUdo^  and  they  appealed. 

McKmney^  for  the  plaintiflf. 


RAB7  V8.   BROWN. 

APPSAL   PftOM  THE   COUET  OF  TttE   FOURTH   JUDICIAL   DIBTMCT,  FOA    THB 
PARISH  OF  IBERyiLLF,  THE  JUDGE  OF  THE  8EOOND  DISTRICT  PB8ID1NO. 

Where  the  cause  had  been  laid  oyer,  from  day  to  day,  until  the  last  day  of 
the  term;  when  it  was  taken  up,  the  defendant's  counsel  moved  for 
attachments  for  his  absent  witnesses,  and  that  the  cause  lie  oyer  until 
the  attachmenlB  be  returned :  Heid^  that  the  party  must  either  proceed 
to  trial,  or  disclose  and  show  the  materiality  of  the  testimony  of  the 
absent  witnesses. 

This  18  aD  action  to  recover  a  sum  of  money  on  a  written 
coniracty  signed  by  the  defendant,  in  which  he  engages  to 
purchase  and  pay  for  a  crop  then  growing  on  his  own  land, 
but  made  by  the  plaintiff. 


BABT 

Vt, 

BROWir. 
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Wilis,  for  the  defendant.  Eastbrit  Dist, 

Jattuanft  1840. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

This  case  is  perfectly  clear  against  the  drawer  of  the  pro- 
missory note  ;  but  we  think  the  plaintifl*  has  failed  to  prove 
the  liability  of  the  endorser.  The  notary  certifies  that 
'*  notices  of  protest  were  served  on  the  endorsers,  &c.,  by 
letters  to  them  delivered,  personally  ;  one  to  William  Jones, 
by  Mr.  F.  T.  Laizer,  and  one  to  Shepherd,  by  Mr.  Edward 
Buisson,"  &c.  If  the  notary  had  certified  the  manner  in 
which  he  had  served  the  notices,  it  would  have  been  good 
evidence  under  the  statute ;  but  he  cannot  certify  what  was 
done  by  others  out  of  his  presence. 

The  judgment  is,  therefore,  afiSrmed,  as  to  the  defendant, 
Jonte,  with  costs,  and  ten  per  cent,  damages;  and  reversed 
as  to  William  Jones,  and  judgment  is  rendered  in  his  favor, 
as  in  case  of  a  non-suit,  with  costs,  in  both  courts. 


V9, 
BBOWir. 
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ExmBv  Dm.      The  defendant  pleaded  various  nnaUers  in  defence,  and 

January,  1840.  reconvened  in  damages. 

B4]iY  The  following  term  of  the  courf,  after  the  cause  was  at 

issue,  it  was  laid  over,  from  time  to  time,  until  the  last  day 
of  the  term,  when  it  was  called  up  for  trial. 

The  defendant's  counsel  (he  being  absent)  moved  for 
attachments,  returnable  instanter,  to  bring  in  (wo  witnesses 
residing  in  the  parish,  and  that  the  trial  be  suspended  until 
the  attachments  were  returned.  The  judge  presiding  refused 
to  wait,^and  ordered  the  trial  to  proceed,  unless  the  party 
disclosed  what  he  expected  to  prove  by  said  witnesses.  The 
defendant's  counsel  answered  that  they  could  not  make  such 
disclosure,  as  the  defendant  himself  was  absent.  The  judge 
ordered  the  trial  to  proceed,  on  the  grounds  that  the  cause 
bad  been  assigned  for  trial,  and  postponed  from  day  to  day, 
though  not  from  the  fault  of  the  parties,  but  from  the  press 
of  business ;  that,  as  the  court  was  about  to  close  its  term, 
it  was  useless  to  issue  attachments  for  the  witnesses,  because 
the  court  would  be  adjourned  before  a  return  could  be  made; 
that,  in  ordinary  cases,  in  the  commencement  of  the  tenxi^ 
when  the  attendance  of  witnesses  could  be  procured,  an 
attachment  would  be  allowed,  and  the  trial  delayed,  without 
compelling  the  party  to  disclose  what  he  expected  to  prove, 
&c.  The  defendant's  counsel  excepted  to  the  decision  of  the 
court  ruling  them  to  trial. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  part  of 
his  demand,  and  the  defendant  appealed. 

Burke  and  Tayhr,  for  the  appellant. 
EdwardSf  contra. 

JHorphy^  /.,  delivered  the  opinion  of  the  court. 

This  suit  has  been  brought  on  certain  articles  of  agree- 
ment to  recover  of  defendant  the  purchase  money  of  a  sale 
to  him  made  by  plaintiff.  Various  matters  were  set  up  in 
defence  and  damages  claimed  in  reconvention  for  a  breach 
of  the  contract  sued  on. 
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Our  atteDtion  has  been  called  to  a  bill  of  exceptions  which  EAtnsiiir  Oirr. 
presents  the  only  question  in  the  cause,  to  wit :  whether  the  *^g"«<gry»  *M0- 
defendant  was  properly  ruled  to  trial  in  the  court  below.  babt 

On  the  last  day  of  the  term,  this  case,  which  had  been  amowir. 
postponed  from  day  to  day,  came  on'  for  trial,  when  defend- 
ant's counsel  caused  two  of  his  witnesses  to  be  called.  '  They 
DoC  appearing,  he  exhibited  summonses  regularly  served  on 
them,  prayed  for  an  attachment,  and  moved  that  the  case  be 
laid  over  until  the  return  of  the  attachment.     The  court  con-     Where    the 

.,.,,.  -  .         -  cause  had  heen 

sidenng  that  this  course  amounted  to  a  motion  for  a  con-  laid  over,  from 
tinuance,  because  no  return  could  be  expected  before  its  ?hJYart*''day"of 
adjournment,  decided  that  defendant  should  proceed  in  the  !*>«  ^«™ «  ^^eu 

^  t  •     '^  '^^  taken  op, 

trial,  or  disclose  the  facts  which  he  expected  to  prove  by  his  the  defendant's 
absent  witnesses.  The  defendant's  counsel  stated  that  the  f^^^taehments 
course  suggested  by  the  court  could  not  be  complied  with,  ^^^  ^'*  ***•*"' 

oo  J  r  ^     »  witnesses,     and 

defendant  not  being  present,  and  his  counsel  not  being  that  the  cause  lie 
informed  of  the  evidence  expected  of  the  witnesses.  We  attachments  be 
think  that  the  couri  did  not  err.  Had  the  motion  been  one  JJi"™e'  SSy 
for  continuance  eo  nomine^  the  court,  before  granting  it,  should  must  either  pro- 
have  been  satisfied  of  the  materiality  of  the  evidence  disclose  and 
wanted,  and  it  would  have  been  incumbent  on  the  p^rty  or  riSu-^of th'etesi 
his  counsel,  to  be  ready  in  court,  to  make  the  necessary  oath,  timonjroftheab- 

sent  witnesses. 

To  permit  the  course  attempted  to  be  pursued  here,  would 
be  to  permit  an  evasion  of  all  those  articles  of  our  Code  of 
Practice  which  require  a  party  to  show  the  necessity  of  fur- 
ther delay,  before  he  can  entitle  himself  to'^a  continuance. 
The  mere  act  of  taking  a  subpmia  from  the  clerk,  and  hand- 
ing it  to  the  sheriff,  does  not,  in  any  way,  show  the  necessity 
or  materiality  of  the  testimony  of  the  witnesses  summoned. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


S2  VOL.  XIV. 
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Eastkbh  Dist. 
January,  1S40.    BLOIS,   TUTOR,  ETC.,   AND   EMILIE   DEMOURELLE  VS,   TARD   U 


BIAIB,  TUTOR, 
ETG.,Ain>S][IIJB 


BLOIS'S   STNDXCS. 


SBMOURXLLK,  ^TfKAL  VftOM  THE  OOUKT   OF    THB    FIRST  JUDICIAL  OlflTJlIOT,  JUOGX 

Vt. 
TARD  ft  BLOU'A  BUCHANAN  PRC81DIN0. 


BTimiCS. 


Creditor!  havinf  claiim  afRinst  property  sarreiiderod  by  the  ineoWeiits, 
will  not  be  permitted  to  litigate  their  demands  separately  against  the 
syndics,  but  will  be  required  to  cumulate  them  with  the  insolvent 
proceedings. 

In  this  ca^e,  Yard  &  Blois  having  made  a  surrender  of 
their  property,  syndics  were  appointed  by  the  creditors. 
Thomas  Blois,  one  of  the  insolvents,  as  tutor  of  his  minor 
son,  claimed  to  be  a  privileged  creditor,  for  a  large  sum,  on 
the  property  surrendered  ;  and  also  his  second  wife,  Emilie 
Demourelle.  They  each  instituted  separate  suits  against 
the  syndics,  who  denied  their  right  to  recover.  The  wife 
was  declared  to  have  a  privilege,  and  the  syndics  appealed. 

The  case  of  Blois,  tutor  of  his  son,  was  also  submitted  to 
the  court,  on  the  question  of  privilege  alone,  which  was 
decided  in  the  negative,  and  the  plaintiffs  appealed. 

Carter^  for  the  plaintiffs. 
Locketty  contra. 

SuUardy  /.,  delivered  the  opinion  of  the  court. 

In  these  two  cases,  the  plaintiffs,  being  the  wife  and  pupil 
of  one  of  the  firm  of  Yard  &  Blois,  sue  the  syndics  as  privi- 
leged creditors.  The  facts  are  set  forth  vaguely,  and  any 
judgment  which  this  court  might  pronounce,  would  be  hypo- 
thetical. The  other  creditors  are  not  before  us,  and  the  rank 
of  the  plaintiffs  can  only  be  settled  contradictorily.  The 
proceeding,  in  our  opinion,  is  irregular,  and  these  suits  ought 
to  have  been  cumulated  with  the  proceedings  of  Yard  & 
Blois  o«.  Their  Creditors,  and  the  amount  due  the  plaintifls,  as 
well  as  their  relative  ranks,  as  creditors,  ascertained  in  the 
usual  way,  on  an  opposition  to  the  tableau  of  distribution. 
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It  is,  therefore,  considered  by  the  courts  that  the  two  judg-  Earbu  Pist. 
meats  be  reversed ;  the  appellees  paying  costs  of  the  appeal  Jonuoryt  iMo. 
respectively.    And  it  is  further  ordered,  that  these  cases  be  xobus  et  al. 
remanded  to  the  District  Court,  and  cumulated  with  the  ^' 

proceedings  in  the  case  of  Yard  &  Blois  vs.  Their  Creditors, 
with  a  view  to  further  proceedings,  according  to  law. 


MORRIS   ET   AL.   V9.   KEMP. 
APPBAti  VEOM  THB  COUKT  09  FROBATS8,  FOK  TBS  PAKUH  OF  ST.  HBLINA* 

A  sale  of  property  inherited  by  a  minor,  ordered  by  a  family  meeting  not 
conToked  for  that  purpose,  and  which  is  not  shown  to  be  necessary,  is 
null  and  void,  and  will  be  set  aside,  on  an  opposition  to  a  monition  for 
its  confirmation. 

■ 

A  ftmily  meeting,  convoked  fbr  specific  and  different  purposes,  is  without 

authority  to  order  a  sale  of  property  inherited  by  a  minor,  whose  inte- 
reets  they  are  called  on  to  protect. 

This  is  an  appeal  from  a  judgment  of  the  Court  of  Probates 
(rf  the  parish  of  St.  Helena,  homologating  and  confirming 
the  probate  sale  of  a  tract  of  land  to  the  defendant.  The 
facts  show,  that  Margaret  M.  Morris  was  the  wife  and  sur- 
viving widow  of  Presley  Stephenson,  deceased,  and  adminis- 
tratrix of  his  succession ;  and  also  natural  tutrix  of  a  minor 
daughter,  sole  issue  of  the  marriage.  She  afterwards  mar- 
ried ooe  A.  R.  Morris^  and  presented  a  petition  to  the  probate 
judge,  praying  that  **a  family  meeting,  composed  of  the 
relations  and  friends  of  her  minor  daughter,  be  convolved,  to 
deliberate  on  the  propriety  of  retaining  her  in  the  tutorship, 
and  also  to  deliberate  on  other  matters  relating  to  the  admi- 
nistration of  said  estate." 

A  family  meeting  was  convoked,  accordingly,  which  con- 
firmed the  petitioner  as  tutrix,  and  her  husband  as  co-tutor, 
of  her  minor  daughter,  and  appointed  J.  K.  Gorman  under 
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BirrtmH  Dnr.  tutor,  and  administrator  of  the  estate  of  Presley  Stephenson, 
January,  1840.  deceased.  The  meeting  further  declared,  that  the  estate 
MOKRis  IT  j^  ^^  indebted  ten  thousand,  seven  hundred  and  fifty-five 
^'  .  dollars,  and  ordered  that  it  be  sold,  at  probate  sale,  on  certain 
terms  and  conditions. 

The  proceedings  of  this  family  meeting  were  homologated, 
and  the  sale  of  the  property  decreed,  by  the  Probate  Court, 
accordingly.  At  the  sale,  Merrit  6.  Kemp  became  the  pur- 
chaser of  a  tract  of  land,  containing  five  hundred  and  forty 
acres,  for  the  price  of  two  thousand  three  hundred  and 
ten  dollars.  He  took  out  his  monition  to  have  the  sale 
confirmed.  ' 

Mrs.  Morris,  as  tutrix  of  her  minor  daughter,  and  assisted 
by  her  husband,  made  opposition  to  the  sale^  and  prayed  that 
it  be  annulled  on  the  following  grounds : 

1st.  That  the  sale  of  Stephenson's  succession  was  not 
provoked  by  an  administrator,  or  any  person  legally  autho- 
rized ;  but  only  on  the  application  of  the  widow  to  be  con- 
firmed in  her  office  of  tutrix,  &c. ;  and  that  said  sale  is 
contrary  to  law,  and  illegal. 

2d.  Because  there  was  no  appraisement  at  the  sale,  and 
the  property  was  adjudicated  to  the  defendant,  for  less  than 
its  appraised  value,  in  the  inventory. 

8d.  That  the  order  of  sale  was  illegal,  the  forms  of  law 
not  having  been  complied  with,  &c. ;  and,  also,  that  the 
terms  of  sale  are  not  complied  with. 

Upon  these  issues,  made  in  the  opposition  to  the  order  for 
the  monition,  the  cause  was  tried.  The  judge  of  probates 
decided,  that,  as  the  order  of  sale  was  predicated  on  the 
deliberations  of  a  family  meeting,  convened  for  the  special 
purpose,  it  was  legal ;  and  that,  although  the  minor  child 
bad  an  interest  in  Stephenson's  succession,  yet  it  was  the 
sale  of  the  property  of  the  succession,  and  not  that  of  the 
minor ;  that  the  estate  was  largely  in  debt,  and  nearly  the 
whole  of  it  community  property ;  and  that  the  purchaser  had 
complied  with  the  conditions  of  sale;  that, 'therefore,  the 
sale  was  legal,  and  should  be  homologated  and  confirmed. 
From  this  judgment  the  plaintifis  in  opposition  appealed. 
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AidrewBy  for  the  appellants.  BimRv  Diit« 

January^  1S40. 

Lawsofij  for  the  appellee. 


JCOBUB  XT  AIm 


Buttardy  /.,  delivered  the  opiDion  of  the  court. 

This  is  a  proceeding  under  the  act  of  1834,  '^for  the  fur- 
ther assurance  of  titles  at  judicial  sales.''  The  appellee 
procured  from  the  Court  of  Probates  a  monition,  calling  upon 
all  persons  who  might  have  any  right,  title  or  claim,  of  any 
nature  and  description  whatever,  &c.,  &c.,  to  show  cause 
why  the  sale  and  adjudication  to  him  of  a  certain  tract  of 
land,  belonging  to  the  estate  of  Stephenson,  made  under 
the  authority  of  said  court,  should  not  be  affirmed  and 
homologated. 

The  tutor  of  the  minor  heir  of  Stephenson  came  forward 
and  made  opposition  to  the  homologation  of  the  sale^  on  the 
following  grounds : 

l8t«  Because  the  order  of  the  Court  of  Probates,  in  pursu- 
ance of  which  the  sale  was  made,  was  unauthorized  by  law', 
not  having  been  applied  for,  nor  provoked  by  any  person 
having  a  right  to  do  so,  either  as  administrator  of  the  succes- 
sion of  Stephenson,  or  by  the  tutor  or  co-tutor  of  the  minor 
heir. 

2d.  Because,  even  supposing  the  order  was  legally  given, 
yet  the  property  did  not  sell  for  its  appraised  value. 

3d.  Because  the  terms  upon  which  the  land  was  sold  have 
not  been  complied  with. 

The  administrator  of  the  estate  intervened,  but  it  is  not 
important  to  notice  the  recusation  of  the  judge,  contained  in 

his  opposition.  -^  "^'h^'w 

Upon  looking  into  the  proceedings  which  led  to  the  aliena-  bya  minor,  or- 
tion  of  the  land  in  question,  we  find  a  petition  of  Margaret  fy'^e^fi'g  not 
M.  Morris,  late  widow  Stephenson,  to  the  Court  of  Probates,  ©ontoked  for 
representing  that,  since  she  was  confirmed  as  natural  tutrix  whieh  is  noi 
of  her  minor  child,  and  administratrix  of  the  estate  of  her  late  eesniyl^u  niui 
husband,  she  had  contracted  a  second  marriage  with  A.  R.  *°fii,^^i^t,'ide 
Morris,  without  calling  a  family  meeting  to  decide  upon  their  on  anoppoiition 
retaining  the  tutorship.    She,  therefore,  prays  that  a  family  iu'coXmarKm. 
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EtfTiBv  Diifii  meetings  may  be  convened  to  deliberate  on  the  propriety 

Jfamiary,  1840.  of  retaining  ber  in  the  tutorship^  and  also  to  deliberate 

K'Kimnr™  ^^  Other  matters  relating  to  the  administration  of  said  estate. 

«»-  A  family  meeting  ivas  convened  accordingly,  and  proceeded 

B8TATX.       to  advise  that  the  property  belonging  to  the  estate  should  be 

sold.    The  advice  of  the  family  meeting  was  homologated, 

and  the  property  was  sold  without  regard  to  the  appraisement. 

Afiuniiy  meet-     NotbiQg  shows,  in  our  opioion,  the  necessity  of  the  sale  ia 

for'tpMrnTaod  quesUiffi.    The  family  meeting  was  convoked,  for  a  difierent 

diffsrent^^^or-  purpose  altogether,  and  had  no  authority  to  direct  a  sale ; 

authoritT  to  or-  nor  docs  the  record  show  that  this  was  a  case  in  which  the 

pertj  inhJited  property,  belonging  to  minor  heirs,  could  be  sold  without 

w^oJ  interests  f®8*fd  ^  wi  appraiaemenU    We  conclude^  therefore,  that  the 

they  are  called  judge  erred  in  overruling  the  opposition. 

on  to  protect     "      ^  o  » r 

The  judgment  of  the  court  of  probates  is,  therefore, 
reversed,  and,  proceeding  to  give  such  judgment  as  should 
have  been  rendered  below,  it  is  further  ordered  and  adjudged, 
that  the  sale  of  the  land  in  question  be  rescinded  and 
annulled,  and  that  the  appellee  pay  the  costs  of  both  courts. 


M^KINNET  V8.  BEESON's   ESTATE. 

APPSAL  Wnom  TBV  COUET  OP  PBOBATB8,  POR  THI  PAKUn  ARB  OITT  OP 

NKW-0KXiIAN8. 

A  aimple  denial  of  the  plaintiff's  right  to  sue  aa  the  holder  of  &  negotiable 
inatnunent,  cannot  authorize  the  maker  to  contest  his  tiUe  to  it, 
when  he  holds  by  a  blank  endorsement,  unless  it  has  been  loet  or 
stolen. 

In  a  suit  against  the  maker  of  a  note,  it  is  no  ground  of  deftnee  thmi 
it  was  improperly  transfeited  by  the  curator  of  an  estate^  ta  wkU 
h  belonged,  to  the  holder^  when  it  is  endoned  ia  Uaidu 
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This  is  an  action  against  the  maker  of  a  promissory  note,  EAtnBH  Diir. 
made  payable  to  the  order  of,  and  endorsed  in  blank,  by  «fa>wary,  mo, 
Messrs.  Sloo  &  Byrne,  and  also  by  W.  W.  Stewart.    The      ^jomn^ 
maker  of  the  note,  Amos  Beeson,  having  died,  suit  was         ^ 
instituted  against  his  widow,  as  partner  in  the  community,       istais. 
and  tutor  to  the  minor  children,  and  as  representing  the 
estate  of  the  deceased. 

The  attorney  and  agent  of  the  widow  Beeson,  pleaded  a 
geQeral  denial,  and  denied  specially,  that  the  note  was  ever 
transferred  to  the  plaintiff  by  any  one  authorized  to  do  so,  or 
ttiat  be  gave  any  consideration  therefor ;  and  avers,  that  he 
is  not  the  bona  fide  holder  or  owner  of  the  note.  The  defend* 
ant  further  avers  that  said  note  was  given  in  part  payment 
of  a  lot  of  ground,  purchased  at  the  sale  of  L'Hommedieu's 
succession.  That  said  succession  is  administered  by  W.  W. 
Stewart  and  one  Rawson,  as  curators,  who  are  still  in  ofSce ; 
that  Stewart  had  no  authority  to  endorse  and  transfer  said 
note,  which  was  done  aAer  it  was  over*due,  and  had  been  put 
into  the  hands  of  the  plaintiff's  brother  as  attorney,  for  the 
liquidation  and  settlement  of  L'Hommedieu's  estate,  to  which 
it  properly  belongs;  and  that  the  plaintiff  took  it  with  a 
knowledge  of  these  circumstances* 

Under  these  pleadings  and  issues  the  cause  was  tried. 

It  was  in  proof,  that  the  note  was  given  in  part  payment  of 
a  lot  purchased  at  the  sale  of  L'Hommedieu's  succession, 
which  was  administered  by  W.  W.  Stewart  and  one  Rawson, 
both  of  whom  are  still  the  curators;  that  the  plaintiff's 
brother  was  employed  as  the  attorney  of  the  curators  for  the 
settlement  of  L'Hommedieu's  estate,  and  that  these  brothers 
reside  together  in  the  same  house  ;  that  the  note  was  trans- 
ferred  to  the  plaintiff  after  it  became  due,  by  Stewart,  one  of 
the  curators^  who  endorsed  it  in  blank,  and  has  since  left  the 
state. 

From  the  evidence  thus  adduced,  the  judge  of  probates 
was  of  opinion  the  plaintiff  failed  to  prove  that  he  came  to 
the  possession  of  the  note  in  due  course  of  trade,  and  for  a 
valuable  consideration,  and  that  he  roust  be  tton«-euited« 
From  judgment  of  non-suit  the  plaintiff  appealed* 


M*icnmT 

B8TATB. 
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EAmmv  Dmt.      HUlSy  for  the  plaintiff  and  appellant. 
^"°^*  Eggleston  and  M^Cdteh^  for  the  defendant. 

Marphjif  /.,  delivered  the  opinion  of  the  court. 

This  18  an  action  by  the  holderof  a  promissory  note  against 

the  estate  of  the  maker.     The  answer  sets  up  in  defence 

divers  matters,  amounting,  in  substance,  to  a  denial  that  the 

.  petitioner  has  any  right  to  the  note  sued  on ;  that  it  was 

ever  legally  transferred  to  him  ;  or  that  he  ever  gave  for  it 

a  bima  fide  consideration.    Upon   the  evidence  adduced  in 

support  of  this  defence,  which  was  taken  subject  to  all  legal 

exceptions,  there  was  a  judgment  of  non-suit,  from  which 

A  limpie  de-  the  plaintiff  has  appealed. 

Uff't^riffh^tosue,     A  bare  denial  of  a  plaintiff's  right  to  a  negotiable  in- 

rnmaabirin-  ^trument,  which  is  put  in  suit,  cannot  of  itself  authorize 

itraraeiit,ctnDot  the  maker  to  investigate  or  contest  his  title  to  the  same, 

maker  to  oontett  whou  he  holds  by  a  blank  entlorsement,  unless  the  note 

when 'he  holds  ^^^  ^^^  '^^  ^^  Stolen,  which  is  not  alleged  in  this  case. 

by  a  blank  en-  The  maker,  who  wishes  to  question  the  holder's  right  to 

donementy   on*  ,  , 

leit  it  hat  been  it,  must  first  show  that  he  has  an  interest  in  doing  so ; 
oitoritoien.     f^^^  -^  y^^  y^^  ^^^  ^j^^  question  of  ownership  is  one  with 

which  he  has  nothing  to  do.  That  interest  may,  and  gen- 
erally does,  consist  in  preserving  some  equitable  grounds  of 
defence,  of  which  he  apprehends  an  attempt  is  made  to  de- 
prive him,  by  an  assignment,  which  is  not  bona  fide.  No  such 
allegation  is  to  be  found  in  the  answer,  but  on  the  trial  some 
attempt  was  made  to  prove  that  the  succession  of  L'Homme- 
dieu,  from  whose  curator  the  plaintiff  holds  the  note,  was 
largely  indebted  to  the  deceased,  Beeson,  and  that  there  were 
accounts  to  be  adjusted  between  the  two  estates.  Granting 
that  such  be  the  fact,  the  defence  would  be  but  little  aided 
by  the  admission,  for  it  appears  from  the  pleadings  and  docu- 
mentary evidence,  that  the  note  sued  on  was  given  in  part 
payment  of  a  lot  of  ground,  adjudicated  to  the  deceased, 
Beeson,  at  the  sale  of  the  succession  of  L'Hommedieu,  and 
that  the  estate  is  insolvent ;  no  set  off  could,^therefore,  be 
pleaded  by  the  defendant,  had  the  action  been  brought  by 
the  curator  of  UHommedieu's  estate.     Orem  vs.  Dam  et  oL, 
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7  Martin^  JV*.  «S.,  238.     But  it  is  contended,  that  Stewart,  EAmnv  Di«r. 
one   of  the  curators  of  L'Hommedieu's   estate,  could  not  January,  iMo. 
legally  transfer  a  nole  belonging  to  the  saoie,  or  give  it  to  the        dayis 
plaintiff  in  payment  of  his  own  debt,  as  one  of  defendant's         J^ 
wiinesses  testified  has  been  done  in  this  case.    If  such  trans- 
fer, or  use  made  of  the  note,  be  illegal  and  improper,  as  no  the*mjike?of  a 
doubt  it  is,  the  act  has  operated  no  injury  to  the  defendant,  note,  it  is   no 
and,  therefore,  affords  him  no  just  cause  of  complaint.     The  f^^  that   It 
curator  is   responsible  for  the  whole  amount  of  the  notes  JJInrfSKd^by 
received  from  the  sale  of  the  succession  of  L'Hommedieu,  and  theeontorofaii 
the  creditors  and  other  persons  concerned,  will  no  doubt  look  it  beiooged,  to 
to  his  securities,  if  he  fails  to  render  a  faithful  account  of  lu,*'endoIi^**tS 
them.     On  the  merits,  the  plaintiff  is  entitled  to  recover,  blank, 
having  made  out  his  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed,  und  this  court,  now  proceeding  to  render  such 
judgment  as  should  have  been  given  below,  do  order  and 
adjudge,  that  the  plaintiff  do  recover  of  the  estate  of  Amos 
Beeson,  the  sum  of  one  thousand  and  three  dollars,  with 
legal  interest  from  the  25th  of  September,  1837,  and  costs  in 
both  courts,  and  that  the  property  mortgaged,  as  set  forth  in 
plaintiff's  petition,  be  sold  to  satisfy  this  judgment. 


DAVIS  V8,    CO  AN. 

APPBAL    FKOM    THB   CITT  COOKT  OF   NBW-0ELEAN8,  JUDGE   DUNCAN 

FEESIDlNa. 

A  paity  pfeading  minority,  and  it  ia  shown  that  he  ia  near  the  a^  of 
nuyority,  he  tnutt  eUar}^  makt  it  appear  that  he  was  a  minor  at  the 
time  of  the  contract,  or  his  plea  will  not  avail  him. 
33  VOL.   XIV. 
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Eastkhk  Dm,      This  suit  is  instituted  on  a  promissory  note  executed  by 

January^  1840.   (he  defendant.     The  plea  is,  minority  at  the  time  of  executing 

SATIS        the  obligation.    The  testimony  is  somewhat  contradictory^ 

^^         but  the  judge  presiding  was  of  opinion  it  preponderated  to 

the  side  of  the  defendant,  rendered  judgment  in  his  favor, 

from  which  the  plaintiff  appealed. 

JDureUy  for  the  appellant. 
BriggSf  contra. 

JUartiny  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  sustaining  the 
,  defendant's  plea  of  minority.  It  was  supported  by  one  wit- 
ness. A  second  witness  was  called,  who  disclosed  the  fact 
that  an  official  record  of  the  birth  of  the  defendant  existed, 
and  upon  objection  being  made  to  his  testimony,  he  was 
ordered  to  stand  aside.  The  plaintiff's  counsel  then  moved 
that  the  whole  of  the  testimony  of  the  first  witness  be  stricken 
out,  at  least  so  much  thereof  as  went  to  prove  the  minority 
of  the  defendant  by  parole.  This  the  judge  refused  to  do,  on 
the  ground  that  the  application  came  too  late.  The  plaintiff 
then  introduced  a  witness  who  deposed,  that,  a  few  months 
ago,  the  defendant  told  him  that  he  was  twenty-two  years  of 
age.  That  the  defendant  keeps  a  lottery  office ;  has  a  sign 
over  his  door ;  and  that  the  note  sued  on  was  given  by  him 
in  the  course  of  his  business  as  a  lottery  office  keeper. 

It  is  unnecessary  to  decide  whether  the  judge  a  quo  erred 

Aputjplead-  in  rejecting  the  plaintiff's  application.     When  a  party  is  near 

arS  it?«"hown  ^^®  ^S^  ^^  majority ;  his  openly  and  publicly  doing  business 

that  he  is  near  as  a  person  of  full  age,  and  gives  himself  out  to  the  public 

the  age  of  majo-  '^,,  iiii  <./.!• 

rity,  he  imut  as  such,  he  must  be  held  to  very  strict  proof  of  his  non-age. 
^w-olat^he  I*^  ^he  present  case,  the  testimony  of  the  first  witness  is 
was  a  minor  at  balanced,  at  least,  by  that  of  the  second.     The  defendant 

the  time  of  the  '  '' 

contraet,  or  his  has  not  even  made  probable,  that  which  he  was  bound  to 

plea    will     not         ,  ^    . 

avail  him.  make  certain. 

The  plaintiff  has  fully  made  out  his  case,  and  is  entitled 
to  judgment. 
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It  IP,  therefore,  ordered,  adjudged  and  decreed,  that  the  EAnssir  Dist. 
judgment  of  the  City  Court   be  annulled,   avoided   and  -faw^wy*  *M0- 
reversed  ;  and,  proceeding  to  give  such  judgment  as,  in  our       baillabb 
opinion,  ought  to  have  been  given  in  the  court  below,  it  is 
ordered,'  adjudged  and  decreed,  that  the  plaintiff  recover, 
from  the  defendant,  the  sum  of  four  hundred  and  eighty- 
seven  dollars  and  seventy-four  cents,  with  legal  interest  from 
judicial  demand,  and  the  costs  in  both  courts. 


TUBHXB  jeSAL. 


SAILLARD   V8.    TURNER   ET   AL. 

ArPBAL   FROM   TBB   PARISH   COVRT,   FOR   THB    PARISH  AND   CITY   OF 

VBW-ORLEANB. 

Want  of  amicable  demand  specially  pleaded  and  shown,  saved  the  defend- 
ant the  costs  of  the  original  citation ;  and  also  those  of  appeal  by  revers- 
ing the  judgment. 

This  is  a  suit,  on  a  promissory  note,  against  the  maker 
and  endorser.  The  defendant?  pleaded  a  general  denial  and 
want  of  amicable  demand.  The  only  evidence  in  the  case  is 
the  protest,  and  certificate  of  the  notary,  of  notice  given  to 
the  parties.  There  is  no  proof  of  an  amicable  demand  being 
made  before  institution  of  suit.  There  was  a  verdict  and 
judgment  for  the  amount  of  the  note  sued  on,  against  the 
defendants,  and  they  appealed. 

BodiOj  for  the  plaintiff. ' 
Smithj  contra. 

BuUardj  J.,  delivered  the  opinion  of  the  court. . 

In  this  case  the  record  contains  no  proof  of  amicable 
demand,  the  want  of  which  is  specially  pleaded. 
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Eastjerh  DfST.      It  ie,  therefore,  ordered,  that  the  judgment  be  reversed, 

JanuasTf,  1840.  ^nd  that  ihe  plaintiff  recover,  of  the  defendants,  in  solido, 

voiA  *  TiTuiim  eleven  hundred  and  seven ty.fi ve  dollars,  with  interest,  at  five 

MMou'xrAL.   percent.,  from  the  3d  July,  1838,  and  four  dollars,  cost  of 

protest,  together  with  the  costs  of  the  Parish  Court,  except 

those  of  the  original  citation,  and  that  the  appellee  pay  the 

costs  of  appeal. 


POLO   &   TIVILIER  vs.   NATILI    ET   AL. 

APPEAL    FROM    THE    CITY    OOUET    OF    NRW-ORLBAlf8. 

The  vendor  of  personal  property  may  produce  evidence  to  show  that  the 
note  sued  on,  was  given  for  the  price  of  eeriain  fumiiure^  to  enable  him 
to  enforce  his  privilege  against  it  in  the  hands  of  his  vendee. 

Where  the  defendants  are  interrogated  as  to  the  consideration  of  the  note 
sued  on,  and  neglect  to  answer,  their  silence  must  be  taken  pro  eor^eui* 
and  it  will  be  deemed  full  proof. 

This  is  a  suit  against  the  maker  and  endorser  of  a  promis- 
sory note,  in  which  the  plaintiffs  had  certain  furniture  seques- 
tered in  the  hands  of  the  defendants,  on  which  they  claim  a 
privilege  as  vendors. 

The  defendants  pleaded  a  general  denial.  The  evidence 
shows  that  the  plaintiffs  sold  a  lot  of  furniture  and  rendered 
a  bill  of  it  to  the  defendants,  amounting  to  six  hundred  and 
fifty  dollars,  for  which  they  gave  the  note  sued  on.  On  the 
trial,  evidence  was  offered  to  show  this  fact,  which  was  ob- 
jected to.  Interrogatories  were  propounded  to  the  defendants 
calling  on  them  to  state,  that  the  consideration  for  which  the 
note  was  executed,  was  the  price  of  the  furniture  sold,  and 
in  their  possession.  They  neglected  to  answer,  and  the 
interrogalorkes  were  taken  for  confessed.  There  was  judg- 
ment for  the  plaintiffs,  and  the  defendants  appealed. 

Cidbertsony  for  the  plaintiffs. 
Preaux,  contra. 
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Martiny  /.,  delivered  the  opinion  of  the  court.  Eastbhh  Dm, 

The  plaintiffs  claim  from  the  defendants,  as  maker  and  -^^^^^^ryi  i»to. 
endorser  of  a  promissory  note,  its  amount,  with  privilege  on      bhumtwub 
certain  articles  of  furniture  sold  (o  them.     The  general  issue       kortbb. 
was  pleaded,   and   judgment  was  given   to  the  plaintiffs 
according  to  the  prayer  of  the  petition.     Our  attention  is     The  vendor  of 

^  "^     "^  "^  penooal  proper- 

first  drawn  to  a  bill  of  exception,  taken  by  the  defendants,  ty  maj  prodaee 

to  the  admission  of  evidence  of  the  note  having  been  given  SbAt^'the    note 

for  the  price  of  the  furniture,  on  which  the  privilege  is  asked,  ^^^^**^i'^ 

on  the  ground  that  the  note  was  a  novation  of  the  debt  con-  of  certain  fond- 

traded  by  the  purchase  of  the  furniture.  him'  to  enforee 

It  does  not  appear  to  us  that  the  judge  a  quo  erred.  See  ^^jQgt'^t'in  tK 
Lomiana  Code^  article  3194,  on  which  he  relied  in  giving  hands  of  hit 
judgment  sustaining  the  privilege. 

On  the  merits,  the  defendants  were  interrogated  as  to  the  Where  the  de- 
consideration  of  the  note,  which  the  plaintiffs  allege  to  be  terrogated  at  to 
the  price  of  the  furniture,  and  they  neglected  to  answer  these  ^^^  or^e^^^e 
interrogatories.     They  must,  therefore,  be  taken  pro  confesris.  sued  on,  and  ne- 

Ti  1.  ..  ,,.-  gtc®*  *o  antwer. 

Judgment  was  correctly  given  agamst  them,  and  the  sale  of  their      tiieoce 
the  furniture  ordered  to  be  made  in  satisfaction  thereof.  SSc<»i^«?and 

It  will  be  deem- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  judg-  ^    "   ^"^ 
nient  be  a£Srmed,  with  costs,  and  ten  per  cent,  damages. 


BRUMFIELD   V8.    MORTEE. 

ATPBAL  VAOM   THS   COURT   OT  THB    EIGHTH    JUDICIAL    DISTRICT,    FOR   TUB 
FARIIH   OF   BT.   TAMMANF,  THE   JUDGE   THEREOF   PRESIDING. 

There  being  no  grounds  on  which  to  prosecute  the  appeal  in  this  case,  it 
was  considered  as  taken  for  delay,  and  judgment  confirmed  with  ten  per 
cent,  damages. 

The  defendant  was  sued  on  his  promissory  note,  and  set 
up  various  matters  m  defence  against  the  payee.     He  also 
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EAtnms  DfST.  interrogated  the  plaintiff  as  to  the  ownership  of  the  note, 

Jamianf,  1840.   which  showed  that  the  plaintiff  held  it  for  the  heirs  of  Jacob 

BBimnKiA^  0^^  deceased.     The  interrogatories  were  not  answered. 

^'^  The  cause  was  submitted  to  a  jury,  on  all  the  matters  set 

up  in  defence,  who  returned  a  verdict  for  the  full  amount 

claimed.    Judgment  was  rendered  for  the  sum  found,  with 

five  per  cent,  interest,  and  the  defendant  appealed. 

Henneriy  for  the  plaintiff,  brought  up  an  exe^Tiplificalion  of 
the  record  after  the  return  day,  and  prayed  the  affirmance  of 
the  judgment,  with  ten  per  cent,  damages. 

Penny  contra. 

JUarphyy  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  on  a  promissory  note  of  three  thou- 
sand seven  hundred  and  twenty  dollars.  The  defendant, 
after  setting  forth  certain  grounds  of  defence,  which  he 
averred  to  have  against  the  payee,  propounded  interrogato- 
ries to  the  plaintiff  to  show  that  he  was  not  the  owner  of  the 
note  sued  on.  The  neglect  of  plaintiff  to  answer  the  inter- 
rogatories, exhibited  him,  in  the  court  below,  in  the  light  of 
a  trustee  of  the  real  owners  of  the  note,  and  opened  to 
defendant  all  his  alleged  means  of  defence  against  the  latter. 
The  jury,  who  tried  the  cause,  was  satisfied  that  they  were 
unfounded,  and  gave  a  verdict  for  the  plaintiff;  whereupon, 
defendant  having  failed  to  obtain  a  new  trial,  took  this 
appeal. 

The  record  is  brought  up  by  the  appellee,  and  he  prays  for 
V    damages  in  this  court. 

The  meagre  testimony  adduced  on  the  trial,  the  repeated 
affidavits  for  continuance,  and  the  neglect  to  bring  up  the 
record,  so  unusual  when  the  suitor  expetts  to  obtain  the  least 
advantage  by  the  appeal,  leave  no  doubt  in  our  minds  that 
the  present  one  is  taken  only  for  delay. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  and 
ten  per  cent,  damages  on  the  amount  sued  on. 
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EltTIRlV   DiST* 

BRUMFIELD  V8.   MORTEE.  January,  1840. 


BftUXYIBlB 


a 


APPBAI.    WKOM   THE    COURT    OF  THE   EIGHTH  JUDICIAL  DISTRICT,    FOR  THE 
PARISH   OF   ST.   TAMMANT,  THE   JUDGE    THEREOF    PRESIDING* 

Wbeti  the  dilatory  proceedings  in  the  court  below,  coupled  with  the 
abnence  of  any  defence,  as  set  up,  show  the  appeal  is  resorted  to  for 
delay,  the  judgment  will  be  affirmed,  with  ten  per  cent,  damages. 

lo  this  case  the  plaintiff  obtained  a  verdict  and  judgment 
for  the  amount  of  his  demand,  with  five  per  cent,  interest 
thereon,  and  the  defendant  appealed. 

The  counsel  for  the  appellee  brought  up  the  record,  after 
the  return  day  had  expired,  and  prayed  for  the  afiirmance  of 
the  judgment,  with  damages,  as  for  a  frivolous  appeal. 

Hennerij  for  the  appellee. 

JHorphyy  /.,  delivered  the  opinion  of  the  court. 

In  this  suit,  which  is  on  a  note  of  hand,  the  defendant 
propounded  interrogatories  to  plaintiff  to  obtain  the  confession 
that  he  was  not  the  oWner  of  the  note,  but  held  it,  and  put  it 
in  suit  for  the  payee,  against  whom  he  averred  that  he  had 
good  and  equitable  grounds  of  defence.  The  plaintiff  hav- 
ing failed  to  answer,  the  defendant  was  let  into  the  proof  of 
the  facts  tsei  up  in  defence,  but  he  offered  no  evidence  what- 
ever to  sustain  them.  Verdict  was  given  for  plaintiff,  and 
defendant,  after  the  ordinary  motion  for  a  new  trial,  appealed, 
but  neglected  lo  bring  up  the  record. 

The  dilatory  proceedings  resorted  to  in  the  court  below, 
and  the  absence  of  any  testimony  whatever,  show,  that  no 
serious  defence  could  be  intended,  and  that  this  appeal  is 
frivolous.  The  plaintiff  must,  therefore,  have  the  damages 
he  prays  for. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  District  Court  be  affirmed,  with  costs,  and  ten  per 
cent,  damages. 
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EAtniiir  Diirr. 

January,  1840.  BRUMPIELD  VS.    CUNNINGHAM. 

H 

BRUMPIBLD 

V'  APPBAL   FROM  THE    COUBT  OF  THB   EIGHTH    JUDICIAL    DISTBICT,  FOE  THE 

CUBKIXOBAX. 

PARISH  OF   ST.   TAHUANY,  THB   JODOE  THEBBOF  PEB81DIR0. 

Where  the  record  is  brought  up  by  the  appellee,  and  there  does  not  appear 
to  have  been  any  valid  defence,  the  appeal  will  be  considered  as  taken 
for  delay,  and  the  judgment  affirmedtwith  ten  per  cent,  damages. 

In  this  case  there  was  a  verdict  and  judgment  against  the 
defendant,  and  be  prayed  an  appefti,  but  failed  to  bring  up 
the  record. 

The  appellee  filed  an  exemplification  of  the  record  after 
the  return  day,  and  prayed  for  the  affirmance  of  the  judg- 
ment below,  with  ten  per  cent,  damages,  as  for  a  frivoloas 
appeal. 

Henneny  for  the  appellee. 

Marphy^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  being  sued  on  a  promissory  note,  averred 
that  he  had  given  it  in  payment  of  a  slave  bought  of  the 
heirs  of  the  late  Jacob  Oit;  that  the  plaintiff  had  no  right 
or  interest  in  the  note,  the  same  having  been  collusively  and 
fraudulently  put  in  his  hands  by  the  real  owners,  the  heirs 
of  Ott,  for  the  express  purpose  of  depriving  him  of  some 
equitable  grounds  of  defence,  which  he  sets  forth  at  full 
length  in  his  answer.  In  order  to  prove  plaintiff's  want  of 
interest  in  the  note,  defendant  propounded  interrogatories, 
the  answers  to  which  prove  conclusively  that  plaintiff  is  a 
bona  fide  holder  for  a  valuable  consideration.  A  verdict 
being  rendered  in  favor  of  plaintiff,  defendant  made  a  motion 
for  a  new  trial,  which  was  overruled;  he  then  took  the 
present  appeal. 

The  record  was  brought  by  the  appellee,  who  prays  for 
the  afiirmance  of  the  judgment,  with  damages. 

Afiidavits  for  continuance  at  two  successive  terms  of  this 
court,  and  their  neglect  to  bring  up  the  record,  coupled  with 
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the  absence  of  any  valid  defence,  as  to  this  holder,  furnish  EirrxBir  Dm. 
abundant  evidence  of  the  nature  of  this  appeal.  January,  i840. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  atid 
ten  per  cent,  damages  on  the  amount  of  the  note  sued  on. 


CHOICE  V8.    HARB7   ET   AL. 

APPKAL    PROM   THE    PAEISH   COURT,  POR    TBI   PARISH   AND   OITT   OP 

NRW-ORLBAN8. 

The  certificate  of  the  clerk  should  state  that  the  record  "  contains  all  the 
eoidenee  adduced  on  tht  trial^  or  the  appeal  will  he  dismissed. 

Vasoriy  of  counsel  for  the  appellee,  prayed  for  the  affirm- 
ance of  the  judgment,  with  costs,  and  ten  per  cent,  damages. 

On  examining  the  record,  the  clerk's  certificate  only  stated 
that  it  contained  a  transcript  of  all  the  proceedings,  as  well 
as  of  all  the  documents,  filed  in  the  case,  &c." 

The  judge  certified  at  the  end,  that  ^^  the  foregoing  record 
contains  aU  the  matters  of  fact^  upon  which  the  cause  was 
tried." 

The  case  was  submitted  to  the  court  on  the  record,  and 
appellee's  points  filed. 

Vasmf  for  the  plaintifi*  and  appellee. 
Kermicotty  contra. 

Jtfartin,  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  against 
them,  as  maker  and  endorsers  of  a  promissory  note. 

The  certificate  of  the  clerk  attests,  that  the  transcript  con- 
tains all  the  proceedings  and  the  documents  filed  in  the  case ; 
34  VOL.  XIV. 


CHOICR 

TV. 

RARBT  IT  Al. 
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KAivKRar  DiiT.  but  it  does  not  inform  us  that  it  contains  all  the  evidence 
January,  1840.  adduced  OH  the  trial.     We  are,  therefore,  unable  to  examine 

the  case  on  the  merits,  and  the  appeal  must,  consequently, 

be  dismissed,  with  costs  in  both  courts. 


CLABK 

Vf. 

•lATXH  ST  JOm 


UL266 
46    480 


CLARK  V8,    OLOTER   ET   AL. 

APPEAL   FROM  TBI   COURT   OF  THS  THIRD  DISTRICT,   FOR   THR   PARISH   OF 
EAST   FELICIANA,   JUDGE   SAUNDERS,  PARISH   JUDGE,    PRESIDING. 

An  affidavit,  in  which  the  plaintiff  states  that  ^  he  fean  the  defendant 
maj  remove  the  mortgaged  slave  out  of  the  jarisdiction  of  the  state,*' 
is  insufficient  to  obtain  an  order  of  sequestration.  He  shonld  »taU  the 
faeU  which  induce  hi*  apprehention. 

This  suit  commenced  by  injunction.  The  plaintifis  in 
injunction,  S.  &  T.  L.  Clark,  allege,  that  in  April,  1837, 
they  endorsed  a  note  of  one  James  C.  Shule,  for  two  thousand 
nine  hundred  dollars,  and  took  a  mortgage  on  a  small  plan- 
tation, and  6ome  slaves,  to  secure  them  against  their  endorse- 
ment. That  said  note  became  due,  and  was  protested  for 
non-payment,  and  that  judgtnent  and  execution  thereon  has 
been  obtained  against  them,  their  property  seized,  and 
advertised  for  sale. 

They  further  allege,  that  said  Shule  has  removed  to 
Texas,  but  left  one  of  the  mortgaged  slaves  in  the  possession 
of  one  Catherine  Glover,  and  that  they  are  informed  and 
believe  said  Shule  is  about  to  remove  said  slave  out  of  the 
state  of  Louisiana ;  and  pray  that  it  be  sequestered ;  its 
value  being  about  five  hundred  dollars. 

In  a  supplemental  petition,  the  plaintifis  allege,  there  is 
another  of  the  mortgaged  slaves  in  the  hands  of  Slaughter 
&  Badger,  of  Port  Hudson,  worth  one  thousand  dollars,  and 
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which  they  apprehend  may  be  removed.    They  pray  (hat  EisTssir  Dist. 
said  slave  be  sequestered,  and  that  Slaughter  &  Badger  be  Jammry,  i840. 
made  parlies  to  this  suit.  oi^bk 

The  affidavit  sets  forth,  that  the  plaintiff,  Clark,  ftastn  the  ^^^'^^ 
said  negro  may  ht  removed  beyond  the  jtarisdicHon  of  the  states 
unless  prevented  by  a  writ  of  sequestration. 

The  defendants.  Slaughter  &  Badger,  excepted,  and 
prayed  that  the  sequestration  be  set  aside. 

1.  Because  the  facts  set  forth  did  not  authorize  it. 

S.  They  are  improperly  made  parties. 

S.  The  affidavit  is  only  sworn  to  by  the  attorney  of  one  of 
the  plaintiffs. 

4.  The  affidavit  is  insufficient,  in  not  showing  the  facts 
which  induced  the  apprehension  that  said  slave  will  be  removed. 

5.  Neither  of  the  plaintiffs  state,  that  said  slave  would  be 
removed  out  of  the  state  before  they  could  have  the  benefit 
of  their  mortgage. 

6.  The  affidavit  is  informal  and  insufficient  in  several 
particulars. 

They  then  pleaded  various  matters  to  the  merits  of  the 
plaintiff's  demand. 

The  parish  judge  presiding,  sustained  the  exceptions,  and 
set  aside  the  sequestration,  and  the  plaintiffs  appealed. 

Laweon,  for  the  appellants. 
JIfitfe,  contra. 

Morphj/y  /.,  delivered  the  opinion  of  the  court. 

Plaintiffs  appeal  from  a  judgment  dissolving  an  order  of 
sequestration,  granted  at  their  instance.  The  property  se» 
questrated  was  a  slave,  whom  they  allege  to  have  been 
specially  mortgaged  to  them  by  one  James  C.  Shule,  and  to 
have  been  sold  by  the  latter,  to  Slaughter  &  Badger,  in 
whose  possession  he  now  is.  The  alleged  ground  for  obtain- 
ing this  order,  was  their  apprehension  that  the  slave  would 
be  removed  out  of  the  state.  Various  grounds  are  assigned 
in  the  judgment  appealed  from,  for  the  setting  aside  of  (he 
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EirrsBH  DifT.  sequestration.     It  will  be  untiecessary  for  us  to  notice  tbem 

January^  1S40.  all,  because  we  concur  in  the  opinion  expressed  by  the  judge 

joHKs  ^*  below,  as  to  one  of  them,  to  wit :  the  insufficiency  of  the 

^'  affidavit*    The  plaintiffs  make  oath,  thai  they  fear  that  the 

A     ffid   it  '^^  mortgaged  may  be  removed  beyond  the  jurisdiction  of  the 

in    whieh    the  ataU.    They  set  forth  neither  in  their  affidavit  ner  in  their 

Siiit"«**A0  fim  petition,  which  is  referred  to  in  the  affidavit,  the  facts  which 

oirthe*"eTe*of  ^"^"^®  ^^^^"^  apprehension.     This  is  absolutely  required  by 

ruDniDg       the  article  275  of  the  Code  of  Practice.     The  mere  expression  of 

Mt  oTt^joriiH  SL  fear,  which  a  party  may  or  may  not  really  entertain,  can- 

suue^'ii  tnioffi-  ^^^*  ^^^  ought  uot,  entitle  him  to  this  extraordinary  remedy, 

eieDt  to  obtain  especially  when,  as  in  the  present  case,  it  affects  the  rights 

nn  order  of  ae<"     ^    ■  .    i 

miestnUon.  He  of  third  persons. 

Miould  ttate  the 
JucU  "which  in' 

duce  hit  appre-      It  ig^  therefore,  ordered,  adjudged  and  decreed,  that  the 

Dcnuon. 

judgment  of  the  District  Court  be  affirmed,  with  costs. 


JOHNS   &   CO.   05.    BOTLE. 

APPEAL  FROM   THE   COURT  OF  THB   THIRD   JUDICIAL   DISTRICT,    FOR   TUB 
PARISH   OF   WEST   FELICIANA,  JUDGE   MORGAN   PRESIDING. 

Three  Judicial  days  must  elapse  between  taking  judgment  by  default, 
and  the  day  on  which  it  is  made  final,  or  it  will  be  reversed  on  an 
assignment  of  error. 

This  suit  is  instituted  on  a,  draft,  drawn  by  the  defendant, 
and  small  account,  for  the  aggregate  sum  of  four  hundred 
and  ninety-one  dollars. 

The  defendant  failed  to  appear.  Judgment  by  default 
was  taken  the  7th  December,  1838,  and  made  final  on  the 
11th;  the  9th  being  Sunday.  On  the  5th  January,  1839, 
a  motion   was  made  to  set  aside  the  final  judgment,  as 


j 
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having  been  preraatarely  rendered.     The  motion  was  over-  EAsmv  Din*, 
ruled,  under  the  provisions  of  the  Code  of  Practice^  article  «^<pwgry,  isio. 
318.     The  defendant  appealed.  johhs 


BOTLI. 


Andrews^  for  the  appellant,  assigned  for  error,  that  the 
judgment  was  improperly  rendered,  before  the  lapse  of  three 
judicial  days,  after  taking  judgment  by  default.  3  Louiwma 
RqwrtSj  115. 

Patterson^  contra. 

JUorphyy  /.,  delivered  the  opinion  of  the  court. 

The  appellant  assigns  as  an  error  apparent  on  the  face  of  Thnejudkiai 
the  record,  that  three  judicial  days  did  not  elapse  in  this  befw^a  uiiung 
case,  between  the  rendition  of  the  judgment  by  default,  and  j^u^^^'Ji^t'oii 
that  of  the  final  judgment.  Although  the  word  judicial  be  ^bieh  it  Umacie 
omitted  in  article  312  of  the  Code  of  Practice,  which  allows  be  mened  on 
three  days  to  the  defendant  to  file  his  answer,  we  think  that  l^S*"*"'    ^ 

•'  '  error. 

it  contemplates  those  days  when  the  court  sits.  Before  filing 
such  answer,  the  judgment  by  default  must  be  set  aside, 
which  can  only  be  done  by  a  motion  in  open  court.  Such 
has  been  the  construction  this  article  has  heretofore  received, 
and  no  good  cause  has  been  shown  why  it  should  not  be 
adhered  to. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  this  cause  be  remanded  for  further  pro- 
ceedings below  ;  the  costs  of  this  appeal  to  be  paid  by  the 
appellees. 


870 

Eaitbeh  Din; 

January  ^  1840. 
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CLARK   VS.    CLARK   ET   AL. 

APPEAL  FROM   THK   COURT  OF  THE   FIRST  JUDICIAL  mSTRICT,  JUDGE 

BUCHANAN   PRXBIDIMG. 

It  is  not  a  valid  objection  to  testimony,  that  two  witnesses  were  examined 
tojrether,  and  made  oath  to  the  same  facts,  in  the  same  deposition. 
There  is  no  law  prohibiting  a  joint  examination  of  witnesses,  and  taking 
their  joint  testimony  in  one  deposition. 

This  is  an  action  instituted  by  the  owner  of  the  steamer 
Semaphore,  chiming  damages  to  the  amount  of  three  thou- 
sand nine  hundred  and  ninety-two  dollars,  from  (he  defend- 
ants, as  owners  of  the  steam  tow-boat  Hudson,  for  running 
into  his  boat  on  the  night  of  the  12th  December,  18S8^ 
through  negligence  and  mismanagement,  and  causing  the 
injury,  for  which  he  seeks  redress. 

The  defendants  pleaded  a  general  denial,  and  averred  that 
the  collision  and  injury  complained  of  was  occasioned  by  the 
fault,  negligence,  and  want  of  skill  on  the  part  of  the  officers 
of  the  Semaphore ;  and  that  the  tow-boat  officers  used  all 
possible  care  and  skill  to  avoid  the  collision,  and  are  not 
liable  for  any  mismanagement  or  damage. 

On  these  pleadings  and  issue,  the  cause  was  submitted  to 
a  jury,  on  the  testimony  produced. 

A  bill  of  exceptions  was  taken  to  the  reading  of  the  depo- 
sition of  two  witnesses,  Messrs.  Heath  and  Hebert,  who  were 
examined  jointly  by  the  magistrate,  testified  jointly  to  Che 
same  facts,  and  signed  and  made  oath  to  the  same  deposi- 
tion jointly.  The  objections  were,  that  their  testimony 
should  have  been  taken  separately,  and  apart  from  each 
other,  instead  of  jointly,  in  the  same  deposition. 

On  the  evidence,  the  jury  returned  a  verdict  of  three  thou- 
sand eight  hundred  dollars  for  the  plaintiff.  From  judgment 
confirming  the  verdict,  the  defendants  appealed. 

Cartery  for  the  plaintiff. 
Ro8eUtUi  contra. 


OP  THE  STATE  OP  LOUISIANA.  271 

Morphy,  J.,  delivered  the  opinion  of  the  court.  Eawkw'^  Dirt. 

This  suit  is  to  recover  damages  from  the  defendants,  as    ^*""^y» 


owners  of  the  tow-boat  Hudson,  on  the  ground  that,  owing  ^^^ 
to  the  gross  neglect,  carelessness,  and  want  of  skill  in  the  ci^mKXTAL. 
roanageraent  of  the  officers  on  board  of  said  boat,  she  came 
in  collision  with,  and  run  foul  of  the  steamer  Semaphore, 
owned  by  plaintiff.  Defendants  aver  that  the  collision  took 
place  through  the  fault  and  mismanagement  of  the  persons 
having  the  command  of  the  Semaphore,  and  that  no  blame 
can  be  imputed  to  their  agents.  The  cause  was  submitted 
to  an  intelligent  jury,  who  brought  in  a  verdict  for  the  plain- 
tiff. After  an  unsuccessful  effort  to  obtain  a  new  trial, 
defendants  appealed. 

We  find,  in  the  record  submitted  to  us  without  argument, 
a  bill  of  exceptions,  which  presents  the  only  point  in  the 
cause.     A  commission,  offered  in  evidence  by  plaintiff,  was    it  is  not •  valid 
objected  to,  on  the  ground  that  two  witnesses  had   been  timony,  that  two 
sworn  and  examined  together,  by  the  magistrate,  who  exe-  ^J][^jJJ^5  ^^ 
cuted  the  commission,  instead  of  being  sworn  and  examined  ther,  and  made 

,  ,  -  ,  ,  .11  1  <»th  to  the  iaroe 

separately  and  apart.     It  would,  certamly,  have  been  more  facti,    in    the 
regular  and  consonant  with  established  practice  to  have  ex-  ^J^^ irno  Uw 
amined  the  witnesses  in  the  latter  way ;  but  we  are  aware  of  prohibiting     a 
no  law  prohibtung  a  jomt  exammation,  when  it  can  be  done  tion  of  witnesses, 
conveniently  and  without  confusion,  as  in  the  present  case,  Joint^tcst^monj 
where  only  two  witnesses  were  to  answer  a  few  questions  ""  ^«  depo«- 
touching  the  same  occurrence,  which  they  had  both  wit- 
nessed.    At  all  events,  this  irregularity,  if  it  be  one  of  any 
moment,  has  worked  no  injury  to  the  defendants,  because 
the  material  facts  stated  in  that  examination  have  been 
testified  to  by  other  witnesses,  whose  testimony  stands  uncon- 
tradicted and  unobjected  to. 

On  the  merits,  the  small  portion  of  the  evidence  reduced 
to  writing,  although  fourteen  witnesses  appear  to  have  been 
sworn,  inclines  us  to  adopt  the  view  which  the  jury  has 
taken  of  this  controversy. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Burrsmv  Dirt. 
Jamianf^  1840.  PIPKIN  V8.   THOMPSON. 

nncnr 

•eg.  AFPKAL   FROM   THE   COURT  OF  THB   FOURTH    JUDICIAL    DISTRICT,    FOR  THE 

THUTFaOV.  PARISH   OF   IBERVILLK,  THE   JUDGE   OF  THE   SECOND   PRESIDIRG. 

A  sale  to  effact  a  partition  is  null,  if  the  formalities  reqaired  by  law  are 

not  complied  with. 

The  plaintiff  is  the  daughter  of  Thomas  B.  Pipkin,  de- 
ceased, who  died  intestate,^  in  December,  1819,  leaving  a 
tract  of  four  arpents  of  land  on  the  Mississippi,  as  part  of  the 
community  of  acquests  and  gains.  The  survivors  are  the 
widow,  and  a  son  and  daughter.  In  January,  1821,  the 
widow  petitioned  the  Probate  Court  to  convoke  a  family 
meeting  to  deliberate  on  the  propriety  of  liquidating  and  par- 
titioning the  succession  of  the  deceased. 

A  family  meeting  was  called,  consisting  of  the  tutrix  and 
friends  of  the  minors,  without  the  presence  of  the  under 
tutor,  and  advised  the  sale  of  the  community  property,  and 
fixed  the  terms.  The  tract  of  land  in  question  was  adjudi- 
cated to  the  surviving  widow,  without  appraisement,  at  five 
hundred  dollars ;  being  less,  by  one  half,  than  the  price  of 
estimation  in  the  inventory.  She  sold  to  the  defendant, 
Thompson. 

The  plaintiff  claims  one-fourth  in  her  own  right,  and 
three-fourths  in  right  of  her  deceased  brother ;  alleging  that 
the  probate  sale  to  her  mother  was  null. 

The  defendant  set  up  title  and  cited  in  the  widow  Pipkin 
as  his  warrantor.  She  appeared  and  claimed  title  under 
the  probate  sale. 

There  was  judgment  for  the  plaintiff  against  the  defend- 
ant for  one  arpent,  and  in  his  favor  over  against  his  war- 
rantor for  the  value  of  the  eviction.  The  defendant  alone 
appealed. 

Edwards^  for  the  plaintiff. 
LtUfauve^  contra. 
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JUartm,  /.,  delivered  the  opinion  of  ihe  court.  Eastksv  Dirr. 

This  is  a  petitory  action  in  which  the  plaintiff  had  judg-   Z""^*^' 
ment  against  the  defendant,  and  he  against  his  warrantors.        nms 
He  appealed  and  cited  the  plaintiff  alone.     The  warrantors 
have  followed  the  defendant  to  this  court,  and  pray  for  the 
reversal  of  the  judgment 

The  record  shows  that  the  plaintiff's  father  left,  at  his 
death,  a  tract  of  land,  four  arpents  in  front,  which  he  had 
acquired  during  marriage  with  his  surviving  wife.  The  de- 
fendant claimed  title  under  a  sale  from  the  widow,  to  whom 
it  was  adjudicated  at  the  probate  sale  of  the  succession  of 
the  deceased ;  so  that  the  question  turns  on  the  legality  or 
validity  of  this  sale.  It  was  provoked  by  her  petition  to  the 
judge  of  probates,  stating  the  necessity  of  a  partition  and 
liquidation  of  the  succession,  and  concluding  with  a  prayer 
that  a  family  meeting  be  convoked,  to  fix  the  terms  and  con- 
ditions of  the  sale  of  the  property.  The  meeting  recom- 
mended the  sale  and  fixed  the  terms. 

It  appears  to  us  that  the  verdict  and  judgment  in  this 
case  are  correct.  The  sale  was  evidently  made  for  a  parti- 
UoD,  for  it  is  not  shown  that  it  was  required  for  the  payment 
of  the  debts  of  the  succession.  None  of  the  formalities  re- 
quired in  an  action  of  partition  by  licitation  were  complied 
with.  There  was  no  inventory  and  appraisement  made 
within  the  year.  Louisiana  Code,  1248.  It  was  neither 
alleged  or  shown  that  the  property  was  indivisible  by  its 
nature,  or  could  not  be  conveniently  divided.  The  defendant 
did  not,  therefore,  acquire  that  portion  of  the  premises  which 
descended  to  the  plaintiff  at  the  death  of  her  father,  to  wit: 
one  arpent.  The  widow  and  the  plaintiff's  brother  were 
entitled  to  the  remaining  three  arpents. 

The  defendant  has  relied  on  the  plea  of  prescription,  but 
the  plaintiff  has  shown  that  she  was  not  of  age  at  the 
inception  of  the  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiSrmed,  with  costs. 

35  VOL.  xiv. 
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KAf^BV  DitT.  LE   BLANC   VS.   DASHIELL. 

Jamtary^  1840. 
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49j8o«  »4Sp[EtU 

14L  274I  ^  pRilj  hRving  a  separate  and  independent  right  of  action  is  under  no 

106  212|  obligation,  and  cannot  be  required  to  intervene  or  cumulate  his  suit  with 

others,  litigating  about  the  same  matter. 

The  law  not  only  requires  a  statement  of  the  fkcts,  showing  an  injunction  to 
be  necessary,  before  it  is  granted,  but  thej  must  be  positively  sworn  to, 
so  as  to  subject  the  party  to  the  penalties  of  perjury,  if  not  true. 

An  affidavit  is  not  vitiated,  by  setting  forth  superfluous  matters,  if  it  be 
otherwise  good. 

Where  the  appellee  asks  to  have  the  judgment  amended,  he  cannot  have 
damages  for  s  frivolous  appeal. 

This  suit  commenced  by  the  hypothecary  action.  The 
widow  Le  Blanc  caused  to  be  sold,  in  1830,  in  the  parish  of 
Iberville,  the  community  property  existing  between  her  and 
her  late  husband,  at  probate  sale,  when  Timoleon  Lesassier 
became  the  purchaser  of  a  tract  of  land,  with  two  arpents 
front,  &c.;  paying  part  of  (he  price,  and  giving  a  mortgage 
to  secure  the  payment  of  the  balance.  In  March,  1836, 
Lesassier  sold  to  Addison  Dashiell,  the  present  defendant, 
who  assumed  the  payment  of  the  debt  still  due,  with  mort- 
gage granted  thereon. 

In  March,  1837,  there  remained  due  on  this  land  the  sum 
of  eighteen  hundred  dollars,  and  (he  plaintiff  commenced  her 
hypothecary  action  against  (he  (bird  party  in  possession. 

Dashiell  obtained  an  injunction.  The  facts  upon  which 
he  relied  are  fully  sta(ed  in  the  opinion  of  this  court. 

On  the  trial,  the  district  judge  being  of  opinion  that  the 
defendant  had  shown  no  sufficient  ground  lo  sustain  ibe 
injunction,  dissolved  it  with  ten  per  cent,  interest  and  five 
per  cent,  damages  and  costs,  and  the  defendant  appealed. 

Ives^  for  the  appellant. 
Labaiwe,  contra. 

JHarphyj  /.,  delivered  the  opinion  of  the  cour(. 
The  plaintiff,  in  her  own  right,  and  as  natural  tutrix  of 
her  minor  children,  proceeded,  by  the  hypothecary  action. 


OP  THE  STATE  OP  LOUISIANA.  «75 

agaiDst  defendant,  as  third  poseessor  of  some  property  mort-  Eastiev  Dm. 
gaged  to  her  by  T.  Lesossier,  his  vendor.     Defendant  en-  J<w«qry>t84a 
joined  her  proceedings  on  the  following  grounds,  to  wit :  u  blahg 

1.  That  T.  Lesassier,  his  vendor,  had  already  obtained  a      DAmoi. 
judgment  against  him  for  the  same  debt ;  that  by  interven- 
ing in  Lesassier's  suit  against  him,  as  she  was  advised  to  do 

by  Lesassier's  counsel,  she  could  have  had  the  benefit  of  said 
judgment,  without  subjecting  defendant  to  the  hardships 
trouble  and  costs  of  two  distinct  suits,  and  the  danger  of 
paying  twice  the  same  debt. 

2.  That,  in  defendant's  opinion,  plaintiff  was  not  legally 
qualified  as  tutrix  of  her  minor  children,  to  institute  those 
proceedings. 

8.  That,  as  third  possessor,  he  has  not  had  the  notice 
required  by  law,  of  the  demand  made  on  ihe  principal  debtor, 
Lesassier. 

4.  That  the  petition  and  affidavit,  on  which  the  order  of 
seizure  and  sale  issued,  are  insufficient,  inasmuch  as  they 
do  not  set  forth  that  ten  days  notice  had  been  given  to 
defendant,  previous  to  the  inception  of  these  proceedings,  of 
the  demand  made  on  Lesassier,  thirty  days  before. 

I.  Plaintiff  having  a  separate  and  independent  right  of  a  party  Imv- 
action,  was  under  no  obligation  whatever  of  thrusting  him-  '"^,.'j."*P*r** 

'  ®  B  and  independent 

self  in  the  midst  of  the  heated  and  protracted  litigation  then  right  of  action, 
and  still  going  on  between  defendant  and  Lesassier ;  to  have  J^oon/and  ean- 
done  so,  when  her  remedy  was  a  plain,  simple  and  prompt  toSntenSie^ 
one,  would  have  been,  to  say  the  least  of  it,  a  very  injudicious  cumulate  hu nit 

,.  ,  ,,  'i.-i  '^'th  othen  liti- 

act;  havmg  then  pursued  her  own  rights,  m  her  own  way,  gating  about  tbe 
she  has  occasioned  no  hardship  to  defendant,  who  could  ""^  «n*««r. 
have  saved  the  additional  trouble  and  costs  he  complains  of, 
by  satisfying  plaintiff's  just  claim  on  the  property  in  his  pos- 
session. As  to  the  fear  of  paying  twice  the  same  debt,  if 
seriously  entertained,  the  defendant  has  thus  far  avoided  that 
danger  by  not  paying  at  all. 

IL  An  injunction  would  be  indeed  a  very  safe  and  conve-  ibs  lav  not 
nient  proceeding  for  the  use  of  debtors,  if  it  could  be  obtained  ^J  reqmr«t  • 
on  the  mere  expression  of  their  opinions,  as  to  the  rights  of  facti,  ibowing 
their  creditor.    The  law  not  only  requires  the  statement  of  S"  necem^b^ 
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EiVRiur  Dnrr.  facts  showiDg  that  remedy  to  be  necessary,  but  also  such  an 
Jamiartf,  1840.  affidavit  as  will  submit  the  party  to  the  penalties  of  perjury, 

„  BLiirc      '^  ^^^  i^c\&  sworn  to  appear  to  be  otherwise ;  and  it  must  be 
'^-  confessed,  that  it  would  be  a  difficult  matter  to  prove  defend- 

foTO  it  18  grant-  ^^^'^  Opinion  to  have  been  different  from  that  exiiressed  and 
ed,  but  ihc;r  gwom  to  by  him,  in  his  petition  for  an  injunction. 
tWeiy  iwoni  to,  IIL  The  evidence  shows  that  plaintiff,  in  injunction,  re- 
the ^r^To ''tile  ceived  moro  than  ten  days  notice  of  the  demand  made  on 
peiMitiesof  per-  \\^^  principal  debtor,  before  any  proceedings  were  had  against 
'  him. 

AnaffidftTit  is      IV.  The  affidavit  of  plaintiff  is  drawn  up  in  strict  accord- 

SSiDg  fo^  w-  ^^^^  ^'^*^  «^''^*^'®  ^^^  °^  ^^^  Code  of  Practice ;  if  it  varies 
perflaoot    mat-  from  it,  it  is  only  in  setting  forth  superfluous  matters, 
otherwise  good.      The  court  below  Very  properly  dissolved  the  injunction, 

but  awarded  only  five  per  cent,  damages.     The  appellee 

prays  that  the  judgment  be  so  amended  as  to  allow  twenty 

per  cent,  damages,  instead  of  five,  and  one  hundred  and 

fifteen  dollars  for  special  damages.     He  moreover  prays  for 

ten  per  cent,  damages,  as  on  a  frivolous  appeal,  independent 

of  ten  per  cent,  interest  on  the  debt.     The  appellee  cannot 

expect  us  to  grant  all  that  she  asks.     It  would  be  indemni* 

fying  her  beyond  all  measure  of  any  loss  or  inconvenience 

she  may  have  sustained,  and  turning  into  a  piece  of  good 

fortune  for  her,  the  remedy  resorted  to  by  the  defendant. 

Where  the  ap-  At  all  events,  as  she  has  availed  herself  of  this  appeal  lo 

Cie*the*  judg^  havc  the  judgment  below  amended,  she  cannot  obtain  dam- 

ment  amended,  j^gres  from  the  appellant,  who  has  afforded  her  the  opporiu* 

he  eaonot  have     f        ^        .    .        ,        ,  , 

damages  as  for  a  nity  of  gammg  by  the  appeal. 

frivolous  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  as  io 
the  dissolution  of  the  injunction ;  and  that,  in  addition  to 
the  ten  per  cent,  interest  and  five  per  cent,  damages  on  ibe 
amount  of  the  debt,  ihere  be  judgment  for  five  per  cent. 
more  damages,  and  for  one  hundred  and  fifteen  dollars, 
amount  of  special  damages  proved  on  the  trial. 
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MORGAN    V$.   WUITESIDES^    CURATOR.  RAHTiRir  DlflT. 

Januanft  1840. 

APFKAL   FROM  THB   COURT    OF   THE    FOURTH   JUDICIAL   DISTRICT,  FOR    TBR  =*=== 

WOWBMS 
FARI8H   OF  POINTS   COUPBB.  TBI   JUDOB   OF   THB    8BCOVD   FRB8IDINQ.  ^^ 

WHITnillBS* 

Two  demands,  clearly  inconsistent  and  exclasive  of  each  other,  cannot  he       cumator. 

camnlated  in  the  same  action ;  bat  the  plaintiff  may  make  his  election,   ,^4t  277? 

47  1887 1- 
which  he  will  proceed  with,  at  the  trial. 

An  order  for  the  discontinuance  of  a  suit  may  be  used  as  evidence  of  this 
tusU  M  soon  as  it  is  entered  on  the  minutes.  It  does  not  require  the 
■ignatare  of  the  judge. 

It  is  not  enough  to  obtain  an  injunction  staying  executory  proceedings,  to 
■how  an  abstract  irregularity.  Injury  to  the  applicant,  or  some  appre- 
hension of  it,  can  alone  justify  a  resort  to  this  remedy. 

Ba,  an  injunction  should  not  be  granted  to  stay  an  order  of  seizure  and 
■ale,  when  it  is  clear  the  party  has  a  right  to  make  another  seizure,  by 
taking  out  an  aliai  order. 

This  suit  commenced  by  injunction.  The  plaintiff  alleges 
be  purchased  a  tract  of  land  at  the  probate  sale  of  Philip 
Whitesides'  succession,  in  the  parish  of  Pointe  Goup6e,  in 
November,  1836.  That  since  then,  David  Whitesides,  cura- 
tor, and  one  of  the  heirs  of  P.  Whitesides,  obtained  an  order 
of  seizure  and  sale,  against  this  land,  for  the  payment  of  the 
sum  of  four  thousand  and  sixty  dollars,  with  interest,  which 
was  seized  by  the  sheriff  on  the  SOth  June,  and  adver- 
tised on  the  3d  of  August,  1838,  allowing  only  three  days, 
when  the  defendant,  in  the  seizure,  resides  more  than  forty 
miles  from  the  judge  who  granted  the  order. 

That  said  David  Whitesides,  as  curator,  heir,  agent  of  the 
other  heir,  and  one  S.  A.  Lard,  have  also  commenced  suit 
against  him  for  the  same  land,  claiming  to  be  owners  under 
another  title.  He  alleges  various  other  informalities  in  the 
executory  proceedings,  and  prays  for  an  injunction  to  restrain 
and  stop  the  sale,  &c.  The  defendants  pleaded  a  general 
denial,  and  averred  that  the  injunction  was  wrongfully  sued 
out,  and  ought  to  be  dissolved  with  damages. 

Upon  these  pleadings  and  issues,  the  cause  was  tried. 

On  the  trial,  the  defendant  offered  an  extract  from  the 
minutes  of  the  court,  to  show  that  he  had  discontinued  his 
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Eastiiih  Dist.  suit  for  the  land,  which  was  received,  and  the  trial  ordered 
January,  1B40.  to  proceed  in  relation  to  the  order  of  seizure.  The  plaintifTs 
counsel  objected,  and  excepted  to  the  order  of  continuance 
as  evidence,  on  the  ground  that  it  was  not  signed  by  the 
judge. 

On  the  evidence  and  documents  produced,  the  court  dis- 
solved the  injunction  without  damages,  and  the  plaintiff  has 
appealed. 

Stevensy  for  the  plaintiff. 

I.  The  court  below  erred  in  receiving  in  evidence  a  judg- 
ment of  non-suit  or  discontinuance,  taken  in  this  case,  in 
relation  to  the  defendant's  claim  to  the  land  : 

1.  Because  it  was  taken  at  the  same  term  of  the  court  in 
which  it  was  offered  in  evidence.    Code  ofPractkey  article  555. 

2.  Because  it  had  not  been  signed  by  the  judge. 
II.  No  notice  was  given  to  Morgan  of  the  existence  of  the 

order  of  seizure  and  sale,  nor  of  the  writ  of  seizure  and  sale, 
before  the  sheriff  seized  the  land^  after  which  said  Morgan  was 
notified  that,  unless  he  paid  the  mortgage  debt  and  costs, 
within  three  daysy  the  land  would  be  advertised  and  sold, 
though  the  said  Morgan  resided  at  the  distance  of  about 
forty  miles  from  the  residence  of  the  judge  who  granted  the 
order.  Hence  said  Morgan  was  entitled  to  five  full  days 
notice  before  the  said  seizure  could  be  legally  made.  Code 
of  Practice,  artick  736.     7  Martin,  JV.  S.y  512,  513. 

Patterson,  contra. 


Morphy,  /.,  delivered  the  opinion  of  the  court. 

The  appellant  complains  of  the  dissolution  of  an  injunc- 
tion sued  out  to  arrest  the  execution  of  an  order  of  seizure 
and  sale,  taken  by  defendant,  as  curator  of  the  estate  of 
Philip  Whitesides. 

The  main  grounds  assigned  below  were : 

1.  That  at  the  time  the  order  of  seizure  and  sale  issued 
against  the  property,  which  plaintiff  had  bought  of  the  estate 
of  P.  Whitesides,  there  was  a  suit  pending  in  which  the  land 
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was  claimed  of  him ;  that  said  suit  had  been  brought  by 
defeDdant,  as  curator,  and  in  his  own  name  and  that  of  liis 
brother,  both  sole  heirs  of  Philip  Whitesides,  together  with 
one  S.  A.  Lard,  on  the  ground  that  the  sale  made  to  plaintiff 
was  void,  because  be  had  not  paid  the  purchase  money ;  and 
also  on  the  ground  that  the  land  claimed  did  not  belong  to 
Philip  Whitesidep,  at  the  sale  of  whose  succession  plaintiff 
had  purchased,  but  on  the  contrary  belonged  to  the  estate  of 
one  Peter  Barbary,  deceased,*  under  whom  they  claimed. 

2.  That  the  sheriff  seized  the  land  without  giving  plain- 
tiff any  previous  notice,  and  that  the  notice  given  after 
seizure  was  only  of  three  days,  when  he  was  entitled  to  five 
full  days,  because  he  lived  at  a  distance  of  more  than  forty 
miles  from  the  residence  of  the  judge  who  granted  the  order. 

I.  On  the  argument  of  this  cause,  we  were  forcibly  struck 
with  the  singular,  anomalous  and  unaccountable  part  acted, 
throughout  these  proceedings,  by  the  defendant  in  injunc- 
tion. We  find  him  praying  for  the  rescission  of  the  sale  of 
propert}'  conveyed  to  plaintiff  by  himself,  as  curator  of  the 
estate  of  Philip  Whitesides,  and  at  the  same  time  joining  a 
stranger,  and  claiming  jointly  with  him  the  same  property 
ns  belonging  to  the  estate  of  one  Peter  Barbary,  under  whom 
they  claim,  and  not  to  the  succession  of  P.  Whitesides,  of 
whom  defendant  states  himself  and  his  brother  to  be  sole 
heirs.  After  all  this,  he  proceeds  to  enforce  the  payment  of 
the  price  by  taking  out  an  order  of  seizure  and  sale  against 
the  same  property,  as  curator  of  P.  Whitesides.  No  effort 
having  been  made  by  defendant's  counsel  to  explain  this 
course  of  conduct,  we  shall  certainly  make  none  to  under- 
stand it,  and  shall  pass  it  without  further  comment. 

The  suit  for  the  land,  and  that  on  the  proceedings  enjoin- 
ed, came  up  for  trial  on  the  same  day.  The  demands  in 
these  two  suits  were  clearly  inconsistent  and  exclusive  of 
each  other.  Although  article  149,  of  the  Code  of  Practice, 
speaks  only  of  a  cumulation  of  inconsistent  demands  in  the 
same  action,  we  see  no  good  reason  why'the  faculty  therein 
given  to  a  plaintiff  to  decide  which  demand  he  wishes  to 
proceed  with,  should  not  extend  to  inconsistent  demands  in 
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Two  demands, 
clearly  ineonsia- 
tent  and  eicla- 
stve  of  each 
other,  cannot  be 
cumulated  in  the 
same  action ;  but 
the  plaintiff  maj 
make  his  elee- 
tion  which  he 
will  proceed 
wilhiat  the  trial. 
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Eastkuh  Uibt.  two  distinct  actions.  Tl)e  election  then  was  here  made  by 
January,  1840.  entering  a  discontinuance  in  the  action  for  the  land.     On 

jjjjj^^^  the  trial  of  the  injunction  case,  the  defendant  offered  an 
v9.      ^    extract  from  the  minutes  of  the  court,  showing  such  discon- 

GVKATOR.      tinuance.     This  was  objected  to  by   plaintiff,  on  the  sole 

An  order  for  S*^^""^  ^^^^  *^  ^^^  ^  judgment  not  signed,  and  could  have 
the  diieotitinu-  no  effect  before  the  last  day  of  the  term,  according  to  article 
roi!!^  he  vLTm  565,  of  the  Code  of  Practice.  The  court  below  admitted 
fe^^MMo^f  as  it  ^^^  evidence,  and,  in  so  doing,  we  think,  did  not  err.  The 
is  entered  on  the  action  of  a  court,  on  a  motion  to  discontinue,  cannot  be  viewed 
not''  require  the  in  the  light  of  a  judgment.  It  decides  nothing  between  the 
SSrS"*  ^^  ^^  parties,  and  the  entry,  when  once  made  on  the  minutes  of 

the  court,  has  all  the  effect  which  it  can  ever  have  or  acquire 
at  any  posterior  time.     The  extract  offered  was,  then,  the 
best  evidence  of  the  fact  of  discontinuance.     We  can  ima- 
gine none  of  equal  dignity, 
itimotcnoagh      II.  As  to  the  second  ground,  the  notice  was  irregular;  it 
janetion" staying  should  have  preceded  the  seizure;  but  it  is  not  enough  to 
eeodTnK?  ^' to  ^^^^^^  ^^  injunction  to  show  an  abstract  irregularity.     Injury- 
show  u  abstrsct  to  the  applicant,  or  at  least  some  apprehension  of  it,  can 
jur^tfaeappii-  alone  jusUfy  a  resort  to  this  extraordinary  remedy.    Why 
JJJJ^J^,jJ^"JJ  should  we  perpetuate  an  injunction  staying  an  order  of 
It,  can  alone  jus-  seizure  and  sale,  when  it  is  clear  the  party  enjoined  has  a 
thu  remedy.       right  to  proceed  to  another  seizure  and  sale,  by  taking  out 
So,  an  i»uuno-  ^n  aUos  order.     From  the  turn  the  proceedings  have  taken, 

lion  should  not  •  i.    i  •  ■ 

be  granted  to  plaintiff  has  had  now  abundant  notice  of  the  seizure  to  be 
selzoreaitdnie,  executed  against  him,  and  no  possible  injury  can  result  to 
tlie*D«ptT*hara  ^^^  ^^^^  suffering  the  party  to  proceed  with  his  writ  accord- 
ri^t  to  make  ing  to  law.     It  appears,  however,  to  us,  that  the  court  below 

another  seizure,  .        .  •      .      i    ■    .•/»•  l 

by  taking  out  an  was  wrong  m  decreemg  costs  agamst  plamtin,  because,  at 
alias  oriier.        ^j^^  ^^^^^  j^^  g^^j  ^^^  ^j^jg  injunction  to  Stay  defendant's  pro- 
ceedings, he  was  justified  in  that  course  by  the  suit  for  the 
land  then  pending  against  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  as  to  the  dissolu- 
tion of  the  injunction,  but  be  so  amended  that  the  costs  of 
both  courts  be  paid  by  the  defendant  and  appellee. 
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EAflTimv  Hut. 
SMITH   V8.    BRADFORD   ET    AL.  j^  ^^^ 


APrSAL    FEOM    THK    COURT    OF    THB    TH»D  JUDICIAL   DISTRICT,    FOR    THK  ■MITH 

FARIBR  OF  BAST  FELICIARA,   JDDGB  MORGAN  PRESIDING.  ••..«^1.«a«: 

BRADFORD  BT  At* 

When    th«   sheriff  acts    honestly,  being  a  public  officer,   he  must  be 

protected  against  excessive  and  vindictive  damages. 
So,  where  the  sheriff  illegally    removed  slaves   by   seizure  from    the 

plantation  they  were  cultivating,  a  bare  remuneration    for    the  loss 

sustained,  so  far  as  it  can  be  ascertained,  should  be  adopted  as  the 

measure  of  damages. 
The  damages  for  loss  of  time  of  slaves,  by  illegal  seizure  and  removal,    . 

should  be  estimated  at  the  usual  rate  of  hiring  slaves. 

This  suit  commenced  by  injunction.  The  plaintiff  alleges, 
his  vendor,  Charles  M.  Smith,  purchased  a  plantation  and 
eleven  slaves  from  the  defendant,  M.  Bradford,  for  sevenleen 
thousand  seven  hundred  and  eighty  dollars,  on  which  he 
paid  five  thousand  dollars  in  cash,  and  for  the  balance  gave 
his  notes,  payable  by  instalments,  with  mortgage  to  secure 
payment. 

He  further  shows,  that  Charles  M.  Smith  has  since  sold 
and  conveyed  to  him  the  plantation  and  slaves,  and  that  he  has 
been  in  the  possession  and  enjoyment  thereof,  and  whilst  he 
vraa  cultivating  his  crop  in  the  month  of  May,  1838,  Brad- 
ford, the  original  vendor,  illegally  took  out  an  order  of  seizure 
and  sale  against  the  mortgaged  property,  without  making 
the  necessary  legal  demand  on  the  original  debtor,  thirty 
days  before  coming  on  him,  and  not  having  pursued  other 
formalities  required  by  law ;  and  the  sheriff  removed  the 
slaves  from  the  plantation,  in  violation  of  law,  and  the 
article  660,  of  the  Code  of  Practice.  Wherefore  he  prays  for 
an  injunction,  staying  the  order  of  seizure  and  sale ;  and 
thai  the  sheriff,  Thomas  J.  Robbins,  and  M.  Bradford,  be 
enjoined  from  further  proceedings  under  the  order  of  seizure 
and  sale,  and  condemned  to  pay  damages  for  the  illegal 
seizure  and  removal  of  his  slaves^  &c. 

The  defendants  answered  separately.  Bradford  pleaded 
a  general  denial,  and  justified  the  course  pursued ;  and 
36  VOL.  XIV. 
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Eimn^  DiiT.  averred,  that  he  bad  been  injured  by  the  wrongful  suing  out 
Jomiary,  1840.  ^f  i^e  injunction,  which,  he  prayed,  might  be  dissolved,  with 

sKiTw        damages. 
Bft^mi»TA£.  ^   '^^^  sheriff  Robbins,  denied,  generally,  any  liability,  and 
justified  under  the  writ  of  seizure,  in  virtue  of  which  he 
acted ;  and  averred,  that  he  removed  the  slaves,  because  he 
ajpprehended,  if  he  left  them,  they  would  be  taken  from  the  ^ 
plantation,  and  put  out  of  his  reach. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 
The  district  judge,  upon  the  evidence  adduced,  came  to 
the  following  conclusion  and  judgment : 

Having  decided  that  the  order-of  seizure  and  sale  impro- 
vidently  issued,  the  only  questions  remaining  are,  is  the 
plaintiff  entitled  to  any  damages,  and  if  so,  to  what  amount! 
On  the  part  of  the  sheriff  it  is  contended,  that  he  is  not 
responsible,  because  he  only  acted  as  the  agent  of  his  co» 
defendant,  and  that  he  has  not  been  put  in  delay.     The  first 
ground  is  not  tenable.     The  sheriff,  it  may  be  true,  is  not 
responsible  while  acting  within  the  sphere  of  bis  duty,  but 
the  moment  he  goes  beyond  that,  and  violates  the  law,  or 
commits  a  trespass,  he  becomes  individually  liable  for  all 
the  injury  a  party  may  sustain  from  his  illegal  acts.     The 
general  rule  is,  that  when  he  levies  upon  personal  property  or 
slaves,  he  should  put  them  in  a  place  of  safety,  under  the 
penalty  of  being  responsible  for  the  I9SS  or  injury,  whieh  they 
,     may  sustain  through  his  fault  or  neglect.     Code  of  Practieey 
659  :  but  the  next  article  of  the  code  makes  an  exception  to 
this  rule.    Nevertheless,  (says  the  art.  660)  (he  sheriff  can-* 
not  remove  from  the  lands  or  plantations,  the  implements  of 
agriculture,  the  cattle  or  slaves  employed  in  cultivating  or 
clearing  them,  but  he  may  appoint  a  guardian  or  owner  for 
their  preservation.     He  may,  also,  make  such  disbursements 
as  are  necessaiy  for  their  preservation.     Code  ofPractke^  661  • 
The  second  ground  is  equally  untenable.     It  is  believed^ 
that  there  is  no  provision  of  the  laws  of  this  state,  which 
requires  that  a  party  should  be  put  in  morOf  before  an  action 
can  be  instituted  against  him  for  committing  a  trespass. 
But  while  the  court  are  of  opinion  that  be  is  responsible  (o 
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the  plaiDiifl^  id  damages  for  his  illegal  act,  there  is  nothiog  EisTsiur  Dnt. 
in  the  circumsiances  of  this  case  which  would  render  it  pro-  Jpnuary,  isio. 
per  to  render  a  judgnieni  for  vindictive  damages.    As  against        ^,„ 
him,  the  court  cannot  take  into  consideration  the  expense  to         '<^- 
which  the  plaintiff  has  been  put,  by  being  obliged  to  institute 
this  suit.     That  expense  will  properly  fall  upon  the  defend- 
ant, Bradford. 

Indeed,  it  would  appear  that  the  whole  claim  for  damages 
might,  with  propriety,  have  been  stricken  from  the  petition ; 
but  the  parties  have  thought  proper  to  put  them  at  issue, 
and  the  court  is  bound  to  pass  upon  the  issue  so  joined. 
The  testimony  as  to  the  damage  resulting  from  the  illegal 
removal  of  the  slaves,  and  their  detention,  is,  as  might  have 
been  expected,  somewhat  variant.  The  court  has  adopted 
the  estimate  of  De  Lee  and  Nettles,  and  estimates  the  amount 
to  be  recovered  from  the  defendant,  Robbins,  at  five  hundred 
and  twenty-eight  dollars. 

The  court  has  been  urged  upon  the  authority  of  the  case 
of  the  Ursuline  Nuns  vs.  Depassau,  7  Martin,  N.  S.  645,  if 
it  should  come  to  the  conclusion  that  the  proceedings  were 
defective,  not  to  render  a  final  judgment  in  the  case,  but 
only  to  set  aside  the  seizure'  and  permit  the  party  plaintiff  in 
suit  to  proceed  therein  according  to  law.  Upon  reference  to 
ihat  case,  it  will  be  perceived  that  it  must  have  been  con- 
ducted according  to  a  mode  of  practice  established  by  the 
rules  of  the  court  of  the  first  district,  and  without  regard  to 
any  rules  as  laid  down  in  the  Code  of  Practice.  Where  the 
courts  are  continually  in  session,  it  doubtless  affords  great 
facilities  to  parties  to  be  enabled  to  correct  irregularities  by 
motion,  and  thus,  among  other  advantages,  obviate  the 
necessity  of  giving  bond  and  security  to  enable  the  party 
complaining  to  obtain  an  injunction.  But  no  such  rule  has 
ever  been  adopted  by  this  court,  nor  could  it  be,  for  the  plain 
reason  that  the  chances  are  as  ten  to  two  against  the  courX 
being  in  session  to  enable  the  party  to  have  his  motion  deter- 
mined, and  the  motion  could  not  suspend  the •  proceeding 
under  the  seizure,  unless  predicated  on  some  of  the  grounds 
set  forth  in  article  739,  Code  of  Practice,  and,  perhaps,  not 


\ 
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Zummx  DrtT.  even  then,  unless  an  injunction  had  been  granted.     It  cer* 

Jflmmry,  1840.  tainly  would  be  a  novelty  in  judicial  proceedings  to  try  a 

gmTB        cause  on  its  merits,  pronounce  a  final  judgment  in  favor  of 

BBAsmDKTAx..  ^  ^^efeudant,  and  in  the  same  decree  allow  the  plaintiff  to 

amend  his  pleading,  and  again  put  the  defendant  on  his 
defence.  Neither  can  the  court  lend  its  aid  to  the. party  to 
convert  his  proceedings  via  execuHva  into  the  via  ordmaria. 
The  party  who  obtained  this  injunction  is  a  third  possessor, 
and  no  other  judgment  could  be  rendered  against  him,  but 
one  dissolving  the  injunction  with  such  damages  as  the 
justice  of  the  case  might  require. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
injunction  granted  in  this  case  be  rendered  perpetual ;  and 
it  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiff 
recover  of  the  defendant^  Thomas  J.  Robbins,  the  sum  of 
five  hundred  and  twenty-eight  dollars,  and  of  M.  Bradford 
five  hundred  dollars. 

The  defendants  appealed. 

•SndrewSf  for  the  plaintiff. 
Lawsofii  for  the  defendant. 

BuUardy  JT.,  delivered  the  opinion  of  the  court. 

The  only  question  arising  in  this  case,  which  has  been 
argued  in  this  court,  and  upon  which  we  are  called  (o  pro- 
nounce, relates  to  the  quantum  of  damages  which  the  plain- 
tiff is  entitled  to  recover  against  the  sheriff,  for  removing 
certain  slaves  from  the  plantation  which  they  were  engaged 
.in  cultivating,  in  violation  of  article  660,  of  the  Code  of 
Practice.     It  appears  that  eleven  slaves  were  removed  from 
When  the  she-  the  plantation  during  ten  days,  early  in  the  month  of  May. 
It.  bein^apiib-      It  is  not  pretended  but  that  the  sheriff  acted  honestly. 
inu8i*£^rotecit  Being  a  public  officer,  in  the  discharge  of  his  duty,  he  is  to 
cd  agArntt  ex-  be  protected  against  excessive  and  vindictive  damages.    The 

ccMivc  ttnci  vin—         r  ^  ^ 

(liotivedRiDagcs.  judge  of  the  district  adopted  a  standard,  by  which  damages 

in  the  case  should  be  measured,  which  is  not  satisfactory  to 
this  court.     Wc  think  the  plaintiff  entitled  to  nothing  more 
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than  a  bare  remuneration  for  the  loss  sustained,  so  far  as  it  fiimiir  Onr. 
can  be  ascertained.  The  judge  assumed,  as  the  basis  of  his  January,  iMa 
calculation,  the  theory  of  two  of  the  witnesses,  to  wit: 


that  the  eleven  hands  would  have  made  forty-four  bales  of  ^• 

cotton,  and  that  the  loss  of  time  is  equal  to  one  fourth,  say 
eleven  bales,  of  four  hundred  pounds  each,  estimated  at  from     So.  where  the 
twelve  to  thirteen  cents  per  pound.     This  appears  to  us  too  remoTed  ainyet, 
complex  for  practical  application  in  such  cases  as  the  one  SiT^^pStSon 
now  before  the  court.     It  assumes,  that  every  slave  will  thej  were  caiti- 

4.        •  1  Tatiog,!  Wire  re- 

make four  bales  of  cotton,  makes  no  allowances  for  sickness,  munenition  for 

loss  of  time  in  consequence  of  bad  weather,  and  the  expense  ^S^  TO^filrll? u 


of  clothing ;  and,  in  fact,  considers  the  gross  amount  of  sales  ^."  !*® 
of  the  crop  as  the  net  profit  of  the  labor  of  the  slaves,  without  be  adopted  >■ 
considering  the  other  expenses  of  cultivation.     Nor  did  the  dn^JJ^l'"'* 
court  make  any  allowance  for  one  Sunday,  which  must  have 
intervened.    Although  the  scraping  season  may  be  import- 
ant, we  are  not  satisfied  that  a  delay  of  ten  days,  early  in 
the  month  of  May,  necessarily  involves  a  loss  of  one-fourth  foT^^^^^^e 
of  the  crop  of  the  whole  year.      We  consider  the  sheriff  of  •lavea^bjiiie- 
bound  to  make  good  the  loss  of  time  at  the  usual  rates  of  Semmirahouid 
hiring  slaves.     And  from  the  best  consideration  we  have  {he^JllS*i^of 
been  able  to  give  the  subject,  little  aided,  indeed,  by  the  hiriDg  tu?ea. 
testimony  in  the  record,  we  conclude  that  the  plaintiff  is 
entitled  to  recover  one  hundred  dollars  damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed  ;  and 
proceeding  to  render  such  judgment  as  in  our  opinion  should 
have  been  given  below,  it  is  further  ordered  and  decreed, 
that  the  injunction  be  rendered  perpetual ;  that  the  plaintiff, 
recover  of  the  defendant,  Thomas  J.  Robbins,  one  hundred 
dollars,  and  of  the  defendant,  Bradford,  five  hundred  dollars, 
with  coBts  in  the  District  Court,  and  that  the  plaintiff  and 
appellee  pay  the  costs  of  the  appeal. 
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Eumrnm  DisT. 

Jdnuanft  1840. 


MORGAN  V8.   LARD   ET   AL. 


aOBOAH  APPEAL   FEOM  THE   OOUKT   OF  THE   VOUETH   JUDICIAL  DISTRICT,   FOE  THE 

V9.  PAEIBH   OP  POISTS   COUPEE,  THE  JUDOE  OF  THE   SECOND  PRESIDIHQ. 


lAHB  ETAl. 


The  jury  Ere  the  peculiEr  judges  of  the  quatUum  of  dEiuEges. 

DEHiEges  niEy  be  sssessed  Et  eu  eddueI  sum ;  End  where  the  petition  shows 
no  period  fh>m  which  they  shEll  be  computed,  end  the  verdict  EfEixes 
none,  the  court  mEy  give  them  from  jndicEl  demEnd,  End  until  the  sur- 
render of  the  premises  to  the  successful  dsimEut. 

The  plaintiff  sued  for  the  recovery  and  possession  of  a 
tract  of  land,  with  damages  for  tlie  illegal  detention  thereof, 
and  for  waste  committed.  On  the  trial,  the  jury  returned 
the  following  verdict :  "  Verdict  in  favor  of  the  plaintiff,  that 
he  recover  the  possession  of  the  land,  with  four  hundred 
dollars  per  annum,  and  costs." 

A  new  trial  was  insisted  on,  hecause  the  verdict  is  illegal 
and  void,  for  uncertainty,  and  that  no  judgment  can  be 
rendered  on  it. 

The  court  overruled  the  motion  for  a  new  trial,  and  gave 
judgment  for  the  land  described  in  the  petition,  and  for  four 
hundred  dollars  per  annum,  in  damages,  from  judicial  de- 
mand, until  possession  is  restored,  with  costs.  The  plaintiff 
appealed. 

StevenSf  for  the  plaintiff  and  appellant,  insisted  that  the 
verdict  was  for  too  small  a  sum,  and  altogether  illegal  as 
regards  the  damages.  The  judgment  should  be  reversed 
and  the  cause  remanded  for  a  new  trial,  &c. 

PaiUrsan,  contra. 

•Martin,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  possession  of  a  tract  of  land,  with 
damages  for  the  unlawful  detention  and  waste.  The 
defendants  pleaded  the  general  issue. 

The  plaintiff  had  a  verdict  for  the  possession  of  the  land, 
and  damages  at  the  rate  of  four  hundred  dollars  per  annum. 
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The  court  rendered  judgment  accordingly,  and  decreed,  that  EiirxBir  l>inr. 
the  annual  damages  should  begin  at  the  inception  of  the  JamiaTft  is^o. 
euiU    The  plaintiff  appealed.  nonasx 

It  appears  that  the  appellant  made  an  unsuccessful  attempt  ^- 

to  obtain  a  new  trial,  on  the  ground  that  the  verdict  was 
confrary  to  law  and  the  evidence,  and  void  for  uncertainty. 

This  motion  was,  in  our  opinion,  correctly  overruled.  The  The  juiy  m. 
first  objection  can  have  no  other  reference  than  to  the  quan-*  juOgen  oT^'tiie 
turn  of  damages,  of  which  the  jury  were  the  peculiar  judges.  9"««*««»  ^  **»- 

In  this  court  the  appellant's  counsel  has  urged,  that  the 
jury  ought  to  have  assessed  the  damages  in  a  gross  sum, 
and  not  in  an  annual  amount.  He  has,  therefore,  prayed 
that  judgment  be  affirmed,  as  far  as  it  relates  to  the  posses- 
sion of  the  land,  and  that  the  cause  be  remanded  for  a  new 
trial,  as  it  respects  the  damages ;  and  if  that  cannot  be  done, 
that  the  entire  verdict  be  set  aside,  the  judgment  reversed, 
and  the  case  remanded  for  a  trial  de  novo. 

The  plaintiff  has  not  shown,  in  his  petition,  any  period  Dunaget  mnj 
from  which  the  damages  should  be  computed;  the  judge,  annaaisumrliid 
therefore,  correctly  gave  them  from  judicial  demand.     This  ]Ti»epe  the  jieti- 

'  J  o  J  lion    (hows    no 

judgment  does  not,  however,  fix  the  time  when  these  damages  period  from 
are  to  cease.  We  think  they  ought  to  do  so  with  the  be  '^  eompated, 
surrender  of  the  premises  to  the  plaintiff.  Iffixct*none"the 

court  may  sWe 
*  them  from  iudi- 

It  isj  therefore,  ordered,  adjudged  and  decreed,  that  the  eiaidemaiMiVand 
judgment  of  the  District  Court  be  annulled,  avoided  and  Ser  oMhe'^ 
reversed  ;  and  proceeding  to  give  such  judgment  as  in  our  miicitothesue- 
opinion  ought  to  have  been  rendered  in  the  court  below,  it  is 
ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  and 
be  quieted  in  the  possession  of  the  premises,  with  damages 
at  the  rate  of  four  hundred  dollars  per  annum,  from  the 
inception  of  the  suit,  until  possession  be  given  to  the  plaintiff. 
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EAmitR  DiiT. 

January,  \^kO.  GAY  VS.    ARDRT. 


^^^  ArrXAL   FROM  THE   COURT   OF   THB    FOURTH   JUDICIAL   DISTRICT,   FOR   TBB 

AEDRT.  PARISH  OF  FOIMTB  COUPBR,  THB  JUDOB  OF  THB   SECOND   rRBSIDINO. 

The  party  who  fails  to  offer  evidence  of  the  facts,  on  which  his  exception 
is  based,  and  proceeds  to  trial  on  the  merits,  may  be  held  to  have  waived 
the  exception. 

A  party  has  no  right  to  interrogate  a  jaror,  on  oath,  whether  he  understands 

the  English  language. 

A  verdict  which  gives  interest  from  judicial  demand  is  safliciently  certain, 
as  the  record  specifies  the  day. 

Judgment  may  be  rendered  after  the  lapse  of  more  than  three  days  from 

that  on  which  the  verdict  is  found.    The  appellant  complains  with  a  bad 

grace,  that  judgment  was  not  rendered  against  him  soon  enough. 

This  is  an  action  against  the  maker  of  a  promissory  note. 

There  was  a  verdict  for  the  sum  claimed  with  legal  inte- 
rest from  judicial  demand.  The  verdict  was  found  the  24lh 
May,  and  judgment  rendered  thereon  the  ISth  June  follow- 
ing. The  defendant  appealed,  and  assigned  the  points  on 
which  he  relied  as  slated  in  the  opinion  of  the  court. 

Stevens,  for  the  appellant. 
Pattehon,  for  plaintiff  and  appellee. 

BuUardj  J.,  delivered  the  opinion  of  the  court.  t 

The  appellant  relies  upon  the  following  points : 

Ist.  That  the  court  erred  in  ruling  that  the  defendant  had 
waived  his  exception,  by  not  requiring  a  trial  on  it,  before 
the  case  was  set  down  for  trial. 

2d.  That  the  court  erred  in  not  permitting  him  to  interro- 
gate a  juror,  on  oath,  whether  he  understood  the  English 
language. 

Sd.  That  the  verdict  is  void,  because  it  does  not  specify 
the  day  from  which  the  interest  is  to  be  computed. 

4th.  That  the  judgment  was  not  rendered  within  the  three 
days  after  the  verdict,  as  required  by  the  Code. 


OF  THE  STATE  OP  LOUISIANA.  289 

I.  The  record  does  not  inform  us  of  the  facts  upon  which  BisTssir  Oivr. 
the  exception  alluded  to  was  based.     The  appellant  having  January^  IMO. 
proceeded  to  trial  on  the  merits,  without  offering  any  evidence      gillxsph 
of  such  facts  as  were  necessary  to  sustain  his  exception,  may         ^^ 
well  be  held  to  have  waived  it.  Thepurtywho 

II.  The  law  has  not  thought  proper  to  make  ignorance  of  Jence!)? Sfeftcts 
the  English  language  a  good   cause  of  challenge.     The  on  which  hit  ex- 

^x_        t  *  ...  .  oention  is  baaed, 

question  was,  therefore,  m  our  opinion,  impertinent.  and  proceeds  to 

III.  The  verdict  gives  interest  from  judicial  demand,  ^jjl^^y^^^ij^fj 
which  date  is  shown  by  the  record,  "  id  certum  est  quod  certum  ^^  ^^^  vai? ed 

-J.  „  '  the  exception. 

reddl  potest.  a  party  has  no 

IV.  The  appellant  complains,  with  a  bad  grace,  that  the  ^^eV^nror."^ 
judgment  was  not  rendered  against  him  soon  enough.  We  oath,  whether  he 
can  perceive  no  good  reason  why  judgment  should  not  be  English  lan- 
rendered  more  than  three  days  after  verdict  found,  if  there  ^vmiict which 
be  no  other  objection.  §»^«     '."'1?^*^, 

•^  from      jumcial 

We  should  nave  granted  the  prayer  of  the  appellee  for  demand  is  suffi- 
daroages  on  this  appeal  as  clearly  frivolous,  if  it  had  not  been  as^^th^  ^record 
filed  too  late.     Code  of  Practke,  artkle  890.  specifiesthe  day. 

^  '  Judgment  mar 

be  rendered  af- 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment  more  thaoTthree 
of  the  District  Court  be  affirmed,  with  costs.  on^'whiih  *thc 

▼erdiot  is  fonnd. 
The  appellant 
complains,  with 
a  bad  grace,  that 
judgment  was 
— — .  not       rendered 

against  him  soon 
enough. 


GILLESPIE  VS.   DAT. 
APFSAL   VEOM  TBB  court  of  PROBATBS,  for   TBS   PARISH  OF   8T.  HILRNA. 

Proceediogs  had  ex  parte,  going  to  homologate  a  tutor's  account  and  grant 

a  final  discharge,  when  there  is  no  opportunity  given  to  the  heir  at  law 

to  contest  the  account,  are  illegal  and  do  not  form  the  exception  of  ret 

judieata^  when  the  tutor  is  called  on  to  render  his  account  hy  the  heir  of 

the  deceased  pupil. 

37  VOL.  XIV. 
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EimiiH  Din>  This  is  an  action  to  compel  the  defendant  to  render  a 
Januarg^  1840.  complete  and  perfect  account  of  the  tutorship  of  his  lale 
BiLussn^  P"P"»  Wm.  Day,  deceased.  The  plaintiff  is  the  mother  and 
V-  heir  at  law  of  the  deceased,  and  the  defendant  his  grand- 

father. 

He  sets  up  in  defence  the  plea  of  resjudicatOy  and  a  former 
judgment  of  the  Court  of  Probates,  accepting  and  homolo- 
gating his  final  acccfunt  as  tutor,  and  granting  a  discharge. 

The  record  shows  that,  on  the  28th  November,  1837,  the 
present  defendant  presented  his  petition  and  an  account  of 
his  tutorship,  which  he  prayed  might  be  accepted  and  homo- 
logated, and  he  discharged  from  all  further  liability  in  the 
premises. 

The  judge  of  probates  made  an  order  granting  the  prayer 
of  the  petitioner,  and  that  ten  days  notUe  of  filing  the  tableau 
or  account  be  given,  according  to  law. 

On  the  11  ih  December  following,  the  judge  decrees, 
**  there  being  no  opposition  after  ten  days  legal  notice^  that 
the  account  and  tableau  be  homologated,  and  that  the  peti- 
tioner be  permitted  to  expend  the  funds  on  hand  in  the  pay- 
ment of  the  privileged  debts,  &c.,  and  that  he  be  discharged 
from  all  further  liability,  &c. 

The  record  of  this  judgment  was  produced  in  evidence, 
and  there  was  judgment  sustaining  the  exception  of  res 
judicata^  from  which  the  plaintiff  appealed. 

Andrews  and  Davidson^  for  the  appellant. 
Penti,  contra. 

Buttardf  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  a  tutor  to  compel  a  rendition  of 
his  account  of  tutorship.  The  defendant  admits  that  he  was 
the  tutor  of  the  minor,  William  Day,  since  deceased,  but 
among  other  things,  pleads  the  exception  of  res  judicata. 
The  record  shows,  that,  after  the  death  of  the  pupil,  the 
defendant,  his  tutor  and  grand-father,  presented  a  petition  to 
the  Court  of  Probates,  in  which  he  represented  that  William 
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Day,  his  grand-eon  and  late  pupil,  had  departed  this  life,  Eastsbji  Dibt. 
leaving  himself  and  Mrs.  Nancy  Gillespie,  his  mother,  as  «fa>«Mary.  I84a 
his  heirs  at  law ;  that,  by  the  death  of  said  minor,  his  trust      •iLLunv 
as  tutor,  of  course,  expired,  and  he  be^s  leave  to  submit  a  '^* 

statement  in  the  form  of  an  account  current  of  his  actings 
and  doings  in  that  capacity.  He  signifies  his  acceptance  of 
the  succession  of  his  grand-son,  and  as  the  estate  consists  of 
notes,  accounts,  &c.,  he  has  fixed,  in  his  tableau,  the  amount 
coming  to  each  party.  He  prays  that  legal  notice  may  be 
given,  and  after  due  proceedings  had  in  the  premises,  that 
(he  tableau  and  account  may  be  homologated,  and  the  pay* 
ments  made  accordingly,  and  the  petitioner  may  be  dis- 
charged from  all  further  liability  in  the  premises.  No  citation 
to  any  person  was  issued,  but  after  some  days  notice,  the 
Court  of  Probates  decreed,  that  this  account  and  tableau  of 
distribution,  as  it  is  styled,  be  acknowledged  and  allowed ;  that 
the  petitioner  be  permitted  to  expend  the  funds  on  hand  in 
the  payment  of  the  privileged  claims,  and  that  the  petitioner, 
William  Day,  be  discharged  from  all  further  liability  as  tutor 
of  said  minor. 

We  think  the  Court  of  Probates  erred  in  sustaining  this  Prooeedingi 
exception.  The  proceedings,  by  which  the  pretended  dis-  ^fng^  £mal 
charcre  was  obtained,  were  wholly  ex  parte,  and  we  know  of  "^^^  •  lutot^M 

°  ^         J         ^  account,       and 

no  law  by  which  they  were  authorized.  No  opportunity  grant  a  final  dit- 
was  given  to  the  heir  at  law  to  contest  the  account  thus  therHfs  niTop^ 
rendered,  and  the  Court  of  Probates  is  without  authority  to  P«>r*Vn»*y.  ?»^««" 

'  1.1  •'         to   the    heir  at 

finally  pronounce  upon  the  rights  of  parties  not  before  it.        law  to   couteat 

the  account,  are 
illegal,  and  do 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment  cepUoT"!!!^^ 
of  the  Court  of  Probates  be  reversed,  the  exception  overruled,  j^^aia,   when 

j.i-  jjrr*i,  J-  J-  thetutoriscalled 

and  the  case  remanded  for  further  proceedmgs  accordmg  to  on  to  render  his 
law,  the  appellee  paying  the  costs  of  the  appeal.  hei?"of  the  de^ 

ceaied  pupil. 
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EAnSBH  DwT.  RATLIFF  V8.    HIS   CREDITORS. 

Jtmuary,  1840.  > 

'  APPJKAL    FROM   THE   COURT  OF  THE   THIRD   DISTRICT    FOR  THR   PARISH   OF 

BATLOT 

^g^  EAST   FELICIANA,  JUDGE   JONES,   OF   THE   EIGHTH   DISTRICT,  PRESIDING. 

HIBCRXDITORS. 

!  14   292         It  must  appear  from  eyidence  before  this  conrt,  that  the  appellee  resides 
,113    674;  ^'^'^  -ri— 

out  of  the  state,   at   the   time   of  service  of  citation  made  on  his 

attorney,  or  it  will  be  insufficient. 
The  appeal  having  been  once  granted,  the  judge  a  quo  has  no  Ioniser 

any  control,  and  cannot  make  any  order  respecting  a  citation  or  the 

mode  of  serving  it. 
An  appeal  is  not  to  be  dismissed,  according  to  the  provisions  of  the 

act  of  March  20,  1839,  if  the  irregularity  of  the  citation,  or  service 

thereof^  is  not  imputable  to  the  fault  of  the  appellant:  otherwise, 

if  it  is. 

Id  this  case  there  was  judgment  overruling  the  opposition 
of  the  representatives  of  N.  Cox,  deceased,  to  the  tableau  of 
distribution  filed  by  the  syndic,  in  which  a  preference  was 
set  up  over  the  clainas  of  Rhodes  &  Peters,  Palmer  &  South- 
roayd,  and  other  creditors.  The  opponents  appealed,  and 
made  these  two  firms  and  the  syndic,  appellees. 

Citations  and  petition  of  appeal  were  regularly  served  od 
Palmer  &  Southmayd,  and  on  the  syndic.  But  in  relation 
to  Rhodes  &  Peters,  the  sheriflf  of  New-Orleans,  to  whom 
process  had  been  sent,  returned,  *^  that  they  could  not  be 
found  in  his  bailiwick.'' 

The  counsel  for  the  appellant  applied  by  petition  to  the 
judge  a  quOy  alleging,  the  sheriff  returned  that  Rhodes  & 
Peters  were  not  residents  of  the  state,  and  had  no  agent 
therein  ;  and  prayed  for  a  new  citation  of  appeal  to  be  served 
on  their  attorney  at  law,  which  was  granted. 

AndrewSy  the  attorney,  moved  to  dismiss  the  appeal,  and 
staled,  he  was  not  the  attorney  of  Rhodes  &  Peters,  at  the 
time  of  service  of  the  citation,  and  that  one  member  of  said 
firm  was  dead,  and  the  other  resided  in  New-Orleans. 

MusCy  syndic  of  the  creditors,  &c.,  also  filed  grounds  for 
the  dismissal  of  the  appeal. 

Lohdelly  for  the  appellants. 
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Martin^  /.,  delivered  the  opinion  of  the  court.  Eastxrh  Dibt. 

The  dismissal  of  the  appeal  is  prayed  for  on  account  of    ^"*'^' 
irregularity  in  the  service  of  citation,  which  was  made  on  the       umAwt 
attorney  of  the  appellees,  Rhodes  &  Peters.     The  sheriff  hhckxditori. 
having  returned  on  the  first  citation,  thai  the  appellees  were 
not  found  in  his  parish,  the  appellant  obtained  the  judge's 
order  for  an  (dias  citation  to  be  served  on  the  attorney,  which 
was  accordingly  done. 

It  is  urged,  that  one  of  these  appellees,  at  the  time  of  the 
service  made  on  the  attorney,  resided  in  the  city  of  New- 
Orleans,  the  sheriff  of  which  made  the  return  of  *^  not  found," 
and  that  the  other  one  was  dead. 

The  Code  of  Practice,  article  582,  requires  service  of  it  nast  a|)- 
citation  of  appeal  to  be  made  on  the  appellee,  **  if  he  resides  Senl^beforethU 
within  the  state,  or  on  his  advocate  if  he  do  not."  There  is  on  ^jSiee^reVJies 
evidence  before  us  that  the  appellees  resided  out  of  the  state  out  of  the  sute, 
at  the  time  of  the  service.  They  are  stated  in  the  proceed-  LmM  of  eita- 
ings,  as  residing  in  the  city  of  New-Orleans.  The  return  of  ^^^^4?,*"  or^it 
the  sheriff,  on  the  first  citation,  does  not  state  that  they  had  vin  be  iutuffi- 
ceased  to  reside  there.  It  states  only  that  they  were  not  to  xiie  appeal 
be  found.  There  was  no  necessity  for  a  personal  service,  mitei**°**the 
and  the  citation  miffht  have  been  left  at  the  place  of  their  Judge  a  qim  has 

.  .    no    lonffer   any 

usual  domicil,  which  does  not  appear  to  have  been  changed.  oontroi,andean- 

The  appeal  having  been  granted,  the  district  judge  had  onLrre^^tng 

the  case  no  longer  under  his  control,  and  could  give  no  order  »cit«iion,orthc 

°  ....  roooe  of  scnring 

as  to  the  mode  of  servmg  the  citation.  it. 

Under  a  law  passed  at  the  last  session  of  the  legislature,  n^t  "to'^^dil! 
approved  March  20th,  1839,  an  appeal  is  not  to  be  dismissed  pi»«i  •c«>rd- 

*^  .  .  ing  to  the  provi- 

on  account  'of  any  irregularity  in  the  citation  or  service  siom  of  the  aet 
thereof,  whenever  such  irregularity  is  not  to  be  imputed  to  ]8S9,?the  ir^ 
the  appellant.  In  this  case,  it  is  clearly  imputable  to  the  Station'*  or '^^^I^ 
counsel  of  the  appellant,  whose  act  is  that  of  the  client.  vice  thereof,  is 

not  imputable  to 
the  fault  of  tlie 

It  does  not  appear  to  us  that  we  are  authorized  to  give  any  515^"*° (t  jiJ***^ 
relief.    The  appeal  must,  therefore,  be  dismissed,  with  costs. 


SOIBOV, 
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/omwry,  1840.  PIPKIN  \)8.  DOIRON. 

riPKiir 

V«*  APPEAL  FKOM  THE  COVET   OF  THE   FOURTH   JUDICIAL  DISTRICT,  FOR    TBS 

PARISH   OF  IBERVILLE,  THE   JUDGE   OF   THE  SECOND   PRESIDING. 

The  property  of  a  succession,  which  descends  to,  and  is  inherited  by  the 
minor  children,  cannot  be  adjadicated  to  the  surviving  widow  and 
mother,  for  less  than  iU  appraited  value. 

The  plaintiff,  Ad6le  Pipkin,  in  her  own  right,  and  as  heir 
of  her  deceased  brother,  claims  a  tract  of  four  arpents  of  land 
with  the  usual  depth,  which  she  alleges  was  the  separate 
property  of  her  father,  at  his  death,  in  1819  ;  that  her  and 
her  late  brother,  Philip  P.  Pipkin,  were  the  sole  issue  of  the 
marriage  between  her  father  and  Armede  Yilliers,  and 
inherited  all  his  separate  property. 

She  further  shows,  that,  shortly  after  the  death  of  her 
father,  there  was  a  probate  sale  of  his  estate  at  which  the 
surviving  widow  became  the  purchaser  of  the  tract  of  land 
in  question,  at  less  than  the  appraised  value ;  and  that  the 
judgment  ordering  the  sale,  and  the  sale  itself,  are  illegal, 
null  and  void.  She  also  alleges  and  shows,  that  her  brother 
died  in  1833,  without  descendants,  and  that  she  inherits 
three-fourths  of  his  estate,  and  her  mother  one-fourth.  She, 
therefore,  prays  that  the  defendant  in  possession  be  adjudged 
to  deliver  up  to  her  the  contested  premises,  and  that  her  title 
thereto  be  declared  valid,  and  that  she  be  quieted  in  the 
possession  and  have  judgment  for  damages  and  rents,  for  the 
illegal  detention  of  the  same. 

The  defendant  derived  title  immediately  from  the  heirs  of 
Laurent  Villiers,  who  purchased  from  Armede  Villiers,  * 
(widow  Pipkin,)  whose  title  rests  on  the  validity  of  the  pro- 
bate sale  of  the  estate  of  Thomas  Pipkin,  deceased.  The 
defendant  called  in  all  his  vendors  in  warranty.  Upon  the 
titles  and  evidence  adduced,  the  judge  presiding  gave  judg- 
ment for  the  plaintiff,  decreeing  her  three  and  one-tenth 
arpents  of  the  tract  of  land,  and  ordering  her  to  pay  seven 
hundred  and  seventy-five  dollars,  the  value  of  the  improve- 
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ments,  from  which  is  to  be  deducted  the  rents  from  the  time  Eairrit  Dibt. 
of  bringing  suit,  until  the  plaintiff  is  put  in  possession,  at  the  Jfl«"gry»  ^MO- 
rate  of  forty-two  dollars  per  annum  ;  the  defendant,  Doiron,        fipkiit 
to  have  a  privilege  on  the  property  for  his  improvements,  and 
to  pay  costs;  and  that  the  defendant  recover  the  sum  of 
eight  hundred  and  fifty*six  dollars,  and  rents  which  he  has 
to  allow  and  pay,  from  his  warrantors,  the  heirs  of  Laurent 
Villiers,  who  have  a  like  judgment  over  against  Madame 
Armede  Villiers.     The  last  warrantor  appealed. 

Butke  and  Taylor^  for  the  appellants. 

Labauioey  for  the  defendant,  Doiron,  who,  in  his  answer  to 
the  petition  of  appeal,  avers  that  the  judgment  is  erroneous 
and  should  be  reversed ;  that  the  first  sale  in  question  was 
made  by  order  or  in  pursuance  of  a  judgment  of  the  Probate 
Court,  of  competent  jurisdiction,  and  was  sold  to  pay  the 
debts  of  the  succession,  and  is  valid  in  law. 

EdwardSf  for  the  plaintiff  and  appellee. 

BvUardy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  this  case,  as  heiress  of  her  father  and 
brother,  asserts  title  to  a  tract  of  land  in  possession  of  the 
defendant.  It  is  shown  that  the  father  of  the  plaintifl^  pre- 
viously to  his  marriage  with  her  mother,  was  owner  of  the 
land  in  controversy ;  that  he  died,  leaving  two  children,  to 
wit,  the  plaintiff  and  a  son,  who  afterwards  died  without 
descendants,  and  that  the  plaintiff  and  her  mother  inherited 
from  him,  the  former  for  three-fourths,  and  the  latter  for  one. 
She,  therefore,  shows  title  in  herself  to  one-half,  and  three-* 
fourths  of  the  other  half  of  the  tract  of  land. 

The  defendant  claims  through  the  widow,  in  virtue  of  a 
probate  sale ;  and  the  sole  question  is,  whether  that  sale 
divested  the  title  of  the  plaintiff  and  her  brother,  who  were 
minors  at  the  time.  Various  nullities  are  alleged,  both  in 
relation  to  the  steps  which  preceded  the  judgment  of  the 
Court  of  Probates  ordering  the  sale,  and  in  relation  to  the 
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Eabtbbh  DfST.  capacity  of  the  widow,  who  was,  at  the  same  time,  tutrix  of 

Jamtary,  1840.   jjej.  n^inor  children,  to  purchase.     We  think  it  unnecessary 

PiPKiy        to  go  beyond  the  sale,  which  was  clearly  null,  because  the 

MuioK.       property  did  not  bring  its  appraised  value.     The  land  was 

The  property  estimated  at  fifteen  hundred  dollars,  and  was  purchased  at 

wh?ch"^ilS^ndi  ^^^  hundred  dollars.    Admitting  that  the  judgment  ordering 

to,  and  is  inhe-  the  sale  was  correct,  or  that  it  cannot  now  be  questioned,  yet 

nor     <;hiidren,  it  is  obvious  that  the  judgment  did  not  authorize  the  sale  for 

dicTtwi^to^lSiie  ^  ^^^  P"^®  ^^^^  ^h®  appraised  value.  The  wrong  was 
»«"'»^>n8  ^'*<^°^  committed  in  executing  the  judgment,  and  not  in  the  judg- 
lenthan  iti  ap-  ment  itself.  The  doctrine  in  the  case  of  Lalanne's  Heirs  m. 
praited  value,     jj^^gg^u^  ^^3  Louisiana  Reports,  43,)  that  the  decision  of  the 

Court  of  Probates  ordering  the  sale  is  to  be  taken  as  conclu- 
sive, and  cannot  be  impeached  collaterally,  does  not,  there- 
fore, apply  to  the  case  now  before  us. 

We  find  no  difficulty  in  concurring  with  the  District  Court 
upon  the  question  of  title ;  but  the  defendant  complains  of 
the  judgment  rendered  in  his  favor  against  his  warrantor, 
and  contends  that  he  was  entitled  to  recover  a  larger  sum, 
having  proved  the  property  to  be  worth,  at  the  time  of  the 
trial,  two  thousand  dollars.  It  is  true,  some  of  the  witnesses 
state,  that  the  whole  of  the  tract  of  land,  in  its  improved 
state,  is  worth  two  thousand  dollars,  but  the  defendant  reco- 
vered by  the  same  judgment  from  the  plaintiff  Uie  full 
value  of  the  improvements.  The  evidence  on  this  subject 
is  not  so  positive  as  to  authorize  us  to  disturb  the  judgment 
rendered  below,  believing  that  substantial  justice  has  been 
done  between  all  the  parties. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment 
of  the  District  Court  be  affirmed,  with  costs. 
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Bastxeb  Dist. 
ALLAIN   &  TREMOULET  VS.    TRUXILLO.  January^  1840. 


ALLAXX  MTJUb* 
APPEAL  VKOM   THS   COVKT  OF  THI  8BCOND  DISTKICT,  VOK  THE  PAEMH  OF  XOULBT 


ASSUMPTION,  TEE  JUDGE   THEEBOV    PEE8IDINQ. 


TBUXILLO. 


When  a  partj  expressly  calls  for  the  separate  answers  of  each  memher  of     |i^,2JJ' 
a  firm,  every  member  thereof  is  bound  to  answer  when  notified  of  the 
order  of  court,  and  without  a  commission  being  sent,  even  when  the 
party  interrogated  resides  out  of  the  parish. 

It  devolves  on  the  party  desiring  the  answers  to  interrogatories  to  notify 
the  party  interrogated,  and  give  time  for  the  answers  to  be  made. 

This  is  a  suit  by  the  pttyees  against  the  maker  of  a  pro- 
missory note.     The  execution  of  the  note  was  admitted. 

The  defendant  propounded  interrogatories  to  the  plaintiffs, 
who  reside  in  New-Orleans,  touching  the  consideration  of 
the  note  sued  on,  and  required  separate  answers  from  each. 
Tremoulet,  one  of  the  firm,  being  in  the  parish  of  Assump- 
tion at  the  time,  answered,  and  the  parties  proceeded  to  trial, 
without  waiting  for  the  answer  of  Allain. 

On  the  trial,  the  defendant's  counsel  excepted  to  the 
answer  of  Tremoulet  being  read,  and  insisted,  as  both  had 
not  answered,  the  answer  of  one  could  not  be  read,  and  that 
the  interrogatories  to  both  ought  to  be  taken  for  confessed. 
The  district  judge  presiding,  sustained  the  exception,  and 
gave  judgment  for  the  defendant.     The  plaintifSs  appealed. 

WtneheateTy  for  the  plaintiffs. 

Ilsky  and  Jficholhy  for  the  defendant. 

Morphy^  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  a  promidsory  note,  by  the  payees. 
They  describe  themselves  as  residing  and  trading  in  the 
parish  and  city  of  New-Orleans.  The  defendant,  after  taking 
a  frivolous  exception,  and  suffering  a  judgment  by  default  to 
go  against  him,  filed  an  answer.  He  admits  his  signature, 
pleads  want  of  consideration,  and  propounds  interrogatories, 
38  VOL,  XIV. 
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Babtebk  Di8t.  which  he  prays  that  plaintiffs  may  be  ordered  to  answer  seve- 

January,  1840.    rally.    Tremoulet  being  at  the  time  in  the  parish  of  Assump- 

AXXA1N  *  TM-  ^lon,  answered  insianterf  expressing  his  personal  knowledge 

MouLST       Qf  ^jjQ  whole  transaction,  and  showing  the  consideration  for 

TAuxiLLo.      which  the  note  had  been  given.     To  these  answers,  ^he 

defendant  excepted,  on  the  ground  of  insufficiency ;  the  other 

plaintiff  not  having  answered  as  required  to  do.    On  the  same 

day,  the  parties  proceeded  to  trial.     During  its  progress, 

plaintiff's  counsel  offered  to  read  the  answers  of  Tremoulef, 

but  defendant  objected  to  their  being  read  without  those  of 

Allain,   and  contended  that  his  interrogatories  not  having 

been  answered  according  to  the  order  of  the  court,  the  facts 

therein  set  forth  should  be  taken  for  confessed.     The  judge 

below  being  of  that  opinion,  gave  judgment  in  favor  of 

defendant. 

When  a  party      When  a  party  expressly  calls  for  the  separate  answers  of 

for  the  separate  the  members  of  a  firm,  we  think  that  every  member  thereof 

member  or**a  '^  bound  to  answer,  as  was  intimated  in  Martineau  et  al.  vs. 

lirmjeTerymem-  Carr,  3  Martin^  497.     Some  discussion  took  place  at  the  bar 

bound  to  answer  in  relation  to  the  commission  directed  to  be  issued  by  article 

The*"  oHlr***  of  852,  of  the  Code  of  Practice,  when  the  party  interrogated 

court,  and  with-  resides  out  of  the  parish  where  the  court  sits  ;  each  parly  to 

out   a  commit-    ...  i-  •        •  i  i  i 

sion  being  sent,  this  suit  Contending,  that  It  was  incumbent  on  the  other,  to 
party  ^^interro^  ^^^  ^"^  ^^^  forward  such  commission.  We  are  of  opinioti 
gated residesout  that  neither  was  bound  to  do  it  here.     An  attentive  perusal 

of  the  article  above  cited,  taken  in  connection  with  the  pre- 
ceding one,  shows  that  it  contemplates  only  the  case  where 
one  party  wishes  his  adversary  to  answer  in  open  court,  and 
in  bis  presence.  This  was  not  asked  by  the  defendant;  no 
commission  then  was  to  be  sent  to  New-Orleans,  and  the 
party  living  there,  when  notified  of  the  order  of  court,  had 
only  to  forward  his  answers  to  the  clerk  to  have  them  filed, 
but  this  he  could  not  be  expected  to  do  on  the  very  morning 
he  was  called  upon  to  answer. 

The  question  then  more  properly  is,  on  whom  devolved  the 
duty  of  praying  for  a  continuance,  in  order  to  afford  Allain 
sufficient  time  to  be  notified  of,  and  to  comply  with  the 
order  of  court,  making  it  his  duty  to  answer?    Surely  on 
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him  who  needed  the  evidence.     It  behoves  the  party  who  Eastkhx  Dm. 
provokes  the  answers  of  his  adversary,  to  use  them  as  testi-  January,  1840. 
mony  for  himself  oo  the  trial,  to  take  the  means  required  by   allaik  a  tbb- 
law  to  obtain  them.     It  has  been  determined  in  this  tribunal,       moulkt 
thai  a  party  who  propounds  interrogatories  to  be  answered      tbvxillo. 
in  open  court,  and  neglects  to  have  a  day  fixed,  waives  his  ^^^  ^a^'desTr- 
right  to  have  them  taken  pro  confessis/iflhej  be  not  answered,  ing  the  answers 
Thus  it  appears  to  us  that  this  defendant,  by  going  to  trial  r?es to  noiTi^the 
without  taking  any  legal  steps  to  afford  the  absent  party  any  ^^^  tmd^^ 
possibility  of  answering  his  interrogatories,  must  be  considered  utae    for    the 
as  having  waived  them.    There  remained/then,  the  answers  made. 
of  Tremoulet,  by  which,  we  think,  the  defendant  must  be 
concluded.      These  answers    being  full  and   positive,   we 
apprehend  that  the  defendant  has  not  done  himself  much 
injury  by  thus  foregoing  those  of  the  other  partner.     If  the 
latter  had  any  knowledge  of  the  business,  his  answers  would 
only  strengthen   the  evidence '  against   defendant.     If   he 
knew  nothing  about  it,  his  ignorance  could  not  weaken  it 
The  reason  why  separate  anwers  are  required  of  the  members 
of  a  firm  is,  to  guard  against  any  attempt  to  render  nugatory 
the  right  of  interrogation,  by  having  the  answers  made  by 
that  partner,  whose  information  on  the  subject  would  be  the 
most  limited. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  District  Court  be  annulled,  avoided  and  reversed ; 
and  now,  this  court  proceeding  to  render  such  judgment  as 
in  their  opinion  should  have  been  given  below,  do  order, 
adjudge  and  decree,  that  the  plaintiffs  do  recover  of  the 
defendant  four  thousand  eight  hundred  and  sixty  dollars 
and  eighty-eight  cents,  together  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum,  from  the  18th  of  July,  1838, 
until  paid,  and  that  the  defendant  and  appellee  pay  costs 
in  both  courts. 


TBUXIUO. 


SOO  CASEB  IN  THE  SUPREME  COURT 

Eaitsbii  Dist. 
/onttory,  1840.  ALLAIN   &   TREMOULET  VS.    TRUXILLO. 

▲UAnr  ft  TBI- 

XOULKT  APPKAL  FftOM   THE   COURT   OF  THB   SECOND   DISTRICT,  FOR  THE  PARISH   OF 

A8S0MPTION,  THE   JUDGE    THEREOF  PRESIDING. 

Where  separRte  answen  of  the  members  of  a  firm  are  required  to  interro- 
gatories, each  member  is  bound  to  answer  separately,  when  notified; 
bat  the  party  needing  them  mast  allo^  time  and  procure  them. 

This  is  an  action  on  a  promissory  note,  in  which  the 
defendant  had  judgment  on  an  exception,  and  the  plaintiffs 
appealed.  The  case  is,  in  all  respects,  similar  to  the  prece- 
ding one,  and  so  decided  accordingly. 

Winchester^  for  plaintiff. 
lUky  and  J^hoUSf  contra. 

Morphyj  X,  delivered  the  opinion  of  the  court. 

This  case,  similar  in  all  its  features  to  the  one  this  day 
decided  between  the  same  parties,  presents  the  same  point, 
and  must  be  governed  by  the  same  principles  and  reasoning. 

It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  and  this  court  now  proceeding  to  give  such  judg- 
ment as  in  their  opinion  should  have  been  rendered  below, 
do  order,  adjudge  and  decree,  that  the  plaintiffs  do  recover  of 
the  defendant  four  thousand  eight  hundred  and  sixty  dollars 
and  eighty-eight  cents,  with  interest  thereon,  at  the  rate  of 
ten  per  cent,  per  annum,  from  the  18th  of  July,  1838,  until 
paid,  and  that  the  defendant  and  appellee  do  pay  costs  in 
both  courts. 
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Eastxhh  Dm. 

ELATHENHOFF   V8.   ARDR7.  Jamiary,  1840. 


APPEAL   PKOH  TBI   COURT   OF   THE   FOURTH   JUDICIAL    DISTRICT,   FOR    THE      KLATHKHHOFF 

PARISH  OF  POINTS  COUPEE,  THE  JUDGE  OF  THE  SECOND  PRESIDING.  ^* 

ARDRT. 

Where  an  absent  witness  has  been  duly  summoned,  and  the  party  makes 
affidavit  setting  forth  his  materiality  and  the  material  facts  expected  to 
be  proved  by  him,  and  that  he  expected  his  attendance  on  the  day  fixed 
for  trial,  it  will  be  sufficient  ground  to  obtain  a  contmuance. 

This  is  an  aciion  for  work  and  labor  alleged  to  be  done 
in  pursuance  of  a  written  contract,  and  on  account,  by  plain- 
tiflf,  for  and  at  the  request  of  the  defendant,  in  which  the  sum 
of  three  hundred  and  eleven  dollars  is  demanded. 

The  defendant  pleaded  several  matters  by  way  of  excep- 
tion ;  admitted  the  written  contract  sued  on,  but  denied  any 
indebtedness  or  liability  under  it,  or  on  any  other  account. 

On  the  day  fixed  for  trial,  the  defendant  moved  for  a  con- 
tinuance on  the  following  grounds,  set  forth  in  his  affidavit : 
**  That  Robert  Harvey,  a  resident  of  the  parish,  is  a  material 
witness,  duly  summoned,  by  whom  he  expects  to  prove  sun- 
dry facts  detailed,  and  also  other  material  and  important 
facts  he  expects  to  establish ;  but  that  said  Harvey  left  the 
parish  a  short  time  since,  with  the  intention  of  returning  in 
the  course  of  a  few  days,  and  that  he  has  been  expecting 
him  daily,"  &c. 

The  judge  a  quo  refused  the  continuance,  because  the  affi- 
davit should  state  that  the  affiant  did  not  know  that  the 
witness  intended  to  depart,  or  that  he  could  not  prevent  his 
departure  before  the  day  fixed  for  trial,  according  to  article 
465,  of  the  Code  of  Practice.  The  defendant  excepted  to  the 
opinion  of  the  court. 

There  was  judgment  non-suiting  the  plaintiff  on  the  writ- 
ten contract,  but  allowing  him  sixty-one  dollars  and  forty 
cents  on  his  account,  from  which  the  defendant  appealed. 

PcUUrson^  for  the  plaintiff. 
Stevens,  for  the  appellant. 


TW. 
ARDET. 
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January,  1840.  rp|j^  defendant  complains  that  the  judge  a  quo  improperly 
KLATHuniorp  overruled  his  motion  for  a  continuance ;  his  affidavit,  which 
is  of  unusual  length,  appears  to  us  as  full  and  comprehensive 
as  could  be  desired.  It  was  found,  however,  insufficient  by 
the  judge,  who  tried  the  cause.  He  thought,  that,  in  addi- 
tion to  his  manifold  allegations,  the  affiant  should  have  sworn 
that  his  witness  had  gone  away,  and  that  he  did  not  know 
that  he  intended  to  depart,  or  could  not  prevent  his  depar- 
ture, as  required  by  article  465,  of  the  Code  of  Practice. 
We  hold  this  article  inapplicable  to  the  present  case.  It 
obviously  contemplates  those  cases  in  which  a  witness,  being 
brought  to  the  court-house  by  legal  process,  and  being  there 
in  attendance,  goes  away  without  the  knowledge  of  the 
party.  It  cannot  allude  to  a  witness  who  has  not  been 
summoned  at  all ;  who,  previous  to  the  day  of  the  trial,  has 
temporarily  left  his  home,  and  has  not  yet  returned,  although 
daily  expected,  as  in  this  case.  We  know  no  means  in  the 
power  of  a  party  to  prevent  his  witness  from  occasionally 
absenting  himself,  if  such  be  his  pleasure.  We  think  that 
the  affidavit  was  fully  sufficient  to  entitle  defendant  to  his 
continuance. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  that  the  case  be  remanded  for  further  proceedings, 
and  that  the  appellee  pay  the  costs  of  this  appeal. 
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EimnH  DisT. 
BARRETT   V8.   WALKER.  '  Joniiary,  1840. 


v     -■  - 

ArrCAIi    FROM   THK   COURT   OF  THE    FIRST   JUDICIAL    DISTRICT,  JUDOK  BABRSTT 


BUCHANAN   FRK8IDING. 

According  to  r  statute  law  of  Mississippi,  all  notes  made  there  are 
subject  to  every  equitable  defence  against  a  bona  Jide  endorsee,  which 
could  be  set  up  against  the  payee ;  and  when  sued  on  here,  the  case 
must  be  governed  by  the  lex  loci  eontraehu. 

When  a  vendee  has  not  complied  with  his  agreement,  he  cannot 
complain,  and  set  up  as  a  matter  of  defence  to  his  note,  that  the 
vendor  has  not  extinguished  a  certain  mortgage,  when  this  failure 
was  the  consequence  of  his  not  complying  with  his  stipulation  to  pay 
in  a  certain  manner. 

This  is  an  action  on  three  promissory  notes,  signed  by  the 
defendant  at  Natchez,  in  Mississippi,  the  26th  Januar}%  1831, 
for  one  thousand  dollars  each,  and  payable  in  all  the  month 
of  November,  1834.  These  notes  were  given  in  part  pay- 
ment of  the  price  of  two  tracts  of  land  and  slaves,  in  the. 
parish  of  Lafourche  Interior,  purchased  of  the  Bowies  by  R. 
J.  and  D.  S.  Walker,  and  James  C.  Willdns,  for  the  sum  of 
ninety  thousand  dollars,  as  evidenced  by  two  notarial  acts 
of  the  12th  February,  1831,  and  an  act  sous  seing  privi^  dated 
at  Natchez,  the  7th  March,  1831.  The  latter  act  fixed  and 
specified  the  modes  and  tiroes  of  payment,  according  to  the 
real  meaning  and  understanding  of  the  parties. 

The  defendant  pleaded  a  general  denial ;  admitted  his 
signature,  and  averred,  that  there  was  a  failure  of  considera- 
tion ;  said  notes  only  were  to  be  paid  under  certain  conditions 
which  have  not  been  complied  with.  A  long  settlement  of 
accounts  were  set  up  in  the  defence  which  are  stated  in  the 
opinion  of  the  court. 

The  district  judge,  after  going  into  an  elaborate  settlement 
of  the  accounts  between  the  parties,  decided  that  the  defendant 
was  liable  to  pay  his  notes.  That  any  failure  of  the  condi- 
tions was  imputable  to  him,  in  not  payfng  off  the  liens  and 
mortgages.  Judgment  was  rendered  for  the  amount  of  the 
notes  sued  on,  and  the  defendant  appealed.    . 
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EAtrrxnir  Dist. 
January,  1840. 

BARBXTT 
WALKER. 


ISterreity  for  the  plainlifT. 

L,  Janin  and  Johnson,  for  the  defendant. 

Morphy,  /.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  is  sued  by  an  endorsee  on 
three  promissory  notes,  drawn  by  him  at  Natchez,  to  the 
order  of  one  James  Bowie,  and  payable  at  the  Stale  Bank  of 
Mississippi,  in  all  November,  1834. 

The  notes  sued  on  were  given  in  part  payment  of  the 
price  of  land  and  slaves,  sold  by  James  Bqwie  and  others,  to 
defendant,  D.  S.  Walker,  and  J.  C.  Wilkins.  The  sale  was 
made  by  notarial  act,  in  the  parish  of  Lafourche,  on  the  12ih 
of  February,  1831,  and  purports  to  be  for  cash ;  but  in  an 
act  under  private  signature,  executed  at  Nat^chez,  on  the  7th 
of  March  following,  the  parties  declare  that  the  purchase 
money  had  not  been  paid,  as  acknowledged  in  the  sale; 
that  its  amount,  to  wit,  ninety-four  thousand  four  hundred 
and  seventy-five  dollars,  was  payable  in  six  annual  instal- 
ments, the  last  to  fall  due  in  all  November,  1836.  This 
instrument  describes  certain  liens  and  mortgages  on  the  pro- 
perty sold,  amounting  to  thirty-seven  thousand  nine  hundred 
and  seventy-seven  dollars  and  sixty  cents,  which  were  to  be 
paid  with  and  out  of  the  price,  as  the  instalments  would 
become  due.  It  provides,  among  other  things,  that,  should 
the  purchasers  have  to  make  any  advances  on  account  of 
the  liens  and  mortgages  therein  set  forth,  before  the  stipu- 
lated periods  of  payment,  they  are  to  be  allowed  ten  per  cent, 
per  annum  on  such  advances ;  and  that,  before  the  last 
instalment  is  paid,  all  liens  and  mortgages,  of  every  descrip- 
tion, are  to  be  removed,  and  the  title  rendered  secure,  before 
signing  this  private  act.  The  purchasers,  moreover,  agreed 
to  give  five  notes  of  one  thousand  dollars  each,  out  of  a 
sum  of  seven  thousand  seven  hundred  and  eighty-one  dollars 
and  ninety  cents,  which  it  had  first  been  agreed  should  remaia 
in  their  hands ;  said  five  notes  to  be  subject  to  the  conditions 
of  the  final  payment,  in  1836,  as  to  the  removal  of  all  mort- 
gages, and  (he  security  of  the  title.  It  is  on  three  of  these 
five  notes  that  the  present  suit  is  brought. 
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A  statute  of  the  state  of  Mississippi,  is  spread  on  the  record  Eabtxhx  Dm. 
as  evidence^  and  shows  that  the  maker  of  a  note,  in  that  •January,  i84o. 
state,  may  set  up  any  equitable  defence  against  a  bona  fide      ^amrvt^ 
endorser,  whicli   he  could  offer  against  the  payee.     The  '^ 

notes  in  suit  being  made  in  Mississippi,  must  be  subject  here       ^^, 
to  ail  the  rules  and  limitations  prescribed  by  the  lex  loci  a  ttntate  Uw  of 
contractus  cekbraii.    We  are,  therefore,  bound  to  examine  JJl^^Scihcre 
the  defence  set  up  by  the  maker,  as  if  this  suit  had  been  •^  sabjeot  to 

,  ,,.,.,-,  I  •▼ay  equitable 

brought  by  the  payee  himself;  but  at  the  same  time  we  defence  against  a 
cannot  but  think  that  plaintiff,  being  a  perfect  stranger  to  J^;^heouid 
all  the  transactions  between  these  parlies,  is  entitled  to  strict  be  set  up  against 

the  ptiyee ;  and 

proof  of  all  the  facts  connected  with,  or  growing  out  of  tbem.  when   sued  on 

Among  other  means  of  defence  set  forth  in  the  answer,  nuubei^T^ 

but  not  insisted  on  at  the  trial,  the  defendant  contends  that,  edbytheter&ct 

I  I  .         .  I  ■       contrachu, 

on  the  12th  of  December,  1835,  when  this  suit  was  brought, 
there  existed,  on  the  property  sold  to  him,  mortgages  to  the 
amount  of  thirty-two  thousand  five  hundred  and  fifty-one 
dollars  and  thirty-six  cents;  that  by  express  stipulation  he 
was  not  to  be  required  to  pay  these  notes  until  three  mort- 
gages were  raised ;  of  this  amount  of  mortgages  complained 
of  as  unextinguished,  only  one  thousand  six  hundred  and 
ninety  dollars  and  eighty-seven  cents  are  mortgages  de- 
Bcrit>ed  in  the  sous  semg  privi  act;  the  balance  being  the 
amount  of  four  judicial  mortgages  set  forth  in  the  parish 
judge's  certificate  annexed  to  the  sale. 

From  the  private  act  of  the  7th  of  March,  1831,  the  pur- 
chasers appear  to  have  paid,  in  cash,  twenty-five  thousand 
five  hundred  and  seventy-seven  dollars,  and  to  have  given 
their  notes  for  twenty-seven  thousand  nine  hundred  and 
seventy-one  dollars  and  fifteen  cents,  leaving  the  balance  to 
be  paid  by  the  extinguishment  of  the  mortgages  therein 
mentioned,  and  amounting  to  a  sum  about  equal  to  said 
balance.  The  record  furnishes  no  proof  that  any  of  these 
notes  have  been  paid ;  not  being  negotiable,  they  are  liable 
to  all  the  equities  which  the  vendees  may  be  entitled  to.  If 
any  of  them  have  been  paid,  it  was  incumbent  on  defendant 
to  show  such  payments.  A  close  examination  of  the  volu- 
minous documentary  evidence  adduced,  has  not  enabled  us 
39  VOL.  XIV. 
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EAfrrsR^f  DifTT.  to  find  that,  at  the  institution  of  this  suit,  the  purchasers  had 
January,  1840.   paid  more  than  seventeen  thousand  nine  hundred  and  sixly- 
_     .  '"^  six  dollars  and  seventy-seven  cents,  towards  the  extinguish- 
vf.  ment  of  the  mortgages  set  forth  in  the  private  act ;  that  sum 

being  added  to  the  cash  payment  above  mentioned  makes 
an  amount  of  forty-three  thousand  four  hundred  and  thirty- 
.  three  dollars  and   ninety-seven  cents,    while  they  should 
then  have  paid,  under  their  contract,  the  sum  of  seventy-nine 
thousand  four  hundred  and  seventy-five  dollars,  all  the  instal- 
ments having  matured,  except  that  of  1836.     The  vendees, 
therefore,  at  the  inception  of  this  suit,  stood  largely  indebted 
on  their  contract,  even  after  allowing  the  ten  per  cent,  inte- 
rest on  such  advances  as  they  had  made  on  the  two  or  three 
Whenavendee  first  instalments.     Having  thus  failed  to  comply  with  their 
with**ht8*agree-  ^^^  obligations,   the  purchasers    cannot,   wilh  any   good 
ment,  he  cannot  grace,  complain  of  a  failure  on  the  part  of  their  vendors, 

eomplain,and8et  =>  V,        T  .,  V.     •  x    .      ii 

up  as  a  matter  of  When  that  failure  was  a  consequence  of  theirs.  It  had  been 
^te?**tha?  the  Covenanted  that  the  mortgages  described  in  the  sous  seing 
Tendor  has  not  py.{i^^  act  Were  to  be  paid  out  of  that  part  of  the  price  for 
certain  mort-  which  no  notes  had  been  given ;  the  vendees,  therefore,  bad 
faUnre^vM  the  in  their  hands  abundant  means  to  extinguish  the  remaining 
oonseqaecce  of  ^p^  thousand  six  hundred  and  ninety  dollars  and  eiffhty- 

his  not  comply-  ♦,,,,.  . 

inrwith  hissti-  seven  cents  of  these  mortgages,  and  pay  ail  their  outstand- 

jmlation  to^y  j^^  ^^^^^^  j^  y^^  ^^^p^jj  ^^  ^^^^  ^j^^ 

manner.  ^g  to  the  thirty  thousand  eight  hundred  and  sixty  dollars 

and  forty-nine  cents,  being  the  amount  of  the  four  judicial 
mortgages,  which  defendant  contends  must  also  be  removed 
before  he  can  be  required  to  pay  the  notes  sued  on,  we  con- 
fess that  the  notarial  sale,  taken  in  connection  with  the 
private  act,  does  by  no  means  exhibit,  in  a  very  clear  light, 
the  real  understanding  and  intentions  of  the  parties.  From 
the  best  consideration  we  have  been  able  to  give  them,  we 
have  come  to  the  conclusion  that  these  four  judgments  were 
not  contemplated  in  the  stipulation  providing  for  the  removal 
of  all  mortgages  previous  to  the  final  payment. 

In  the  notarial  act  we  find  the  following  clause  :  *^  By  a 
certificate  of  the  said  parish  judge,  dated  the  11th  of  this 
present  month,  it  appears  that  the  premises  and  slaves  pre- 
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sently  sold,  are  affected  with  a  number  of  mortgages,  which  Baitkiui  Dist. 
are  to  be  paid  with  and  out  of  the  consideration  of  the  present  •^o«uary,  i84o. 
sale,  except  the  four  judicial  mortgages  in  favor  of  Robert      barrut 
Thompson,  Girod  &  Brothers,  the  widow  and  heirs  of  Ives      walksii. 
Le  Blanc,  and  James  and  Jean  Candelle,  amounting  to  thirty 
thousand  eight  hundred  and  sixty  dollars  and  forty-nine 
cents,  the  validity  of  which  judicial  mortgages  the  parties  do 
in  no  wise  acknowledge.     The  said  amount  of  judicial  mort- 
gages is  not  to  be  retained  by  the  purchasers  on  the  consider- 
ation of  this  sale,  they  being,  as  to  said  judicial  mortgages, 
satisfied  with  the  warranty  here  above  stipulated,  holding 
the  vendors  responsible,  personally,  for  all  the  consequences 
of  the  said  judicial  mortgages." 

It  is  evident  to  us,  that  the  sow  seingprivi  act  was  intended 
to  carry  into  effect  this  clause  of  the  authentic  act.  It  was 
to  regulate  the  times  and  modes  of  payment,  and  to  describe 
the  particular  mortgages  to  be  extinguished  with  and  out  of 
the  price ;  besides  these,  there  are  many  other  legal  and  con- 
ventional mortgages  mentioned  in  the  parish  judge's  certifi- 
cate, for  the  removal  of  which  it  was  necessary  to  provide 
before  the  final  payment  of  the  purchase  money.  From  the 
above  recited  clause  in  the  notarial  act,  it  appears  that  the 
parties,  not  acknowledging  the  validity  of  these  four  judicial 
mortgages,  intended  to  place  them  upon  a  distinct  and  diffe- 
rent footing  from  the  others.  But  the  appellant's  counsel 
insists,  that  the  notarial  act  must  be  controlled  by  the  gene-  ^ 

ral  and  posterior  stipulation  in  the  sous  sdng  privi  act  pro- 
viding for  the  removal  of  mortgages  of  every  description. 
Without  some  more  positive  evidence  of  the  real  intent  and 
understanding  of  the  parties,  we  cannot  give  to  this  stipula- 
tion the  meaning  and  effect  contended  for.  We  think  that 
it  contemplated  the  other  mortgages  stated  in  the  judge's 
certificate,  in  contradistinction  to  those  described  in  the  pri- 
vate act,  as  to  be  paid  out  of  the  purchase  money ;  we  cannot 
give  it  the  effect  of  destroying  a  positive  and  special  agree- 
ment in  relation  to  these  mortgages,  when  nothibg  in  it 
shows  that  the  parties  had  changed  their  views  as  to  their 
validity ;  or  that  the  purchasers  intended  to  withdraw  their 
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EAanna  Dimr.  original  consent  to  take  the  property  subject  to  those  liens, 
Jauumy,  1840.  p^y  ^^^  price,  and  resort  lo  their  personal  action  against  the 
oAXDwzLLRAL.  vcndots  for  any  suras  they  might  afterwards  have  to  pay  on 
*«.-«1t*^*    account  of  them. 

▲TCHA71L4LTA 

BiKK.  Upon  the  whole,  if  there  are  any  doubts  as  to  the  true 

meaning  and  effect  of  the  bow  sdng  privi  act,  in  reference 
to  the  notarial  act,  we  think  that  an  innocent  and  bona  fide 
holder  should  have  the  benefit,of  these  doubts,  whether  they 
proceed  from  the  insufficiency  of  the  evidence  adduced,  or 
from  any  ambiguity  in  the  wording  of  the  instrument ;  for, 
in  both  cases,  it  rested  with  the  defendant  to  remove  all 
doubts  or  uncertainty  on  the  subject. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


CALDWELL   ET    AL.   VS.    ATCHAFALAfA   BANK. 

APPEAL   VftOM   TIfK   COURT   OF  THE    FIRST    JUDICIAL    DISTRICT,    JODQB 

BUCHANAN   PRBSIDINO. 

Where  bank  stock  is  pledged  to  secure  a  debt  to  the  bank,  and  is  after- 
wards transferred  in  payment  at  its  fnll  value,  although  made  on  the 
eve  of  insolvency,  it  does  not  prejudice  other  creditors,  and  is  not  fiau- 
dulent  as  to  their  rights. 

The  revocatory  action  to  set  aside  a  contract  by  an  insolvent  debtor,  to  a 
creditor,  to  secure  a  just  debt,  is  only  applicable  to  a  particular  dasa 
of  cases,  in  which  the  only  ground  of  nullity  is  an  undtLt  preference  given 
to  one  of  the  creditors,  and  suit  must  be  brought  within  a  year  from  the 
date  of  such  contract. 

But  the  revocatory  action  may  be  brought  within  a  year,  by  a  single  credi- 
tor, from  the  date  of  his  judgment,  against  his  debtor,  or  by  a  syndic 
representing  all  the  creditors  within  a  year  from  his  appointment,  to  set 

aside  all  contracts  of  the  insolvent  debtor,  6y  which  creditort  are  tm'i 


OP  THE  STATE  OF  LOUISIANA.  309 

This  is  a  revocatory  action.    The  plaintifT alleges  that,  on  Eajtbut  Dm. 
the  6th  January,  18S8,  he  obtained  judgment  against  one  ■^"^'y*  ^^^' 
Samuel  Chapman,  on  his  two  promissory  notes,  for  the  sum  caudwkllxtal. 
of  ten  thousand  eight  hundred  and  seventeen  doUars,  with    atcb^alata 
legal  interest.     That  on  the  13th  July,  1838,  execution  was        ■-^"'^• 
levied  on  one  thousand  shares  of  bank  stock,  belonging  to 
said  Chapman,  in  the  Atchafalaya  Rail  Road  and  Banking 
Company,  which  the  bank  claimed  in  virtue  of  a  transfer  to 
the  compan}',  by  Chapman,  the  23d  of  August,  1837. 

The  plaintiff  further  shows,  that,  at  the  time  of  this  trans- 
fer, he  was  a  creditor  of  Chapman  for  the  amount  of  the 
notes,  on  which  he  subsequently  obtained  judgment;  that 
the  stock  thus  transferred  was  worth  thirty  thousand  dollars, 
and  the  transfer  to  the  bank  was  made  in  fraud  of  his  rights 
as  a  creditor,  giving  them  an  unjust  preference  over  him, 
as  Chapman  was  then  in  insolvent  circumstances,  which 
fact  was  well  known  to  the  bank  at  the  time  of  said  transfer. 

The  plaintiff  finally  shows  that  he  has  been  unable  to 
collect  the  amount  of  his  judgment,  in  consequence  of  the 
illegal  and  fraudulent  transfer  of  the  said  stock  to  the  bank, 
wherefore  he  prays  that  it  be  annulled ;  and  that  the  said 
one  thousand  shares  of  stock  be  surrendered  up  to  satisfy  his 
judgment  against  Chapman,  or  in  default  thereof,  that  the 
defendants  be  condemned  to  pay  the  amount. 

In  a  supplemental  petition  the  plaihtiff  alleges  that  one 
thousand  one  hundred  and  eighty-five  shares  of  stock,  instead 
of  one  thousand,  was  transferred  by  the  said  Samuel  Chap- 
man, to  the  defendants,  to  secure  and  give  them  an  unjust 
preference  over  other  creditors,  which  stock  was  sold  at  a 
great  loss  and  depreciated  value.  He  also  alleges  that  Chap- 
man sold  and  transferred  five  hundred  and  twenty  shares  of 
the  capital  stock  of  the  Exchange  and  Banking  Company,  at 
the  same  time,  to  the  defendants,  all  of  which  is  alleged  to 
be  in  fraud  of  creditors.  He  prays  judgment  that  said  sales 
be  annulled,  &c. 

The  defendants  pleaded  a  general  denial  to  all  the  mate- 
rial allegations  in  both  petitions,  and  averred  that  Chapman 
was  indebted  to  them  in  the  sum  of  sixty-two  thousand  six 
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EASTSftir  Dm.  hundred  and  eighty  dollars,  and  that  at  the  time  of  contract- 
January,  1840.  ing  part  of  said  debt,  and  while  perfectly  solvent,  he  pledged 
caldwbllstaZ  ^^^  stock  mentioned  in  the  petition  to  secure  part  of  the 
'»'.  same  according  to  law  :  and  that  he  subsequently  transferred 

Aiy  H  AT  Ajr«  ATA  <-»  '  i  * 

BAVK.  said  stock  in  payment  of  the  debt  for  which  it  was  pledged, 
and  at  a  fair  price ;  that  they  are  bona  fide  holders  and 
owners  of  said  stock  for  a  valuable  consideration,  without 
prejudice  to  the  rights  of  any  other  creditor  of  Chapman. 
They  further  plead  the  prescription  of  one  year. 

The  original  petition  was  filed  the  15th  August,  1838. 
On  the  4th  March,  1839,  the  syndic  of  the  creditors  of 
Samuel  Chapman  filed  his  petition  of  intervention,  alleging 
that  said  transfers  of  stock  were  fraudulent  and  illegal,  and 
gave  an  unjust  preference  to  the  defendants  over  the  other 
creditors;  and  prayed  that  said  sales  and  transfers  be  an- 
nulled ;  that  the  stocks  thus  transferred  be  declared  to  belong 
to  the  mass  of  creditors.  The  defendants,  in  answer,  aver 
that  Chapman  had  borrowed  money  on  said  stocks  at  a  time 
when  he  was  perfectly  solvent,  and  possessed  of  much  pro- 
perty ;  but  afterwards,  to  prevent  sacrifice,  sold  and  trans- 
ferred said  stocks  to  them  at  a  price  greater  than  the  highest 
market  price. 

Under  these  pleadings  and  issues,  the  cause  was  tried 
before  the  court  and  a  jury. 

The  evidence  showed  that,  on  the  31st  January,  1837, 
Samuel  Chapman,  by  private  act,  executed  before  the 
cashier,  pledged  one  thousand  shares  of  the  capital  slock  of 
the  Atchafalaya  Bank,  to  said  bank,  on  which  thirty  dollars 
per  share  was  paid,  as  collateral  security,  and  to  secure  the 
payment  of  his  three  promissory  notes,  discounted  in  bank, 
amounting  to  twenty-eight  thousand  four  hundred  dollars. 

On  the  22d  August,  1837,  said  Chapman,  for  value  receiv- 
ed, transferred  all  his  right,  title  and  interest  in  eleven  hun- 
dred and  eighty-five  shares  of  the  capital  stock  of  the  Atcha- 
falaya Bank,  to  said  bank,  on  which  thirty  dollars  per  share 
are  stated  to  have  been  paid.  This  transfer  is  made  by  act 
under  private  signature. 

On  the  11  til  September,  1838,  Chapman  filed  his  petition 
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and  schedule  in  courr,  and  made  a  surrender  (o  his  creditors  EAsnKir  Dist. 
of  all  his  property,  and  also  prayed  for  the  benefit  of  the  January,  1840. 
insolvent  law.  cAij>wBixnjLL. 

The  evidence  showed  great  embarrassment  in  Chapman's '"'  .^. 

affairs,  during  the  latter  part  of  the  year  1837.  His  notes  b'aitk. 
were  under  protest,  and  he  unable  to  meet  his  engagements. 
Upon  the  pleadings,  and  the  evidence  produced,  the  cause 
was  submitted  to  the  jury,  under  the  following  charge  from 
the  judge  presiding,  which  was  excepted  to  by  the  defendants' 
counsel : 

"1.  The  question  to  be  decided  by  the  jury  concerns  the 
transfer  of  one  thousand  shares  of  stock,  by  Samuel  Chap- 
man, to  the  defendants,  on  the  23d  August,  1837.  The  jury 
are  to  find,  from  the  evidence  before  them,  whether  that  trans- 
fer was  niade  by  Chapman,  and  accepted  by  the  Atchafalaya 
Bank,  with  the  intent  of  depriving  the  creditors  of  Chapman 
of  their  eventual  rights,  upon  the  property  of  Chapman. 

**  2.  The  claims  or  rights  of  the  Atchafalaya  Bank,  under 
the  pledges  which  it  held  previous  to  the  transfer,  are  not 
at  issue  in  this  suit.  The  defendant  has  pleaded  these 
pledges  as  showing  that  it  gave  a  valid  consideration  for  the 
transfer;  but  this  plea  does  not  alter  the  character  of  this 
action,  which  is  a  suit  to  annul  the  transfer,  not  to  annul  the 
pledges.  It  only  modifies  the  relation  of  the  parties,  by 
alleging  that,  if  any  ground  of  nullity  of  the  contract  of 
transfer  exist,  it  is  not  the  want  of  a  consideration. 

^*3.  If  the  jury  considers  it  proved  that  the  transfer  of 
slock  made  by  Chapman  to  the  bank  was  made  for  the  pur- 
pose of  securing  a  debt  due  by  the  former  to  the  latter,  and 
of  giving  to  the  latter  a  preference  over  the  other  creditors 
of  the  former,  that  such  transfer  gave  an  advantage  to  the 
bank  over  the  other  creditors  of  Chapman,  and  that,  at  the 
time  of  the  transfer,  the  bank  knew  that  Chapman  was  in 
insolvent  circumstances,  it  will  be  the  duty  of  the  jury  to 
give  a  verdict  annulling  said  transfer. 

**  4.  By  being  in  insolvent  circumstances,  is  meant  that 
the  amount  of  a  person's  property  and  credits  are  not  equal, 
at  a  fair  appraisement,  to  the  debts  due  by  the  party.     It 
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EAtTiiiir  DisT.  is  for  the  defendants  to  show  that  the  amount  of  Chapman's 

January,  tM}.  properly  and  credits  was  equal  to  the  amount  of  his  debts, 

cAuwiLLXTAL.  ctftof  the  latter  had  been  shown  by  the  plaintiS*. 

AitsjuTALiTA       "^'  ^^^  effect  of  annulling  the  transfer  would  be  to 

BAxx.        restore  the  parties  to  the  same  situation  in  which  they  were 

before  the  transfer  was  made.     Louisiana  Code^  art,  1977. 

^'Therefore,  in  my  opinion,  the  annulling  the  transfer 
would  revive  the  pledge.  But  this  -is  not  a  subject  for  the 
action  of  the  jury  in  this  verdict.  It  concerns  the  eflect  and 
operation  of  that  verdict,  and  the  judgment  to  be  rendered 
upon  it. 

**6.  The  only  prescription  pleaded  by  defendants  is  the 
prescription  of  one  year. 

**  The  provisions  of  the  act  of  1817,  concerning  oppositions 
of  creditors  to  the  proceedings  of  their  debtor,  under  that  act, 
on  the  ground  of  fraud,  as  presumed  in  alienations  made 
within  three  months  previous  to  the  failure,  are  foreign  to 
the  present  suit. 

^  7.  The  prescription  of  one  year  is  to  be  counted  in  this 
case,  from  the  date  of  the  transfer,  if  the  jury  should  be  of 
opinion  that  the  only  object  was  to  secure  a  just  debt. 

'*  8.  The  present  suit  being  instituted  previous  to  a  cession 
of  property,  by  Chapman,  was  well  instituted  by  a  single 
creditor.** 

The  jury  returned  "  a  verdict  for  the  plaintiff."  After  an 
unsuccessful  attempt  to  obtain  a  new  trial,  from  judgment 
confirming  the  verdict  and  annulling  the  sale  and  transfer  of 
the  eleven  hundred  and  eighty-five  shares  of  stock,  the 
defendants  appealed. 

Elmore  and  King^  for  the  plaintiff. 

1.  This  action  was  brought  by  the  plaintiff  to  annul  the 
transfer  of  a  quantity  of  bank  stock,  made  by  Samuel  Chap- 
man, an  insolvent,  to  the  Atchafalaya  Bank,  upon  the  groand 
that  the  transfer  was  a  fraud  upon  the  rights  of  the  plaintifl^ 
a  creditor  of  Chapman. 

2.  The  evidence  shows,  conclusively,  that  the  transfers 
annulled  by  the  judgment  of  the  court  below,  gave  the  bank 
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an  unjust  preference  over  the  other  creditors  of  Chapman,  EnTiftv  0irr. 
and  that  at  the  dates  of  the  respective  transfers,  he  was  in  ■^^"^'y*  '^^- 
insolvent  circumstances,  to  the  knowledge  of  the  bank.  cauiwxur.4&. 
Such  a  sale,  so  far  as  as  it  affects  the  rights  of  the  plaintiff,     .-—J?*  ._. 
is  fraudulent,  and  should  be  annulled.   Louisiana  Code^  1965, 
1978-79-80. 

3.  The  verdict  of  the  jury  was  in  favor  of  the  plaintiff. 
AH  questions  of  fraud  ,are  questions  of  fact.  Upon  questions 
of  fact,  the  verdict  of  a  jury  is  entitled  to  great  weight,  and 
will  not  be  reversed  by  the  Supreme  Court,  unless  mani- 
festly erroneous.  Bmjamm  4"  SlideWs  D^iesty  page  33, 
letter  O,  section  2jfar  references. 

4.  The  intervenor  has  no  right  to  interfere  in  this  action. 
Louisiana  Codcj  1965.  The  syndic  is  clearly  barred  by  pre* 
scription.  See  case  of  Petit  vs.  His  Creditors,  3  Louisiana 
Reports,  26. 

5.  The  evidence  shows,  conclusively,  that  the  pledge,  as 
well  as  the  transfer,  was  fraudulent,  unless  it  is  saved  by  the 
plea  of  prescription.  This  leads  us  (o  an  examination  of 
the  prescription  pleaded.  We  contend  that  prescription  does 
not  cure  the  pledge ;  that  it  could  not  run  in  favor  of  the 
pledge  after  the  transfer  was  made.  The  prescription 
pleaded,  is  that  of  twelve  months,  and  is  subject  to  the  same 
rules,  and  liable  to  the  same  interruptions,  which  govern  all 
prescriptions.  If  by  the  act  of  the  defendants,  they  have 
destroyed  the  pledge  by  the  transfer,  they  cannot  set  up  pre- 
scription as  to  it.  Contra  non  valentem  agere,  non  currit  pre- 
seriptio.  See,  also,  the  case  of  Morgan  vs.  Robinsony  12  JbTor- 
Un,  76.  Jlyraud  vs.  Bubin's  Heirs,  7  Martin,  JV.  S.,  481.  3 
Louisiana  Reports,  221.     7  Idem.,  581. 

6.  We  insist,  on  the  part  of  the  plaintiff,  that  it  was  not 
within  his  power,  at  any  time  within  twelve  months,  to  have 
brought  an  action  to  annul  the  pledge.  It  existed  not  quite 
seven  months  before  it  was  extinguished  or  cancelled  by  the 
transfer.  It  was  impossible  to  bring  an  action  to  annul  the 
pledge  after  the  transfer  was  made,  as  by  this  act  it  was 
already  annulled  ;  therefore,  the  authorities  cited  above  are 
applicable  to  this  case. 

40  VOL.    XIV. 


314  CASES  IN  THE  SUPREME  COURT 

Eaitxbv  Dht.      7.  The  only  action  that  could  have  been  brought,  was  to 
.fomiorsr.  1840.  cancel  (he  transfer,  and  our  action  was  in  time  for  this; 
cAMWEixiTAu  ^^^S  institutod  within  twelve  months  from  its  date. 

^^Sl!5^«?^^       I'  W'  Smith  and  Cohen,  for  I  he  inlervenor. 

1.  The  law  gives  the  right  to  the  revocatory  action  to  one 
creditor  only,  when  there  is  no  cession  of  (>roperty.  After 
the  cession,  the  right  to  this  action  is  given  to  the  syndic 
only. .  Idmdana  Code,  1965.  His  right  to  represent  all  the 
creditors  is  inconsistent  with  the  right  of  one  of  them  to  act 
in  his  own  name,  and  separately  from  the  syndic.  The  right 
of  the  syndic  to  represent'  all  cannot  be  restrained  to  a  pari 
of  the  creditors.  The  verdict  and  judgment  should  have 
been  in  his  favor. 

2.  The  property  in  the  stocks  remained  in  Chapman  until 
his  cession.  The  acceptance  of  it  by  the  judge,  vested  all 
his  property  in  his  creditors.  Act  of  1826,  stctum  2.  2  Jlfo- 
rtau^s  Digest,  page  437.  The  syndic  is  their  only  represent- 
ative. Caldwell  never  had  a  privilege  *  on  these  stocks. 
Long  previous  to  bis  seizure,  Chapman  had  become  bank- 
rupt. Code  of  Practice,  722.  And  no  privilege  exists  with- 
out a  law  creating  it.     Lowdana  Code,  3152. 

•  3.  The  intervener  and  plaintiff  concur  in  submitting  to 
this  court,  for  its  final  decision,  the  question  whether  the  ver- 
dict and  judgment  appealed  from  should  have  been  ren- 
dered in  favor  of  the  intervener  or  the  plaintiff.  The  bank 
cannot  have  the  case  remanded  to  settle  this  question.  (1.) 
The  bank  has  au  interest  in  the  change  now  prayed  for  by 
the  syndic.  The  bank  is  a  large  creditor,  and  is  entitled  to 
share  in  the  dividend  arising  from  this  fund.  (2.)  The 
judgment  rendered  in  the  District  Court  will  be  res  judicata 
as  to  the  intervener.  He  was  present  at  the  trial,  adduced 
evidence,  and  the  verdict  most  effectually  passed  on  his 
rights,  by  giving  the  stocks  or,  money  which  he  asked  to  the 
plaintiff.  (3.)  The  evidence  to  support  the  verdict  and  judg- 
ment is  amply  sufficient,  without  the  testimony  of  the  wit- 
nesses objected  to  by  the  bank  as  creditors. 
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Hoffmaa,  for  the  defendants.    Before  the  suit  of  plaintiff  EAvriur  Unr. 
was  at  issue  with  the  defendant,  Chapman,  the  common  /anfiory,  i84o. 
debtor,  made  a  surrender,  and  obtained  a  stay  of  proceedings  galdwkuvtal. 
against  his  person  and  property ;  consequently  the  plaintiff    ^^JJ^^^^a 
was  stopped.     The  syndic  represented  all  the  creditors^  which        bahx. 
supersedes  and  suspends  the  plaintiff's  action.     This  has 
been  settled  to  be  the  law,  when  the  syndic  is  appointed 
before  suit  is  brought ;  and  the  same  reason  applies,  if  after- 
wards^ but  before  judgment.     S  Lomsiana  Reports^  461. 

2.  The  charge  of  the  judge  is  erroneous.  The  defendants 
relied  on  their  rights  as  pledgees,  and  pleaded  the  same.  But 
the  judge  a  quo,  and  the  counsel  opposed  to  us,  seem  to  think 
the  transfer  must  be  illegal,  if  Chapman  was  insolvent  at 
the  time.  They,  however,  did  not  so  consider  it  in  their 
petition,  and  the  law  does  not  so  consider  it.  The 
transfer  was  made  in  the  usual  course  of  business,  because 
the  pledge  of  the  stock  was  taken  when  the  money  was 
loaned ;  and  Chapman  could  not  have  sold  it  to  a  third  party 
and  paid  the  money  over  to  the  defendants.  Then  why  not 
be  permitted  to  sell  it  to  them,  when  he  obtained  the  highest 
price? 

3.  If  this  were  a  datien  en  paiementy  it  is  the  same,  because 
it  is  not  made  to  the  prejudice  of  other  creditors.  The  debts 
were  due,  and  the  property  pledged  to  pay  them  Chapman 
had  lost  all  control  over,  until  they  were  paid.  If  given  in 
pajfrnrnt  at  fuU  pricey  how  could  it  be  to  the  prejudice  of 
creditors  1  On  the  contrary,  it  was  to  their  advantage.  It  is 
amply  proved,  and  not  contested,  that  the  defendants  took 
the  stock  at  a  much  higher  price,  and  above  what  others 
would  have  given. 

4.  But  it  is  attempted  to  attack  and  set  aside  the  pledge 
and  transfer  on  technical  and  other  grounds.  The  pleadings, 
however,  present  but  one  ground,  that  of  nullity,  because  of 
the  illegal  preference  given  to  the  defendants,  over  other 
creditors.  This  plea  cannot  avail.  The  doors  are  closed 
against  all  inquiry  after  one  year,  from  the  date  of  the 
contract.  Ail  the  contracts  of  pledge  were  made  more  than 
a  year  before  bringing  suit  to  avoid  them.     Loidsiana  Codcy 
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Birmv  DiiT.  1973, 1978,  1982,  SlSl.   3  Lotdriana  JZeporto,  26.    12  Idem.^ 
■^"^^^y*  mo*  262.     1  Martiny  JV.  S.,  417.    2  Wem.,  22. 
cAUDwxuKTAx..     5.  If  U  bo  Bald  that  not  the  contract  of  pledge,  but  the 
AicHAzliATA    tfansfer  alone  ia  attacked,  we  answer,  that  if  it  is  not  sued 
for,  it  is  contested  and  litigated,  and  in  fact  the  whole  forms 
but  one  contract.     It  cannot  be  said  that  one  is  to  the  preju- 
dice of  creditors  without  looking  to  the  other.    The  transfer 
was  not  to  their  prejudice,  because  it  was  made  in  pursuance 
of  a  previous  pledge. 

6.  The  jury  were  told  they  must  not  inquire  into  the 
questions  raised  as  to  the  pledge;  that  if  the  transfer  was 
illegal,  then  the  pledge  revived.  If  the  validity  and  effect 
of  the  pledges  could  not  be  gone  into ;  the  only  judgment 
that  could  have  been  given,  was,  that  things  be  placed  in 
the  situation  they  were  before  the  transfer.  The  jury  were 
misled  by  the  judge's  charge,  and  the  verdict  must,  there- 
fore, be  set  aside. 

7.  We  conclude  with  two  positions,  in  each  of  which  we 
feel  confident  of  success : 

I  St.  That  if  the  consideration  for  the  transfer  was  the  full 
value  of  the  stocks  at  the  time,  and  the  same  had  been  under 
a  pledge  from  a  period  more  than  a  year  previous  to  the 
bringing  of  this  suit,  further  inquiry  is  closed  by  prescription. 

2d.  That  if  the  pledges  were  valid  at  the  time  of  the 
transfer,  and  gave  to  defendants  all  the  rights  of  pledgees, 
that  then  a  transfer  of  the  stock  to  defendants,  at  its  full 
value,  was  not  an  act  or  contract  to  the  prejudice  of  the 
other  creditors,  and  cannot  be  set  aside. 

GrymeSy  for  the  plaintiff,  Caldwell,  submitted  the  follow- 
ing argument  in  writing : 

The  material  facts  in  this  case,  as  to  be  found  in  the 
record,  are : 

Ist.  That  Chapman  pledged  the  stock  to  the  bank  on  the 
Slst  January,  1837. 

2d.  That  this  pledge  was  annulled  on  ihe  22d  of  August, 
1887,  and  a  complete  sale  and  transfer  of  the  stock  made  to 
the  bank  on  that  day. 
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Sd.  That  Chapman  was  insolvent  when  the  pledge  was  Einxur  Ditr. 
made,  as  well  as  at  the  time  of  (he  transfer.  /amiory,  i84a 

4th.  That  they  were  both  made  to  secure  or  pay  a  pre-  oAunniiwr^ 
existing  debt,  and  consequently  were  fraudulent  and  void  as 
against  creditora 

5tb.  The  plaintiff's  action  to  annul  (he  transfer  was  com^^ 
mencedon  the  15th  of  August,  1838. 

And  the  question  arises : 

1st.  Whether  the  set(ing  aside  the  sale  or  transfer  of  the 
stock  for  fraud,  revives  the  pledge. 

2d.  If  it  does  revive  it,  whether  it  does  revive  it,  subject  to 
the  objection  of  the  fraud  which  existed  at  the  time  it  was 
annulled  or  merged  in  the  transfer,  or  purged  of  the  fraud  by 
the  prescription  of  one  year,  agreeably  to  the  article  1982,  of 
the  Louisiana  Code. 

It  is  proposed  only  to  trouble  the  court  at  this  time  with 
some  observations  on  the  second  and  last  of  these  propositions. 

I.  And  first,  it  is  submitted  whether  prescription  can  be 
said  to  run  in  favor  of  a  thing  not  in  existence  1  It  is  clear 
from  the  testimony  in  the  record  that  the  pledge  was  annulled 
in  August,  1837;  (hat  both  parties,  pledgor  and  pledgee, 
considered  it  so ;  and  that  between  them  it  had  no  existence 
after  that  day.  From  this  it  would  appear  to  result  that  no  ' 
action  would  lie.  It  would  have  been  a  sufficient  answer  to 
such  a  suit  to  have  shown  that  no  such  thing  was  in  exis- 
tence, and  that  no  party  to  it  claimed  any  thing  under  it. 
The  plaintiff  in  such  a  suit  could  have  no  means  of  proving 
that  any  such  act  ever  existed,  for  although  the  law  invests 
acts  of  pledge  passed  before  the  cashiers  of  banks  with  some 
of  the  attributes  of  public  acts,  yet  it  is  a  fact,  that  they 
remain  in  the  custody  of  the  bank,  and  their  existence  may 
never  even  be  known  or  suspected  until  the  expiration  of  a 
year,  and  thus  the  greatest  frauds  may  be  consummated 
without  any  knowledge  on  the  part  of  those  who  are  to  be 
their  victims,  until  they  are  sanctioned  by  prescription  of  a 
year.  The  article  1982,  of  the  Louisiana  Code,  creates  the 
prescription  in  general  terms  without  giving  any  particular 
ride  by  which  it  is  to  be  governed  or  applied.     It  is  pre- 
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Ei«TSBH  DifT.  suraed,  then,  that  it  is  to  be  taken,  subject  to  all  the  gene- 
M»iaiTf,  \B40,  ral  principles  and  rules  which  govern  in  other  cases  of  pre- 
cAuiwEURAb  scrlption. 

***  The  first  principle  to  be  applied  to  this  case,  then,  is  that 

the  prescription  in  such  a  case  cannot  run  against  third  per- 
sons, as  to  acts  which  they  have  an  interest  to  annul,  and  to 
which  they  were  not  parties,  but  from  the  time  at  which 
they  became  known  to  them.  VazeiUe  TraUe  de  Prescrip.,  p. 
287,  Jfo.  334. 

Now,  when  did  the  existence  of  this  pledge  become  known 
to  the  plaintifTI  It  is  clear  from  the  record  that  the  first 
intimation  was  when  the  defendant  produced  it  in  his 
defence  to  the  action  brought  by  the  plaintiff  to  annul  the 
sale  or  transfer ;  and  there  is  no  circumstance  to  contradict 
or  cast  even  a  suspicion  upon  this  position.  The  pledge  had 
been  passed  before  the  cashier  of  the  bank,  which  is,  to  all 
intents  and  purposes,'  the  bank  itself.  A  party  to  the  fraud 
complained  of,  remained  up  to  the  time  it.  was  cancelled  or 
annulled  in  the  sole  and  exclusive  custody  and  possession  of 
the  knowledge  of  its  existence  ;  confined  to  the  parties  to  the 
act  who  were  both  participators  io  the  contemplated  fraud. 
And  the  inference  of  a  total  want  of  knowledge,  as  it  regards 
all  but  the  parties,  is  strengthened  and  confirmed  by  every 
circumstance  in  the  case.  The  case  is,  then,  a  fair  one  for 
the  application  of  this  principle.  The  article  1989,  of  the 
Code,  does  not  conflict  with  this  position  ;  as  appears  clearly 
from  the  case  of  Petit  v9.  His  Creditors,  3  Lomriana  Re^ 
porUf  26,  where  this  court  decided  that  to  give  effect  to  both 
articles  of  the  Code,  the  article  1989  must  be  taken  as  relat- 
ing to  another  description  of  cases,  viz :  those  where  there 
was  some  other  mark  of  fraud  besides  a  mere  prefere.nce. 

II.  The  next  principle  applicable  to  this  case  is,  that  an 
undivided  thing  cannot  be  possessed  by  two  distinct  titles, 
different  in  their  nature  and  claim,  by  prescription  under 
both.     VazdUe  TraM  de  Prescrip.,  p.  47,  JV*o.  121. 

The  possession  by  pledge  was  under  a  precarious  title. 
That  by  the  sale  or  transfer  was  translative  of  the  property, 
and  totally  different  in  their  nature.     The  possession  under 
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the  two  titles  cannot  then  be  united  80  as  to  acquire  the  Eifummr  Dirr. 
complete  indemnity  to  the  fraud  with  which  they  were  both  ■faitfory,  i84o. 
tainted  by  the  prescription  under  the  article  1982,  of*  the  calowvusvau 
Code.  *•• 

ATCHATAUTA 

Although  the  law  gives  an  indemnity  by  lapse  of  time  for  >ahk. 
acts  of  this  nature,  yet  jt  is  certain  that  the  whole  term 
must  expire  before  the  indemnity  is  acquired ;  and  on  the 
other  hand,  it  is  equally  certain  that  the  parties  injured  by 
those  acts  have  to  the  expiration  of  the  last  hour  of  the  time, 
to  annul  them.  It  appears  that  the  pledge  came  into  exis- 
tence on  the  31  St  January,  1837.  It  is  equally  clear  that  it 
was  annihilated  on  the  22d  of  August,  1837  ;  the  testimony 
is  conclusive  as  to  this,  that  it  was  cancelled  and  destroyed, 
and  the  whole  matter  settled  by  the  transfer,  with  the  con- 
sent of  all  the  parties  to  it. 

When  this  took  place,  there  was  five  months  of  the  time 
yet  to  run  ;  the  thing  to  be  annulled  at  the  suit  of  the  credi- 
tor aggrieved,  had  no  longer  any  existence  ;  it  was  gone  or 
merged  in  another  contract,  differing  from  it  in  its  very 
nature  and  essential  qtialities  and  effects;  all  its  effects  upon 
the  immediate  parties  to  it  were  lost  and  destroyed,  and  by 
consequence  its  effects  upon  third  persons ;  and  the  posses- 
sion under  the  new  title  took  its  date  from  that  time ;  and 
putting  aside  the  want  of  all  knowledge  on  the  part  of  the 
plaintiff  of  the  existence  of  the  first  contract,  any  action  to 
annul  that  which  the  parties  themselves  had  annulled,  was 
useless,  and  would  have  resulted  in  nothing.  Yet  at  the 
time  this  contract  was  extinguished,  the  party  aggrieved  by 
it  had  five  months  of  the  time  allowed  by  law  to  attack  it ; 
how  has  he  lost  this  timel  It  is  presumed  that  he  could 
only  lose  it  by  the  continual  operation  of  this  act  upon  the 
thing  or  subject  matter  to  which  a  destination  was  intended 
to  be  given.  This  is  the  foundation  of  all  prescription,  and 
this  is  the  fair  interpretation  of  the  article  of  the  Code  creat- 
ing it ;  it  did  not  so  continue  to  operate  upon  the  thing,  or 
govern  its  destination.  The  thing  itself  was  translated  by 
the  second  act ;  received  a  different  destination  ;  was  held 
and  possessed  by  another  title ;  and  during  the  remainder  of 
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Eastbrv  Dirr.  the  lime  allowed  to  the  creditor  to  auack  the  transaction, 

'Xa»»uiry,iMO.  the  only  visible  contract ;  the  only  one  in  existence ;  the  only 

tALDWMLhWTAL.  OM  to  be  annullcd,  was  the  contract  of  sale.     He  does  this 

ATCRmjjLTA    w'^^'"  ^^^  ^*™®  prescribed   by  law,  and  upon  his  proving 

clearly  the  fraud,  and  its  consequent  nullity.     It  is  pretended 

that  the  first  act,  founded  on  the  same  consideration,  tainted 

with  the  same  fraud,  is  rmoed,  and  is  now  in  full  force  by 

lapse  of  time,  inattackable  for  the  fraud  by  prescription. 

Upon  what  principle  is  it  to  be  sanctioned,  that  a  party 
shall,  by  his  own  act,  by  fraud  and  collusion  with  another, 
extinguish  an  act  in  itself  fraudulent,  supply  its  place  by 
another  equally  fraudulent,  and  when  he  fails  to  sustain  hid 
fraud  and  collusion  on  the  last,  revive  the  first,  and  protect 
it  by  lapse  of  time,  when  the  party  defrauded,  had,  at  the 
extinguishment  of  the  first  act,  nearly  one-half  of  the  time 
allowed  by  law  to  attack  it  1  This  would  be  allowing  to  the 
party  guilty  of  fraud  the  full  benefit  of  the  term  running  in 
favor  of  a  thing  which  was  a  dead  letter,  with  no  life  or  exis- 
tence, and  denying  to  the  party  defrauded  the  full  benefit 
of  a  large  portion  of  the  period  of  the  time  allowed  him  by 
law  to  redress  his  grievance.  We  think  the  only  just  conclu- 
sion that  the  circumstances  of  this  case  will  warrant,  is  that, 
if  the  pledge  is  revived  at  all,  it  is  revived,  subject  to  all  the 
objections  that,  might  have  been  made  to  it  at  the  time  it 
became  extinct.' 

This  conclusion  is  in  accordance  with  principles  laid  down 
by  this  court  in  the  case  of  Morgan  vs.  Rolrinsony  12  JlforHn, 
76,  and  in  1 1  Lownana  Reports,  532.  1  Martin,  JV.  S.,  458; 
4 /(fern,  500;  7  Id€m,48\. 

The  article  3126,  of  the  Louisiana  Code,  decl/ires  that 
**  the  acts  of  pledge  in  favor  of  the  banks  of  this  state  shaU 
be  considered  as  forming  authentic  proof,  if,"  &c.,  &c.  The 
general  provision «f  this  article  of  the  Code  does  not  con- 
stitute the  cashiers  of  the  banks  officers,  with  authority  to 
pass  acts  of  pledge  in  all  cases.  Nor  does  it  make  all  acts 
of  pledge  that  may  be  passed  by  them  public  and  authentic 
acts.  The  sense  of  this  article  must  be  governed  and  con- 
trolled by  the  charter  of  the  bunk  itself,  and  only  such  acts 
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can  be  embraced  by  it  as,  by  the  charter,  the  bank  was  em*  EAtrtBir  Dm*, 
powered  to  exact,  and  under  the  circumstances  contemplated  ■^<w«flry,  i»4a 
by  the  charter.  caldwklraxi. 

The  19ih  section  of  the  charter  of  the  Atchafalaya  Bank    ^fCMAUkTA 
is  the  only  one  which  speaks  of  the  pledge,  and  that  only        bak^* 
incidentally,  and  it  embraces  only  the  case  of  loans  made  on 
a  pledge  of  the  stock  of  the  bank. 

In  the  present  case,  it  does  not  appear  that  there  was  any 
loan  made  by  the  bank  on  the  pledge  of  this  stock,  but  that 
the  debt  had  been  previously  contracted  to  the  bank,  and  the 
pledge  made  to  secure  it.  Now,  if  the  power  of  cashiers  to 
pass  acts  is  not  to  be  confined  to  cases  clearly  contemplated 
by  the  charter,  then  the  material  interests  of  individuals  may 
be  compromited  by  acts  passed  before  one  of  the  contracting 
parties,  of  which  he  alone  has  the  custody,  not  spread  upon 
any  public  record,  nor  any  obligation  imposed  to  make  them 
public,  or  even  to  exhibit  them,  or  acknowledge  their  exis- 
tence on  inquiry,  and  all  means  of  notice  denied,  contrary  to 
the  spirit  of  our  whole  legislation  on  the  subject,  which 
requires  the  recording  in  a  public  office,  and  at  a  time  not 
suspicious.  This  defect,  if  it  be  one,  is  not  cured  by  prescrip- 
tion, but  goes  to  the  act  itself. 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

This  is  a  revocatory  action,  by  which  the  plaintiff,  one  of 
the  creditors  of  Chapman,  an  insolvent  debtor,  seeks  to  annul 
a  transfer  of  stock  made  to  the  defendants,  in  fraud  of  his 
rights.  The  only  ground  of  fraud  alleged  is,  that  the  insol- 
vent thereby  gave  an  unjust  preference  to  the  bank,  also  his 
creditor,  and  having  a  full  knowledge  of  his  insolvency. 
After  the  surrender  of  Chapman,  the  syndic  of  his  creditors 
intervened,  and  joining  the  plaintiff  in  his  demand  of  nullity, 
claims  that  the  stock  should  be  restored  to  the  mass  of  the 
insolvent's  property. 

This  datien  en  paiement  to  the  bank  was  made,  we  do  not 
donbt,  under  circumstances  which  would  render  it  null,  as 
to  other  creditors,  on  the  ground  of  an  unjust  preference,  had 
it  not  been  for  a  previous  contract  of  pledge  between  the 
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Eastkrk  Dist.  parties,  by  which  ihe  stock  in  question  was  specially  affecled 

January,  \SA0.  iq  secure  the  payment  of  a  large  debt  due  to  the  bank.     If 

ciXDWKuxTAL.  ^^^^  contract  was  valid,  then  the  preference  coniplained  of 

▲TcsiuflxATA    *^'''®^<^y  existed,  and  the  only  remaining  inquiry  would  be, 

BAXK.        whether  the  subsequent  sale  of  the  stock  was  for  an  inade- 

Where  bank  quate  price,  and  to  the  injury  of  the  complaining  creditors? 

toleoare  a  (kfbt  T^^  Contract  of  pledge  took  place  more  than  one  year  pre- 

i?*^%ftenwd8  ^i<>"sly  to  the  institution  of  this  suit;  and  there  is  a  plea  of 

transferred,    in  prescription. 

KS^vdue*  al-      We  are  quite  satisfied  that  the  sale  of  the  stock  to  the 

thre^e of*fn«oi- '^*"'*' ^*^  ^^^  ^  Consummation  of  the  contract  of  pledge; 
Tency,  it  does  and  that,  if  the  sale  itself  were  declared  void,  the  pledge, 
other  creditors,  together  with  the  preference  which  it  confers,  would  revive  ; 
duientaTto  their  because  the  parties  are  to  be  placed  in  the  same  condition 
rights.  they  were  in  before  the  transaction  complained  of;  and  we 

concur  with  the  counsel  for  the  appellant  in  the  proposition, 
that,  if  the  pledge  was  valid  at  the  time  of  the  transfer,  and 
the  stock  was  transferred  at  its  full  value,  then  the  contract 
did  not  prejudice  other  creditors,  and  consequently  cannot 
be  set  aside. 

This  brings  us  to  the  inquiry  whether  it  be  now  too  late 
to  question  the  validity  of  the  contract  of  pledge,  which  had 
existed  more  than  a  year  before  the  institution  of  this  suit  1 

Article  1982  declares  that  no  contract  between  a  debtor 
and  one  of  his  creditors,  for  the  purpose  of  securing  a  just 
debt,  shall  be  set  aside  by  this  action,  although  the  debtor 
The   revoca-  was  insolvent  to  the  knowledge  of  the  creditor,  and  although 
ileuisideTcon°  ^^^  ®^^®*'  Creditors  be  injured  by  such  contract,  if  such  con- 
tract by  an  in-  tract  was  made  more  than  one  year  before  the  suit  broufifht 

solvent  debtor  to  ,     . 

a  creditor,  to  se-  to  avoid  it,  and  if  it  contain  no  other  cause  of  nullity  than 

?8*OTiV"«ppii«»^  ^^^  preference  given  to  one  creditor  over  another. 

bie  to  a  particu-      To  this  it  has  been  answered,"  that,  by  a  subsequent 

far  class  of  cases,  ,  ^  w      j  -i 

in  nhich  the  article,  to  Wit,  1989,  the  action,  it  is  true,  is  limited  lo  one 
nuiiitynsMifm-  year  5  but  if  brought  by  a  single  creditor,  to  run  from  the 
^^^  ^fl^^^J  date  of  judgment,  against  the  debtor;  and  if,  by  a  syndic, 
the  creditors,  or  Other  representative  of  the  creditors  collectively,  from  the 
brought  within  a  day  of  their  appointment.  It  has  been  argued  that  this  latter 
S?e    of "^  such  *^^'^'^^®  ^^  inconsistent  with  the  one  first  cited,  and  must 

contract.  COUtrol   it. 


OF  THE  STATE  OF  LOUISIANA.  328 

The  court  is  bound,  if  possible,  to  give  some  effect  to  both  Eastxrv  Dm. 
articles;  and  they  are  easily  reconciled  by  considering  article  "^fl^wgry,  i840. 
1982,  as  applicable  to  a  particular  class  of  cases,  in  which     aksrsws  a 
the  only  alleged  ground  of  nullity  is  an  undue  preference       "«"««» 
given  to  one  of  the  creditors  of  an  insolvent ;  and  the  other       chaxet. 
article,  as  applicable  to  all  other  contracts,  by  which  credi-  ^^^^  ^®  ^" 
tors  are  injured.     Such  is  the  view  which  this  court  took  of  may  be  brought 
these  provisions  of  the  Code  in  the  case  of  Petit  vs.  His  a  single  creditor. 
Creditors,  3  Louisiana  Reports,  26.  ^^^  %t^^t 

With  this  view  of  the  case,  and  under  the  agreement  »gaii»t  hi«  debt- 

'  or  or  by  a  tvii— 

made  by  counsel  in  this  qourt,  we  do  not  think  it  important  dio,represenung 
to  examine  several  questions  which  arose  on  the  trial  below,  ^jhin  *T*year 
but  considerinfif  that  the  stock  is  shown  to  have  been  sold  for  ^*^."    **"   "P" 

^  pointment,  to  set 

its  full  value  at  the  time,  and  to  satisfy  a  debt  privileged  to  aside  all  cmr 
be  paid  out  of  it  by  a  contract  no  longer  liable  to  be  attacked  solvent  debtoi^ 
by  other  creditors  of  the  insolvent,  either  individually  or  col-  ^^^  p^***- 

•^  '  .    ,        -^  ora  are  tnjund. 

lectively ;  and,  consequently,  that  the  complaining  creditors 
have  not  been  injured  by  the  sale  of  the  stock  to  the  bank, 
we  think  ourselves  authorized  to  declare  that  the  plaintiffs 
are  not  entitled  to  the  remedy  they  seek. 

The  judgment  of  the  District  Court  is,  therefore,  reversed ; 
the  verdict  set  aside,  and  judgment  is  here  given  for  the 
defendants,  with  costs  in  both  courts. 


ANDREWS  &  HOLMES  VS.   CHANET,  (twO  CASES,) 

In  which  the\appeal  was  dismissed,^ because  the  sum  in 
controversy  was  less  than  three  hundred  dollars. 
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EUvnour  Dist. 

Jmuuary,  1840,  PAULDING  W.  BAAKER. 

TAVhDtSB 

^*_.  &PPBAL  V&OX  THB  COURT  OF  TBK   FIRST    JUDICIAL    DISTRICT,   JUDOX 

BUOHAM AN  PRBSIDUfO. 

There  was  no  ground  on  which  to  expect  relief  on  an  appeal,  and  the 
judgment  was  affirmed  with  ten  per  cent,  damages. 

This  is  a  suit  against  the  defendant  as  maker  of  a  promis- 
sory note.  He  obtained  an  injunction  on  the  ground  of 
payments  made,  and  propounded  interrogatories  to  the  plain- 
tiff. The  latter  answered,  that  seventy  dollars  had  been 
overpaid  on  a  previous  instalment  by  the  defendant  The 
district  judge  perpetuated  the  injunction  as  to  this  sum,  and 
dissolved  it  for  the  remainder  of  the  plaintiff's  claim.  The 
defendant  appealed. 

Larue  and  Prestoriy  for  the  plaintiff. 
Barker^  in  propri&  personA. 

Bidlardy  X,  delivered  the  opiniod  of  the  court. 

The  defendant  is  appellant  from  a  judgment  dissolving 
his  injunction  as  to  a  part  of  the  plaintiff's  demand,  and  ren- 
dering it  perpetual  as  to  a  small  portion.  His  only  witness 
was  his  adversary,  whose  disclosures,  on  oath,  guided  the 
court  in  its  decision.  No  attempt  was  made  to  show  that 
the  appellant  was  entitled  to  a  larger  credit  than  had  been 
allowed,  and  we  do  not  perceive  on  what  ground  the  appel- 
lant could  have  expected  any  relief  from  this  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  and 
ten  per  cent,  damages. 
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ROBINSON  h   CO.  V8.   ARMSTRONG.  Jamtary.lMk 

mOBIKBOV  *  CO. 
APPEAL    FKOM    TBE    PARISH  COURT,  FOR   THB  PARISH   AND  GITT   Of  .p,,^ 

NBW-ORLBAlfS.  ABMBTROlie. 

The  appeal  taken  for  delay  evidently,  and  judgment  affirmed  with  ten  per 

cent  damages. 

This  suit  is  instituted  agaiust  the  maker  of  a  promissory 
note,  under  protest.  The  defendant  admits  his  signature 
to  the  note  sued  on,  but  denies  that  he  is  liable,  or  that  the 
plaintiff  is  the  true  owner  of  it ;  but  that  it  belongs  to  one 
F.  M.  Montgomery^  who,  it  is  averred,  has  brought  suit  in 
the  District  Court,  and  obtained  an  order  of  seizure  and  sale 
against  a  slave  in  defendant's  possession,  under  mortgage  for 
the  payment  of  this  note.  He  prays  to  be  dismissed  With 
his  costs  allowed. 

,  It  was  admitted  suit  had  been  brought  by  P.  M.  Mont- 
gomery as  averred,  but  that  it  had  been  discontinued.  The 
plaintiff  proved  ownership  of  the  note,  both  before  and  sitice 
its  maturity.  Judgment  was  rendered  against  the  defendant, 
and  he  appealed. 

JTarmon,  for  plaintiff. 
Clarke^  contra. 

Marphy,  /.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  on  a  promissory  note  duly  protested 
for  non-payment ;  no  serious  defence  being  made,  judgment 
was  given  for  the  plaintiff  in  the  court  below,  and  the 
defendant  has  taken  this  appeal.  That  it  is  intended  for 
delay  only  is  evident ;  the  damages  prayed  for  by  the  appel- 
lee must,  therefore,  be  allowed  him. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  Parish  Court  be  affirmed,  with  ten  per  cent,  damages 
on  the  amount  of  the  note,  and  costs  in  both  courts. 
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BAiTBur  Dm, 

January f  1840. 

=====  DI66S   M.   MCHENRY. 

DISGB 
Vt. 
X'HSHBT.  APPEAL  PROM  THE  COURT  OF  TBI   FIE8T   JUDICIAL  DI8TEICT,  JUDGE 

BUCHANAN   PRESIDING. 

Appeal  eridently  taken  for  delay,  and  judgment  affirmed  with  ten  per 

cent,  damages. 

This  is  an  action  against  the  defendant  as  acceptor  of  a 
draft.  Several  matters  were  set  up  in  the  answer,  by  way 
of  defence,  but  no  attempt  was  made  to  prove  them  on  the 
trial.  Judgment  was  rendered  against  the  defendant  for  the 
sum  claimed,  and  he  appealed. 

Elmore  and  Kmgy  for  the  plaintiff. 
M^jmUen,  contra. 

Morphj/f  J*.,  delivered  the  opinion  of  the  court. 

The  defendant  being  sued  on  a  draft  accepted  by  him,  set 
up  in  defence  divers  matters  which,  upon  the  trial,  he  made 
no  attempt  to  prove ;  from  the  judgment  rendered  against 
him  below,  he  now  prosecutes  this  appeal  evidently  for  the 
purpose  of  delay.  The  appellee  is  entitled  to  the  damages 
he  prays  for. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
^•^  judgment  of  the  District  Court  be  affirmed,  with  ten  per 
.'      '  ^ '    '  *  r  .«    cent,  damages  on  the  amount  of  the  draft,  and  costs  in  both 
?•!,  ,.,  '•^t'cojbrts. 
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ALLAIN   &   TREMOULET  V8.   LAZARUS. 

ArriAL   VKOM   THB  COURT   OF   TBI   EIGHTH   JUDICIAL   DI8TEICT,   FOK   THI 
PARISH   OF    ST.  TAMMANY,  THE   JUDOB   THBASOF    PEBSIDHfO. 

The  general  role  ui  well  settled,  that,  when  a  promissory  note  is  made 
payable  at  a  particular  place,  a  recovery  cannot  be  had  on  it,  without 
proof  of  a  demand  at  the  place  of  payment. 

There  are  exceptions  to  the  general  role,  and  by  the  commercial  law  it  is 
not  necessary  for  the  payee  to  prove  a  demand  of  the  acceptor  of  a  bill 
in  order  to  recover  of  Atm,  but  it  is  necessary  to  show  his  default  to 
charge  the  endorser. 

So,  where  the  payee  is  in  possession  of  a  note,  the  burden  ought  to  devolve 
on  the  obligor  or  maker  to  show  a  readiness  and  offer  to  pay,  or  funds 
placed  in  the  hands  of  the  payee  for  that  purpose,  if  he  wishes  to 
exonerate  himself. 

The  testimony  of  one  witness,  corroborated  by  a  mortgage,  will  be  deemed 
sufficient  to  prove  an  open  account  over  five  hundred  dollars,  when  it 
appears  the  mortgage  was  given  to  secure  payment  of  all  liabilities  the 
plaintifls  were  to  come  under  for  the  defendant ;  and  that  the  account 
embraced  these  objects. 

This  is  an  action  against  the  maker  for  the  amount  of  five 
promissory  notes ;  and  on  an  open  account  for  interest,  drafts 
and  acceptances  paid,  and  goods  furnished,  &c.,  according 
to  an  account  annexed.  The  notes  were  drawn,  payable  to 
the  order  of  the  pl^tintifis,  at  their  counting-house,  in  New- 
Orleans;  and  a  mortgage  taken  on  several  tracts  of  land 
and  lols  of  ground  to  secure  the  payment,  not  only  of  the 
five  notes  sued  on,  but  of  all  other  promissory  notes,  draft 
bills  of  exchange,  and  all  other  engagements,  liabilities 
responsibilities,  by  the  said  firm  of  Allain  &  Tremoulel 
an  account  of  said  Isaac  Lazurus,  &c. 

The  plaintiffs  pray  judgment  for  the  amount  of  th( 
demand,  including  the  notes  and  account,  and  that  tl 
mortgaged  property  be  seized  and  sold  to  satisfy  said  judj 
ment. 

The  defendant  pleaded  a  general  denial.     On  the  trial, 
the  defendant's  counsel  objected  to  the  notes  being  given  in 


Eabtiebh  Dirt. 
Fdrruary^  \Ufk 

JJJLkUt  a  TBB- 
XOUUT 

va, 

LAXARUS. 
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EifTKur  Dm.  evidence,  because  there  was  no  proof  of  a  demand  of  pay- 
Febniary,  1840.  ment  of  said  noles  at  the  place  where  they  were  made  pay- 
ALi^nrATssT  able.     The  court  admitted  them,  and  the  defendant  took 
MouuBT       his  bill  of  exceptions. 

I.4ZARU8.  The  account  was  proved  by  a  single  witness,  who  testified 

that  he  presented  it,  excepting  the  interest  since  added,  and 
the  defendant  acknowledged  the  correctness  of  it  and  asked 
time  for  payment.  The  mortgage  was  also  produced  on  the 
trial. 

On  this  evidence,  the  jury  returned  a  verdict  for  the  plain- 
tiffs. After  an  unsuccessful  effort  to  obtain  a  new  trial,  from 
judgment  confirming  the  verdict,  the  defendant  appealed. 

Pichot^  for  the  plaintiffs,  said  the  defendant  had  based  bis 
defence  on  two  grounds  : 

1st.  That  the  promissory  notes  ought  not  to  have  been 
received  in  evidence,  because  no  evidence  was  offered  that 
they  had  been  presented  for  payment  at  the  place  indicated, 
and  no  protest  was  made  of  those  notes. 

2d.  That  plaintiffs  did  not  make  out  their  case  on  the 
other  notes  mentioned  in  the  account  current ;  that  there 
was  but  one  witness  without  corroborating  circumstances. 

In  support  of  the  first  ground,  several  decisions  of  the  Su- 
preme Court  have  been  cited,  which  it  is  unnecessary  to 
notice,  not  being  applicable  to  the  present  case. 

In  this  case  the  payment  was  to  be  made  at  the  counting- 
house  of  plaintiffs,  who  were  the  holders  and  owners  of  the 
promissory  notes  mentioned  in  the  account  current  sued  on. 
Can  it  be  pretended,  with  any  shadow  of  reason,  that  plain- 
tiffs were  to  put  the  notes  in  the  hands  of  a  notary,  and 
require  him  to  ask  from  themselves  if  they  had  any  money 
of  defendant  in  their  hands  to  meet  the  payment?  /ntcti&a 
abhorret  lex.  In  none  of  ttie  cases  alluded  to  by  defendant, 
did  the  notes  belong  to  the  banks  or  persons  at  the  domicil 
of  which  they  were  made  payable ;  and  it  is  evident  that,  if 
it  had  been  the  case,  the  Supreme  Court  would  have  decided 
in  a  different  manner,  and  in  conformity  with  our  present 
request.     If  there  could  be  any  doubt  upon  the  subject,  one 
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of  the  authorities  cited  by  defendant  in  support  of  his  posi-  Eastxah  Dist. 
lion,  would  decide  it  in  our  favor.  See  the  case  of  Smith  febmary,  IMO, 
vs.  Robinson,  2  Louisiana  Reports^  405.  allaix  a  tr»- 

2.  The  verdict  of  the  jury  is  conclusive  on  this  point.       «o^j« 
There  was  abundant  evidence  to  support  the  account.     la    -  x^xaeui. 
addition  to  the  testimony  of  one  witness,  the  mortgage  was 
produced  in  evidence,  which  was  a  strong  corroborating  cir- 
cumstance in  proof  of  the  account.     The  jury  were  fully 
satisfied  of  its  sufficiency. 

Henaeriy  for  the  defendant  and  appellant. 

1.  The  counsel  for  the  defendant  contends,  that  no  action 
can  be  maintained  on  these  five  notes,  until  a  demand  has 
been  made,  at  the  counting-house  of  Ailain  &  Tremoulet, 
in  New-Orleans  ;  and,  consequently,  until  proof  is  made  of 
such  demand,  that  the  notes  could  not  be  given  in  evidence. 
There  is  not,  in  the  petition,  even  an  allegation  that  demand 
was  made  of  payment  of  these  notes,  at  the  counting-house 
of  Ailain  &  Tremoulet.  Therefore,  on  an  order  of  seizure 
and  sale,  on  the  mortgage  given  for  securing  their  payment, 
the  order  would  be  set  aside,  although  it  was  alleged  that 
payment  was  duly  and  amicably  demanded  of  the  defendant. 
See  the  case  of  Moss  vs.  Byrnes.  12  Louisiana  Reports^  615. 
A  case  equally  strong,  if  not  stronger,  is  found  in  the  same 
volume,  472,  Warren  vs.  Briscoe,  when  the  notary  stated 
in  his  protest  that  *^  he  went  to  the  Planters'  Bank,  Natchez, 
(where  the  note  w&s  made  payable,)  and  was  informed  by 
the  teller  that  there  were  no  funds  in  bank  for  the  payment 
of  the  above  mentioned  note." 

But  the  court  decided  '*  that  a  demand  of  payment  and 
presentment  of  the  note,  at  the  place  indicated  by  the  instru- 
ment itself,  are  indispensable  to  the  recovery,"  and  non-suited 
the  plaintiff.  ^ 

In  the  same  volume,  page  454,  Warren  vs.  Allnutt,  the 
court  maintained  the  same  principles,  and  say :  ^<  It  has  fre- 
quently been  held  by  this  court,  that  uo  recovery  would  be 
had  in  such  cases,  unless  demand  of  payment  be  made  at 

42  VOL.  XIV. 
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EAmnii  DiBT.  the  place  agreed  on  by  the  parties  to  the  obligation."    3 

J'^ij^ruary,  1840.  Mortifiy  JV.  5.,  423.     10  LouiHana  Reports,  552. 

▲iiAiif  ft  TBR-       ^-  I'^  Morton  vs.  Pollard,  10  Louisiana  Reports,  552,  the 

"®^"       court  says :  "  The  demand  at  the  place  (indicated  in  the 

LAKABva.      note)  was  a  condition  precedent,  which  the  plaintiff  was 

bounjd  to  allege  and  prove.     But  in  this  suit,  there  is  neither 

allegation  nor  proof  of  the  demand,  at  the  counting-house 

of  Allain  &  Tremoulet.    The  same  point  is  decided  in  Smith 

vs.  Robinson,   2  Louisiana  Reports,  405.     All  which  cases 

are  in  accordance  with  the  first  case  decided  by  this  tribunal. 

S^.  S.,  423.     Mellon  vs.  Croghan. 

3.  The  jurisprudence  of  the  court  having  been  thus  re- 
peatedly settled,  it  is  presumed  no  deviation  in  it  will  410W 
be  made ;  consequently,  the  court  erred  in  admitting  the 
evidence,  and  the  cause  should  be  remanded  for  a  new  trial. 

4.  The  plaintiffs  did  not  make  out  their  case  on  the  other 
notes  mentioned  in  the  account  current  sued  on ;  for  none 
of  these  notes  were  produced.  They  amount  to  six  or  seven 
thousand  dollajs,  and  there  was  but  one  witness,  without 
corroborating  circumstances,  to  establish  them.  Louinana 
Code,  art.  2257.  The  notes  themselves,  being  the  best  evi- 
dence, should  have  been  produced  and  filed.  Without  them 
the  plaintiffs  had  no  right  to  judgment  for  their  account. 

BuUard,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  sundry  promissory  notes,  and  upon 
an  account  for  moneys  advanced  and  goods  sold,  as  well  as 
for  commission  as  factors.  It  is  alleged  that  the  amount  due 
is  secured  by  special  mortgage.  There  was  a  verdict  and 
judgment  for  the  plaintiffs,  for  a  large  part  of  their  demand, 
and  the  defendant  appealed.    ^ 

The  appellant  has  relied  upon  two  points.  1st.  That  the 
notes  were  improperly  admitted  in  evidence  without  proof  of 
a  previous  demand  of  payment,  at  the  place  at  which  they 
were  made  payable. 

2d.  That  the  testimony  of  a  single  witness,  not  corrobo- 
rated by  other  circumstances,  was  insufficient  to  prove  the 
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demand  on  the  account,  which  greatly  exceeded  five  huD»-  BistEmv  Disir. 

dred  dollars.  Febmanf,  IS40. 

I.  The  five  promissory  notes  sued  on, 'secured  by  mort-  aliaik * th»- 
gage,  were  made  payable  at  the  counting-house  of  the  pre-  moulbt 
sent  plaintiffs,  who  were  the  original  payees.     The  general  ulzarus. 
rule  is  well  settled  in  this  court,  that,  when  a  promissory 

note  is  made  payable  at  a  particular  place,  a  recovery  can*- 
not  be  had  upon  it  without  proof  of  a  demand  at  the  place 
of  payment.  3  Martin^  JV*.  S.^  423.  10  Louisiana  Re- 
partSf  55)2. 

But  we  are  of  opinion  that  the  case  now  before  ue  forms 
an  exception  to  that  rule.  The  commercial  law,  as  under- 
stood by  some  of  the  courts  of  the  United  Stales,  and  perhaps 
in  England,  does  not  render  it  necessary  for  the  payee  to 
prove  a  demand  of  the  acceptor,  in  order  to  recover  of  him, 
but  it  is  necessary  to  show  his  default  in  order  to  recover  of 
the  endorser  or  the  drawer.  Chitty  on  BiUs^  394.  In  the 
case  before  the  court  the  maker  of  the  note  contracted  the  So,  where  the 
obligation  to  repair  to  the  counting-house  of  the  payees,  and  JSsionof  an^r 
-  to  make  payment.     They  must  be  presumed  always  ready  {he  burden  ought 

•    -^  -^  ■      ^     ^  •'  ^    to  deTolve  on  the 

and  willing  to  receive  ;  and  when  it  is  shown  that  the  obiigorormaker 
payees  are  still  in  possession  of  the  note,  the  burden  ought  to  nessand^o^to 
devolve  on  the  obliffor  to  show  a  readiness  and  offer  to  pay  P?y»  j®"".  ^°^^* 

^  ^  ^   plaoed    lu    the 

on  funds  placed  in  the  hands  of  the  payee,  for  that  purpose,  hands  of  the 
if  he  wishes  to  exonerate  himself.  Wallace  vs,  McConoell,  ^^8e,°^if\e 
IS  Peters'  Reports,  136.  wishes  to  «o. 

*^        '  nerate  himself. 

II.  Upon  the  second  point,  it  appears  that  the  case  was 
left  to  the  jury.    A  single  witness  deposed  that  he  had  pre-  . 
sented  ihe  account  to  the  defendant,  except  the  interest  since 
added;  the  defendant  acknowledged  the  correctness  of  the 

,,account  and  asked  time  for  payment.  The  account  current 
shows,  on  the  debit  side,  some  goods  sold,  drafts  accepted 
and  paid,  and  notes  taken  up,  together  with  commissions ; 
and  on  the  credit  side,^  the  proceeds  t)f  various  shipments  of 
cotton,  &c.,  in  the  usual  manner  of  accounts  of  a  commis- 
sion merchant.  The  balance  of  that  account,  for  which  the 
verdict  was  rendered,  greatly  exceeds  the  sum  of  five  hun- 
dred dollars ;  and,  consequently,  a  single  witness,  without 


THOXAB. 
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Eabtbrit  Dist.  corroborating  circumslances,  would  be  insu£Scienl.  It  is 
F^mary,  1840.  contended  that  the  mortgage,  which  was  given  in  evidence, 
=^==  constitutes  such  corroborating  circumstances.  The  mort- 
•M.  gage  purports  to  secure,  not  only  the  payment  of  the  five 

promissory  notes  already  mentioned,  but  *^  all  other  promissory 
notes,  drafts,  bills  of  exchange,  and  all  other  engagemeots 
and  liabilities  and  responsibilities  of  the  said  firm  of  Allain  & 
Tremoulet,  on  account  of  said  Lazarus."  This  contract 
certainly  contemplates  the  same  course  of  dealings  between 
the  parties,  which  is  detailed  in  the  account" current,  and 
thereby  renders  probable  what  the  witness  has  testified 
to  or  corroborating  his  statement.  The  jury  may  well  have 
considered  it  sufficient  to  authorize  their  verdict,  and  we  do 
not  think  ourselves  called  on  to  disturb  it. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment 
of  the  District  Court  be  affirmed,  with  cosls. 


lit   %f.  DUNBAR  V8.    THOMAS. 

14      3^  APPEAL     PROM   THE     COURT    OP  THE   THIRD   JUDICIAL  DISTRICT,     POR    THB 

^  PARISH     OP    WEST     PELICIANA,     JUDGE     MORGAN,     THEN     JUDGE     OP    THE 

DISTRICT,    PRESIDING. 

Where  an  administrator  sues  in  the  District  Court,  and  exhibits  evidence  of 
his  appointment,  this  court  cannot  inquire,  collaterally,  into  the  pro- 
prietj  of  such  an  appointment  by  the  Court  of  Probates.  * 

An  administrator  has  the  right  to  enforce  payment  of  all  debts  due  to  the 
estate  he  administers,  which  are  still  in  his  hands,  and  the  proceeds  of 
whldi,  when  paid,  are  liable  to  the  debts  of  the  estate. 

This  19  an  injunction  suit  to  stay  an  order  of  seizure  and 
sale.  The  plainiiflf  purchased,  in  January,  1836,  four  slaves 
at  the  probaie   sale  of  the   succession   of  Mary  Bennett, 
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deceased,  for  the  price  of  $3,800,  payable  in  three  equal  EAvrsmir  Dibt. 
annual  instalments  ;  for  which  he  gave  his  notes  with  mort-  JV^-Mgry.  i84o. 
gage  on  the  slaves  until  complete  payment.     The  defendant       dvitbar 
having  been  subsequently  appointed   administrator  of  said       thomab. 
estate,   in  the  place  of  one  6.  H.  Patillo,    who  was  first 
appointed,  proceeded  by  the  executory  process  against  A. 
Dunbar,  the  maker  on  the  second  note,  when  he  was  stop- 
ped by  this  injunction. 

The  plaintiff  alleges,  that  since  the  sale  and  the  execution 
of  his  notes,  there  has  been  a  partition  of  the  assets  and 
property  of  the  estate  of  Mary  Bennett,  deceased,  among 
her  heirs  ;  that  said  notes  belong  to  the  heirs  ;  and  that  he 
has  paid  a  part  of  the  debt  to  one  of  them,  who  has  given 
him  further  time  for  the  balance ;  and  another  part  to  the 
tutor  of  the  other  heirs,  from  whom  he  has  received  a  like 
indulgence. 

He  further  alleges,  that  the  defendant  has  no  right  to 
receive  this  debt  as  administrator,  and  is  consequently  with- 
out authority  to  proceed  against  him  on  the  mortgage,  and 
to  obtain  an  order  of  seizure  and  sale.  The  defendant  denied 
that  any  partition  was  ever  made,  but  that  in  1835,  the  tutor 
of  the  minors  Bennett,  accepted  the  succession  of  their 
deceased  mother,  with  benefit  of  inventory  on  their  behalf, 
after  being  duly  authorized  ;  that  no  partition  could  be  made 
until  a  final  settlement  of  the  estate,  and  none  of  the  heirs 
had  any  authority  to  receive  any  portion  of  said  debt,  &c. 
He  prays  that  the  injunction  be  dissolved  with  damages. 

On  the  trial  it  appeared  in  evidence  that,  when  the  suc- 
cession of  Mary  Bennett  was  opened^  it  was  accepted  by  the 
heirs  with  benefit  of  inventory,  and  Oeorge  H.  Patillo,  who 
married  one  of  them,  was  appointed  administrator,  who  ren- 
dered his  account  in  October,  1836,  and  was  discharged. 
In  November  following,  the  defendant,  Thomas,  was  appoint- 
ed, and  took  charge  of  the  assets  of  said  estate. 
'  In  the  meantime,  in  Pebruary,  1836,  on  the  application  of 
one  of  the  heirs,  a  partition  among  all  the  heirs  of  the  estate 
of  Mrs.  Bennett,  had  been  made  out  by  the  probate  judge, 
acting  as  notary  public,  and  signed.     This  act  of  partition  was 
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fiABTviur  DrsT.  never  homologated,  and  the  defendant  was  afterwards  ap- 

Fdfntary,  1840,  pointed  to  administer  pn  the  discharge  of  his  predecessor,  and 

oujvBAft       the  notes  in  question  were  put  in  his  hands  for  collection. 

^^'  One  or  two  of  the  heirs  admitted  they  had  promised  indul- 

gence  to  the  maker  of  the  notes,  and  some  partial  payments 

were  shown. 

There  was  judgment,  however,  dissolving  the  injunction, 
with  ten  per  cent,  damages.  After  a  strenuous  and  unsuc- 
cessful attempt  to  obtain  a  new  trial,  the  plaintiff  appealed. 

Twner^  for  the  plaintiff  and  appellant. 

1st.  The  injunction  which  had  been  obtained  by  the 
plaintiff  against  the  defendant  was  legally  and  properly 
granted,  and  ought  to  have  been  rendered  perpetual. 

2d.  The  defendant  having  expressly,  in  his  answer,  put  at 
issue  the  regularity  and  legality  of  the  appointment  as  admi- 
nistrator to  the  estate  of  Mary  Bennett,  the  plaintiff  had  a 
right  to  show  that  his  appointment  was  a  nullity,  and  for 
that  purpose  to  show  that  the  Court  of  Probates  was  without 
jurisdiction. 

3d.  It  is  fully  shown  that  the  estate  of  Mary  Bennett  had 
been  fully  administered,  and  the  administrator  discharged  ; 
and  that  the  property  of  the  estate  had  been  partitioned,  and 
had  passed  into  the  possession  of  the  heirs.  From  that  time 
the  Court  of  Probates  was  without  jurisdiction,  and  the  subse- 
quent appointment  of  Joseph  B.  Thomas  was  a  nullity. 

4th.  A  recovery  by  him  of  the  debt  owing  by  the  plaintiff 
for  property  purchased  by  him  at  the  probate  sale  of  the 
estate  of  Mary  Bennett^  would  not  have  been  a  bar  to  the 
right  of  the  heirs  to  recover  the  same  debt. 

5th.  The  court  erred  in  rendering  a  judgment  for  damages 
against  the  plaintiff,  and  against  his  security. 

6th.  It  is  not  shown  by  the  testimony  that  Thomas,  as 
administrator,  had  the  legal  right  to  collect  the  note  for  which 
he  took  out  the  order  of  seizure  and  sale. 

7th.  Damages  not  allowed  in  case  of  doubt  or  where  there 
is  a  credit  allowed.  1 1  Louisiana  Reports^  483.  6  LwtmaaML 
Reports,  310,311  and  312. 
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Wherefore  he  prays  that  the  judgmeni  may  be  reversed,  EASTsnx  Dwt. 
and  judgment  rendered  in  favor  of  ihe  plaintiff,  Dunbar,  at  JV^n^flry.  i84o. 
least  for  so  much  as  he  paid  to  one  of  the  heirs ;  and  that  the       huitbar 
judgment  for  damages  be  reversed,  and  judgment  given  in       TO«MAi 
favor  of  the  plaintiff  for  the  special  damages  proved  against 
defendant,  and  general  relief. 

•Andrews  and  Thomas,  for  the  defendant,  prayed  the  affirm- 
ance of  the  judgment  dissolving  the  injunction,  but  that  it  be 
amended  so  as  to  allow  twenty  per  cent,  damages. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

The  appellee,  as  administrator  of  the  estate  of  Mary  ^en- 
neit,  deceased,  having  sued  out  an  order  of  seizure  and  sale 
upon  a  mortgage  given  to  secure  a  debt  due  to  the  estate, 
was  arrested  by  an  injunction  obtained  by  the  debtor  and 
present  appellant,  founded  on  the  allegations  that  the  estate 
had  been  partaken,  and  the  debt  in  question  allotted  to  seve- 
ral of  the  heirs  ;  that  he  had  paid  one  of  (hem  a  part  of  the 
debt,  and  two  hundred  dollars  to  the  tutor  of  another,  both 
of  whom  had  given  him  time,  and  did  not  authorize  the  order 
of  seizure  and  sale.  He  denies  the  legal  right  of  the  plaintiff 
to  sue  out  the  order  of  seizure. 

The  answer  avers,  that  the  defendant  in  injunction,  is 
administrator  of  the  estate,  and  denies  that  any  legal  parti- 
tion has  been  made.  He  alleges,  that  the  estate  was  accepted 
under  benefit  of  inventory,  and  that  no  partition  could  be 
made  until  the  settlement  of  the  administrator.-  He  denies 
the  right  of  the  several  heirs  to  receive  any  part  of  the  debt 
due  by  the  appellant  until  after  the  settlement  of  the  succes- 
sion. ....  , 

where  an  ad- 

The  administrator  having  exhibited  evidence  of  his  ap«  rainistrator  sues 
pointroent,  the  District  Court  could  not  inquire  collaterally  coartf  and  «e- 
into  the  propriety  of  such  an  appointment  by  the  Court  of  J}-**'^*,  IbpoinN 
Probates.  The  only  remaining  inquiry,  therefore,  appears  to  ment,  this  oonrt 
ns  to  be,  whether  the  debt  in  question  belonged  to  the  estate  ooiiateraiiT.into 
and  still  formed  a  part  of  the  assets  upn  which  the  plaintiff  ^J^p^p^^^^^ 
was  to  administer,  or  whether  it  had  been  withdrawn  from  {«««>*  y  ^^ 
the  mass  and  partitioned  among  the  heirs.  hatea. 
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Bastirh  Dirr.      The  rpcord  shows  that  the  appointment  of  the  administra- 
J'^B^ruary,  1840.  iq^  was  subsequent  to  the  proceedings  had  in  the  Court  of 
TOUTAiH       Probates,  which  are  styled  a  partition,  and  he  appears  to  be 
HiB  CMDIT01I8.  ^^  possesslott  of  the  evidence  of  the  debt.     Indeed,  the  parti- 
tion amounts  to  little  more  than  a  calculation  of  the  amount 
of  the  share  which  will  be  coming  to  each  heir  after  all  col- 
lections  are  made,   and    the  payment  of  the  debts.     The 
An   adminis-  notes  due  by  Dunbar  are  not  assigned  and  delivered  to  dUTe- 

trator    has    the  ^■•■^•i  .*««  ^ 

right  to  enforce  rent  hcirs,  but  Simply  an  agreement,  sanctioned  by  an  order 
Sebts^due^o  the  ^^  ^^^  court,  that  the  heirs  are  to  be  paid  in  different  propor- 
ettate  he  adrai-  ijons  a  part  of  their  shares  out  of  these  notes.  It  is  rather  a 
are  sti*ii  in  hit  disposition  of  the  proceeds  of  the  notes  after  they  shall  have 
Slweed/"**  *of  ^^^^  received,  than  an  assignment  of  them.  They,  there- 
^y^}^t  r' hi"  ^^^^^  ®^*'^  belonged  to  the  estate,  liable  to  the  payment  in  the 
to  the  debt!  of  first  place  of  the  debts,  and  the  administrator  had,  in  our 
the  e.ute.  ^pj^j^^^  ^y^^y^^  ^^  ^^^^^^  ^j^^,^  payment. 

The  judgment  against  the  principal  and  surety  on  the 
injunction  bond,  appears  to  us  such  as  the  statute  authorizes 
on  the  dissolution  of  an  injunction. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment 
of  the  District  Court  be  affirmed,  with  costs. 


TOUTAIN   vs.    HIS    CREDITORS. 

APPEAL   FROM   THK   PARISH   COURT   FOR   THE    PARISH   AND   CITT   OF 

ITBW-ORLEANB. 

An  affidavit  which  states  that  the  insolvent  has  received,  as  deposit&iy, 
certain  property  which  he  refuses  to  deliver  up  to  the  claimant,  is  insnffi- 

cient  to  obtain  an  order  of  arrest.    These  circumstances  are  in  no  way 

calculated  to  induce  the  belief  that  the  debtor  is  about  to  depart  from 

the  jurisdiction  of  the  court,  or  secrete  his  person  from  his  creditors. 

The  plaintiff  filed  bis  schedule  and  petition,  making  a 
surrender  of  his  property  to  his  creditors,  and  praying  for 
the  benefit  of  the  insolvent  laws. 
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Andr6  Marchesseau  made  affidavit  that  the  insolvent  was  Eastbbv  Dm. 
really  indebted  to  him  in  the  sum  of  five  thousand   five  F^f«'wpry*  »M0- 
hundred  dollars,  and   that  he  verily  believes  said  debtor      tomMXM 
intends  depa,rting  from  the  jurisdiction  of  the  court,  to  secrete  ^• 

his  person  from  his  creditors  ;  and  the  reasons  which  induce 
him  to  this  belief  are,  that  the  said  Toutain  has  received  as 
a  depositary  two  boxes  of  ready  made  clothing  of  the  value 
of  two  thousand  five  hundred  dollars,  and  that  he  refuses 
to  deliver  back  to  this  affiant  said  boxes,  saying  that  he  has 
sent  them ;  thereby  intending,  as  he  believes,  to  defraud  this 
affiant  and  secrete  his  person  from  his  creditors.  On  this 
affidavit  the  debtor  was  arrested.  '  His  counsel  took  a  rule 
to  have  the  arrest  set  aside,  which  was  made  absolute,  the 
order  of  arrest  set  aside,  and  Ma|[che8seau  appealed. 

Pq>tn,  for  the  appellant,  contended  that  an  unfaithful 
depositary  cannot  make  a  cession  of  his  property  and  obtain 
the  benefit  of  the  insolvent  laws.  Louisiana  Code^  art.  2929, 
2170.     Acts  of  1817,  sec.  25  :  verboy  «  Surrender.'' 

2.  A  depositor  may,  at  any  time,  sue  and  obtain  judgment 
against  an  unfaithful  depositary.  This  is  not  the  case  of 
an  ordinary  failure ;  so  far  from  it,  that,  as  regards  the 
depositor,  he  must  be  considered  as  not  having  failed. 

3.  Admitting  that  this  proceeding  should  come  in,  by 
way  of  opposition,  it  is  in  time,  counting  ten  days  from  that 
on  which  the  proceedings  were  filed  in  court.  The  law  says  ^ 
ten  days  after  the  appointment  of  the  syndic ;  and  can  it  be 
said  that  there  is  a  syndic  appointed,  until  he  furnishes 
security  according  to  law  1  2  Moreatfs  Dig.  429.  Pandelly 
vs.  His  Creditors,  9  Louisiana  Reports^  389. 

4.  The  proceedings  before  the  notary  were  only  filed  in 
court  the  day  before  the  arrest  was  set  aside,  and  it  appears 
there  is  no  syndic  in  this  case. 

Bodkif  contra. 

Morphy,  /.,  delivered  the  opinion  of  the  court. 

Andr6  Marchesseau,  a  creditor  of  this  insolvent,  appeals 
from  a  decree  setting  aside  an  order  of  court  made  a  few 
days  after  the  filing  of  the  schedule,  on  appellant's  affi- 
43  VOL.  XIV. 
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I 

BAflTvsx  DiBT.  davit,  made  in  pursuance  of  arlicle  223,  of  ihe  Code  of  Prac- 

Febnuay^  1840.  tice.     This  affidavit  sets  forth  that  the  insolvent  had  received, 

TotnriiH      as  a  depositary,  two  boxes  of  ready  made  clothing  of  the 

„.^,!*'    ,.   value  of  two  thousand  five  hundred  dollars,  and  that  he 

HII  GBXDIT0B8.  '    - 

An  affidavit  Tofused  to  give  them  back  to  affiant,  saying  that  he  had 
the^MoWwt^hM  ^^^^y  delivered  them  up.  These  circumstances  were  in 
reeeived,  as  de-  no  Way  Calculated  to  induce  the  belief  that  insolvent  intended 
p%*^Ky^lUch  to  depart  from  the  jurisdiction  of  the  court,  to  secrete  his 
«w^op 'to*  the  P®'^^'*  ^^^^  his  creditors.  They  only  disclose  the  nature  of 
daimant,  is  in-  affiant's  claim,  and  insolvent's  refusal,  to  satisfy  him.  Such 
tain  an  order  of  an  oath,  showing  Only  indebtedness  and  refusal  to  pay,  could 
eiroumsta^s^  safely  be  made  on  every  occasion,  and  cannot,  therefore,  be 
are  in  no  way  considered  as  a  compliance  with   the  above  cited  article. 

calculated  to  lu-  .    i 

doce  the  beiiet  But  passing  by  the  insufficiency  of  the  affidavit,  we  eourely 
is^abOTrt  to*dc-  concur  with  the  judge  below,  that,  even  if  the  order  of  arrest 
part  from  the  ^ad  properly  issued,  the  debtor  was  entitled  to  his  discharge. 

juried ICtlOn       ^^  rnt  » 

the  court,  or  se-  The  arrest  authorized  in  cases  of  this  kind  has,  for  its  object, 
from  hisciradlt-  to  secure  the  presence  of  the  insolvent  within  the  jurisdiction 
^^  of  the  court,  until  the  homologation  of  the  proceedings  on 

bis  surrender.  In  this  case  no  accusation  of  fraud  appears 
to  have  been  made  against  Toutain  by  any  of  his  creditors. 
From  the  moment,  therefore,  that  the  proceedings  were  duly 
homologated,  the  insolvent  was  entitled  to  be  discharged 
from  imprisonment,  under  the  twenty-seventh  section  of  the 
statute  of  1817,  on  the  subject  of-voluntary  surrenders.  But 
the  appellant  contends  that  Toutain  is  not  entitled  to  the 
benefit  of  our  insolvent  laws,  being,  as  he^alleges,  an  unfaith- 
ful depositary.  This  he  should  have  established  contradic- 
torily with  the  insolvent  on  a  charge  of  fraud,  or  in  a  direct 
action,  for  the  return  of  his  alleged  deposit ;  but  from  his 
own  showing  he  could  have  supported  neither;  for,  in  a 
petition  filed  after  the  arrest,  he  alleges  that  these  boxes  had 
been  given  to  the  insolvent  as  a  pledge  for  the  payment  of  a 
sum  of  money,  and  prays  that  they  be  sequestered  by  the 
sheriff,  on  the  allegation  that  he  had  discharged  the  debt, 
thus  falsifying  his  own  affidavit  made  the  preceding  day. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 
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Where  the  plaintiff  sues  to  recoyer  the  yalueof  work  and  labor  done  for  the 
defendant  according  to  a  bill  of  prices  agreed  on,  for  part  of  it,  and  for 
extra  work,  he  will  be' allowed  to  produce  testimony  of  the  valtte  of  all 
the  work  performed. 

In  an  action  on  a  special  agreement  for  the  price  of  work,  or  services  ren- 
dered, the  party  may  introduce  proof  of  Ifie  value  also. 

This  is  an  action  on  an  account  for  work  and  labor  done, 
at  the  instance  and  request  of  the  defendant,  in  the  construc- 
tion of  a  large  gin-house,  cotton  press  and  castings  for  four 
gin  stands,  according  to  an  account  annexed,  of  one  thou- 
sand six  hundred  and  twenty  dollars. 

The  defendant  pleaded  a  general  denial,  and  required 
strict  proof  of  every  allegation,  not  admitted.  He  avers,  the 
plaintiff  undertook  to  connplete  a  gin-house  of  large  size, 
and  with  two  gin  stands  and  running  gear;  also,  a  cotton 
press ;  all  to  be  completed  in  five  months  for  the  price  of  one 
thousand  jive  hundred  and  twenty-six  dollars^  according  to  a 
written  contract.  That  said  gin  was  not  completed  in  a 
workmanlike  manner,  and  not  finished  for  several  months 
after  the  time  agreed  on.  He  sets  up  a  boarding  account  of 
two  hundred  and  fifty  dollars,  which  he  alleges  the  plaintiff 
is  bound  to  pay,  and  various  other  items,  which  he  avers 
should  be  deducted  for  deficiency  in  the  work,  thereby 
reducing  the  plaintiff's  demand  nine  hundred  and  seventy- 
two  dollars,  and  the  amount  of  the  boarding  account. 

On  these  pleadings  and  issues  the  cause  was  tried.  There 
was  a  mass  of  testimony  taken,  and  witnesses  offered  to  prove 
the  value  and  manner  in  which  the  work  was  done;  as  also 
to  establish  the  defendant's  averments  in  his  answer.  His 
counsel  objected  to  any  testimoriy  being  received,  going  to 
prove  the  value  of  the  work  and  services  of  the  plaintili^ 
because  there  was  a  particular  agreeinent  and  bill  of  prices 
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Eabtbhit  Dht.  entered  into  between  them  which  must  govern  as  to  the 
Febmary,  1840.  prices.  He  also  moved  the  court  to  instruct  ihe  jury,  that  if 
coLuvM  they  believed,  from  the  testimony,  the  plaintiff  and  defendant 
had  agreed  on  the  prices  to  be  paid  for  the  work  and  labor 
done,  they  must  exclude  all  evidence  of  the  value.  2.  That 
the  action  beingH>n  a  qtuaUum  meruit  for  work  and  labor  done 
and  materials  furnished,  and  the  defendant  having  averred 
that  it  was  done  under  a  contract  between  them  for  a  specific 
price ;  if  the  jury  believed  from  the  evidence  there  was  such  a 
contract  entered  into,  they  must  find  for  the  defendant ;  and 
also  that  the  plaintiff  could  not  recover  for  extra  work  in  the 
present  form  of  action.  The  judge  refused  these  instructions, 
and  the  defendant  took  his  bill  of  exceptions. 

The  jury  returned  a  vefdict  for  the  plaintiff  in  the  sum  of 
one  thousand  six  hundred  and  twenty  dollars ;  and  the  court 
being  of  opinion  it  was  in  accordance  with  the  law  and  evi- 
dence,  rendered  judgment  thereon,  from  which  defendant 
appealed. 

Tkameff  for  the  plaintiff,  urged  the  affirmance  of  the  judg- 
ment. 

Lohddly  for  the  defendant,  insisted  that  the  action  on  a 
qwMvm  merwt  could  not  be  maintained  when  it  was  shown 
there  was  a  specific  contract,  fixing  the  value  and  amount  of 
the  work  done. 

2.  The  court  below  erred  in  not  charging  the  jury  to 
exclude  the  evidence  which  went  to  prove  ihe  value  of  the 
work  and  labor  done,  as  on  a  quantum  meruit  when  a  written 
contract  was  proved  ;  or  to  establish  the  value  of  the  work, 
when  the  contract  fixed  the  price. 

Morpkifi  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  one  thousand  six  hundred 
and  twenty  dollars  seventy-four  cents,  for  work  and  labor 
done  for  defendant,  in  the  erection  of  a  large  cotton-gin.  An 
account  is  annexed  to  his  petition,  showing  the  details  of  the 
work  and  the  prices  for  each  item,  which  prices  the  plaintiff 
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avers  defendant  assumed  and  pronnised  to  pay.  This  claim 
18  resisted  on  the  ground,  that  plaintiff  undertook  to  build  a 
complete  gin-house  and  put  up  a  press  for  him  for  one  thou- 
sand five  hundred  and,  twenty-six  dollars  twenty-four  cents, 
on  defendant  furnishing  all  the  necessary  materials ;  that 
the  work  was  so  badly  and  unskillfully  executed  that  defen- 
dant had  to  expend  large  sums  of  money  to  prop  and  sustain 
the  roof,  and  remedy  divers  other  defects;  and  moreover, 
that  the  work  was  delivered  long  after  the  time  agreed  on, 
by  which  delay  defendant  has  suffered  material  inju^. 

This  issue  was  placed  before  a  jury,  who  gave  their  ver- 
dict for  the  plaintiff;  after  a  fruitless  attempt  to  set  it  aside, 
the  defendant  took  this  appeal. 

On  the  trial,  plaintiff's  counsel  called  on  defendant  to  pro- 
duce a  bill  of  the  prices  agreed  on  between  them  for  the  work 
to  be  performed,  and  at  the  same  time  offered  witnesses  to 
prove  the  value,  not  only  of  those  items  in  his  account,  which 
were  mentioned  in  the  bill  of  prices,  but  also  of  several  other 
charges  for  extra  work.  This  was  objected  to  by  defendant's 
counsel,  on  the  ground  that  the  bill  of  prices  being  proved 
to  be  a  contract,  the  plaintiff,  on  a  quantum  meruit^  could 
not  offer  evidence  of,  or  recover  the  value  of  the  work.  The 
court  overruled  this  objection,  and  the  defendant  calls  our 
attention  to  his  bill  ofexceptions  to  that  opinion.  We  think 
that  the  judge  decided  correctly.  The  bill  of  exceptions 
assumes  that  this  action  is  entirely  one  on  a  quantum  meruit; 
such  is  not  the  fact.  The  plaintiff  can  be  considered  as 
claifning  on  a  qtumtum  meruit  only  for  the  extra  work,  not 
mentioned  in  the  bill  of  prices.  As  to  all  the  other  items 
of  his  account,  he  claims  these  prices  which,  he  avers, 
the  defendant  assumed  and  promised  to  pay.  It  has  fre- 
quently been  decided  by  this  court,  that  an  agreement  for  the 
price  of  services  does  not  preclude  proof  of  their  value.  4 
Louisiana  Reports^  115,  Gourjanvs.  Cucullu;  4Martiny  JNT. 
S.,  178,  Boyd  vs.  Howard;  8  Martin,  402,  Gilly  vs.  Henry. 
But  defendant  contends  that  this  bill  of  prices  being  a  con- 
tract, must  be  adhered  to,  and  that  plaintiff  can  make  no 
extra  charge.     It  undoubtedly  is  a  contract  so  far  as  it  goes ; 
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EisnssH  DisT.  it  is  a  naked  enumeratioD  of  the  prices  of  work  to  be  done, 
February,  1840.  the  prices  to  be  paid  for  each  item,  and  shows  a  total  sum  of 
GOLUNGB  one  thousand  five  hundred  and  twenty-six  dollars  twenty- 
HAxxLTov.  ^^^^  cents,  for  all  the  works  therein  detailed.  Defendant's 
witnesses,  when  speaking  of  the  contract  entered  into  by  the 
plaintiff,  all  refer  to  the  bill  of  prices  as  showing  the  extent 
of  his  engagement,  but  none  of  them  pretended  that  he  was 
bound  to  do  any  thing  not  specified  in  it.  No  mention  is 
made  in  that  paper  of  the  several  items  of  extra  works  set 
forth  in  plaintiff's  account,  and  among  them  is  a  large  and 
important  one,  to  wit :  the  building  and  putting  up  of  a 
press.  These  additional  prices  of  work  w^ere  received  by 
defendant,  and  could  not  have  been  executed  had  he  not  fur- 
nished the  material ;  they  must,  therefore,  be  considered  as 
done  by  his  order.  4  Lomsiana  Reports^  101,  Andrewt  vs. 
Jacobs;  Louisiana  Code^  2735. 

From  the  testimony  in  the  record,  as  to  the  manner  in  which 
the  whole  work  was  executed,  we  have  derived  the  impres- 
sion that  it  was  well  done,  with  the  exception  of  a  few 
defects,  to  remedy  which,  the  defendant  has  had  to  expend 
one  hundred  and  fifty  dollars.  This  deduction,  we  think, 
should  have  been  allowed,  together  with  a  sum  of  fifty-six 
dollars,  which  is  an  overcharge  in  plaintiff's  account.  Fifty- 
six  squares  of  joist  are  set  down  at  three  dollars  per  square, 
when  the  bill  of  prices  authorized  only  a  charge  of  two  dol- 
lars per  square.  As  to  the  delay  defendant  complains  of, 
the  evidence  shows  that  no  particular  time  had  been  fixed ; 
and  moreover,  that  die  defendant  has  in  some  measure  been 
himself  the  cause  of  the  delay,  by  interrupting  plaintiff  and 
taking  him  off  to  work  on  a  dwelling  house  of  his  during 
four  months. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed ;  and  that  the 
plaintiff  do  recover  of  defendant  thirteen  hundred  and  four- 
teen dollars  and  seventy-four  cents  with  costs  below,  and 
that  the  plaintiff  and  appellee  pay  the  costs  of  this  appeal. 
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A  Terdict  *^  for  the  plaintiff,"  without  specifying  any  sum,  is  defective  and 
illegal,  when  the  suit  is  for  a  money  demand,  and  will  be  set  aside. 

The  Supreme  Court,  on  setting  aside  the  verdict  of  a  jury,  will  render 
final  judgment  in  the  case  if  the  evidence  and  facts  in  the  record  enable 
it  to  do  so. 

This  is  an  action  on  an  account  for  work  and  labor  done 
on  the  defendant's  house,  in  which  the  plaintifT  claims  a 
balance  of  one  thousand  and  forty-two  dollars,  according  to 
an  account  annexed. 

The  plaintiff  alleges  that,  at  the  instance  of  the  defendant, 
be  undertook  to  work  on  a  dwelling-house  already  begun, 
and  that  he  employed  men  to  assist  him,  whose  joint  labor 
and  work  is  worth  the  sum  of  one  thousand  two  hundred 
and  seventy-seven  dollars,  on  which  two  hundred  and  twenty- 
five  dollars  have  been  paid,  leaving  the  balance  claimed  as 
yet  due,  and  for  which  he  prays  judgment. 

The  defendant  admits  the  work  was  done  on  his  house, 
but  not  in  a  skillful  and  workmanlike  manner ;  and  further 
avers,  that  he  was  to  pay  for  the  value  of  the  work  done  by 
the  plaintiff,  and  be  allowed  the  value  of  the  labor  of  four 
negro  carpenters  belonging  to  him,  who  worked  on  the  build- 
ing at  the  same  time,  and  whose  labor  is  worth  two  dollars 
per  day  each.  He  concludes  by  praying  that  all  credits  for 
the  services  of  his  slaves  be  given,  and  that  the  work  done 
on  the  building  be  adjudged  not  worth  half  the  sum  claimed. 

On  these  pleadings  and  issues,  the  cause  was  tried  before 
the  court  and  a  jury ;  the  parish  judge  presiding  in  the  place 
of  the  district  judge,  who  had  been  of  counsel  in  the  cause. 

There  was  a  mass  of  testimony  taken  on  the  trial,  touch- 
ing the  manner  of  doing  the  work,  its  value,  and  the  work 
performed  by  the  defendant's  slaves.  Upon  all  the  evidence 
adduced,  the  jury  returned  the  following  verdict :   "  We,  the 
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EAwinK  D18T.  jury,  find  a  verdict  for  the  plaintiff.**    After  aa  unsuccessful 

February,  1840.  attempt  to  obtain  a  new  trial,  on  the  part  of  the  defendant, 

coLLiHos      judgment  was  rendered  confirming  the  verdict,  and  giving 

HAKrLTOF.      ^^®  plaintiff  the  sum  claimed  in  his  petition.     The  defendant 

appealed. 

Ttimer,  for  the  plaintiff. 
LobdeUf  contra. 

Morphy,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sues  to  recover  one  thousand  and  forty-two 
dollars,  the  value  of  work  and  labor  done  on  a  dwelling- 
house  erected  for  defendant.     The  defence  is,  that  the  work 
is  executed  defectively,  unskillfully,  and  in  violation  of  de- 
fendant's instructions ;  that,  by  reason  thereof,  plaintiff  is 
not  entitled  to  one  half  of  the  amount  claimed  ;  defendant, 
moreover,  claims  the  wages  of  four  negro  carpenters  that 
he  placed  under  the  order  and  control  of  plaintiff,  while  he 
was  working  on  said  building. 
ATerdict*<ror      The  plaintiff  obtained  a  verdict.     Having  failed  in  an 
irithoa?*^*ec^y-  effort  to  sct  it  aside,  the  defendant  appealed, 
inr  anj  sum,  it      Our  attention  has  been  called  to  the  verdict  as  being 
illegal  when  (be  defective  and  illegal,  in  not  specifying  the  amount  found  by 

moncy'<>«'n«n^'  ^^^  ^^^^  ^^  required  by  article  522,  of  the  Code  of  Practice, 
and  will  be  set  We  think  the  verdict  incorrect ;  it  must,  therefore,  be  set 

aside,  together  with  the  judgment  rendered  on  it. 
The  Supreme      The  Code  of  Practice,  article  905,  imposes  on  us  the  duty, 
aside  (he  verdict  whcn  we  reverse  the  judgment  of  an  inferior  court,  to  pro* 
renderfiiLjudg!  uouuce  in  the  case  such  judgment  as  that  court  should  have 
mentinthecase,  rendered,  if  the  facts  and  evidence  in  the  record  can  enable 
and  facts  in  the  US  to  do  SO.     Here  WO  have  before  us  all  the  testimony 
to^dTsoT*^**  ''  which  induced  the  jury  to  find  for  the  plaintiff.     In  contro- 
versies of  this  kind,  it  can  hardly  be  expected  that  the  evi- 
dence will  be  full,  explicit,  and  free  from  any  doubt     It 
consists  entirely  of  the  testimony  of  workmen  and  under- 
takers, who  will  differ  in  their  opinions  of  the  work  they 
are  called  upon  to  examine;  some  have  found  plaintiff's 
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work  well  executed,  others  have  found  fault  with  it.  The  Eaitbbb  Dht. 
testimony  shows  that  plaintiff  informed  defendant  that  he  did  ^^^^^fruars,  1840. 
not  profess  to  be  a  first  rate  house  carpenter,  and  that  de-  counrot 
fendant  expressed  himself  willing,  nevertheless,  to  employ  ra^oltom, 
him,  intending  to  have  his  house  roughly  finished.  From  a 
careful  examination  of  the  whole  evidence,  we  think,  with 
the  jury,  that  it  strongly  preponderated  in  favor  of  the  plain- 
tiff. His  account  is  proved  with  some  certainty,  while  the 
facts  set  up  in  defence  are  sustained  by  vague  and  contra^ 
dictory  testimony.  As  to  defendant's  claim  for  wages,  the 
evidence  does  not  show  how  long  his  negroes  worked  with 
the  plaintiff,  or  that  they  were  all  carpenters,  as  alleged. 
One  of  them  is  represented  to  be  a  rough  carpenter ;  the 
others  were  field  hands.  They  gave  some  occasional  assist- 
ance to  the  plaintiff,  but  it  does  not  appear  that  any  wages 
were  stipulated.  Had  this  claim  been  for  a  stipulated  price 
for  the  whole  building,  the  defendant  would  perhaps  be  en- 
tilled  to  something  for  the  time  of  his  negroes ;  but  in  his 
account,  the  plaintiff  only  claims  his  own  wages,  and  that  of 
the  workmen  in  hits  employ.  If  we  were  to  allow  the  de- 
fendant's claim,  he  would  be  receiving  the  wages  of  his 
negroes  after  having  had  the  benefit  of  their  labor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  reversed  and  the  verdict  set  aside ;  and  it  is 
further  ordered  and  decreed,  that  the  plaintiff  do  recover 
from  the  defendant  the  sum  of  one  thousand  and  forty-two 
dollars,  the  costs  in  the  court  below  to  be  paid  by  defendant, 
the  plaintiff  and  appellee  paying  those  of  the  appeal 


44  VOL.  XIV. 


346  OP  THE  STATE  OP  LOUISIANA. 


Eastsrv  Dm. 

Fdnntary^  1840. 


ARMOR  V8.    HUIE. 


ABXOB  APfEAL  VROM   TBI   PAEIBH  COUKT,  FOK  TBI   PARXIB   AND  CITT  OF 

«».  NBW-OKLBANI. 


BVIX. 


in  an  action  for  thq  return  of  the  price,  on  account  of  redhibitory  defects 
in  a  slave,  although  the  demand  exceeds  five  hundred  dollars,  it  may  be 
proved  by  a  single  witness,  when  the  claim  grows  out  of  a  contract 
evidenced  by  a  notarial  act. 

This  is  a  redhibitory  action  to  recover  fifteen  hundred 
dollars,  the  alleged  value  of  a  slave,  sold  by  the  defendant 
to  the  plaintiff,  and  soon  after  died  of  a  disease  supposed  to 
have  existed  at  the  time  of  sale. 

The  defendant  controverted  this  fact,  and  the  testimony 
of  the  physician,  to  whose  hospital  the  slave  was  sent,  and 
soon  afterwards  died,  was  received  as  evidence  of  it  The 
act  of  sale  was  also  adduced  in  evidence.  The  parish 
judge  rendered  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

L.  PeircCf  for  the  plaintiff. 
Sterrettf  contra. 

Morphy^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  appeals  from  a  judgment  decreeing  him  to 
pay  back  to  plaintiff  fifteen  hundred  dollars,  the  price  of  a 
slave  he  had  sold  to  the  latter,  and  who  died  of  a  pulmonary 
complaint  shortly  after  the  sale.  The  fact  of  the  existence 
of  the  malady,  at  the  time  of  the  sale,  is  satisfactorily  proven 
by  the  physician  who  attended  the  slave,  during  bis  last 
illness.  This  evidence  cannot  be  outweighed  by  the  opinions 
of  any  number  of  witnesses  as  to  the  healthful  appearance 
of  the  negro,  during  several  years  before  that  time;  but 
even  those  witnesses  show  that  the  boy  was  subject  to  an 
indisposition,  which  they  denominate  a  slight  sensatunL  It 
might  have  been  the  first  seeds  or  workings  of  the  very 
disease,  declared  by  the  physician  to  have  been  the  cause  of 
his  death. 


OP  THE  STATE  OF  LOUISIANA.  34T 

A  point  made  by  appellanl's  counsel  is,  that  plaintiff's  Eimu  Dm. 
claim  being  over  five  hundred  dollars,  the  testimony  of  a  February,  i84o. 
single  witness  was  insufficient,  and  he  relies  on  article  2257,      woesut 
of  the  Louisiana  Code.     This  provision  is  altogether  inappli-  '^' 

cable  to  the  present  case.  The  agreement  out  of  which  in  u  action 
plaintiff's  claim  grows  is  evidenced  by  a  notarial  act;  as  to  Se nr1c^*onao^ 
the  facts  which  may  entitle  him  to  a  recovery  under  it,  no  ^oHnt  of  redhi- 
law  requires  that  they  should  be  made  out  by  more  than  one  a*8ia7e,idiboogh 
witness^  unless  the  counsel  seriously  have  intended  to  revive  ceed8^]B*e*hunI 
the  old  maxim,  testis  unus,  testis  ntdlis.  ^^^  dpiurs,  it 

maj  be   proved 
by  a  sinele  wit- 

It  i^  therefore,  ordered  and  adjudged,  that  the  judgment  "wi  ^ws^t 
below  be  affirmed,  with  costs.  o^  *   opnp^ct 

evidenoed   by  a 
notarial  acL 


WORSLET  VS.   BARRETT   ET   AL. 

APriAL   FAOM   THE   COMMXACIAL   COUAT   OF   NEW-ORLEANS. 

Where  the  defence  set  np  is  entirely  disproved  by  the  plaintiff,  and  the 
defendant  appeals,  he  will  be  condemned  to  pay  damages  as  for  a  frivo- 
loiu  appeal. 

Bat  where  the  debt  carried  ten  per  cent,  interest,  only  five  per  cent. 
damages  were  decreed. 

This  is  an  action  against  the  endorsers  of  a  promissory  note. 
The  endorsements  sued  on  were  in  blank,  but  the  plaintiff 
made  a  special  endorsement  below  to  one  Wm.  Brand.  On 
the  trial,  Brand  was  offered  as  a  witness  to  show  that  this 
endorsement  was  made  to  him  merely  for  the  purpose  of 
collection  ;  that  the  plaintiff  was  the  true  owner ;  and  the 
defendants  promised  to  pay  the  note.  This  testimony  was 
excepted  to,  on  the  ground  that,  by  an  inspection  of  the  note 
eued  on,  the  plaintiff  had  parted  with  his  interest  therein. 


S48  CASES  IN  THE  SUPREME  COURT 

Eastuui  Dm,  The  testimony  was  received,  and  there  was  judgment  for  the 
FOruary,  1840.  plaintiffl     The  defendant  appealed. 


BUBTOV 

Bonr. 


Catwdl^  for  the  plaintiff. 
SterreUf  contra. 

Morphy^  J.,  delivered  the  opinion  of  the  court. 

The  defendants  are  sued  as  endorsers  of  a  promissory  note. 
The  defence  was,  that  the  plaintiff  could  not  recover  on  the 
note,  having  parted  with  his  interest  therein,  by  a  special 
endorsement  of  it  to  one  Wm.  Brand.  The  latter  appeared 
as  a  witness,  and  testified  that  he  was  only  an  agent'for  the 
collection  of  the  note,  which  was  the  property  of  plaintiff; 
that,  since  its  maturity,  the  defendants  have  repeatedly  pro- 
mised to  pay  this  debt  to  the  plaintiff.  The  appellee  has 
prayed  for  damages;  w^e  think  that  he  is  entitled  to  them  ; 
but  as  the  note  already  bears  ten  per  cent,  per  annum  inte- 
rest, we  shall  grant  only  five  per  cent,  in  damages  on  the 
amount  of  the  debt. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  court  below  be  aflSrmed,  with  coslsi,  and 
five  per  cent  damages. 


BURTON  V8.   HOFF. 

4PPBAL  FROM  THB  COURT    OF    THB    BIOBTR    DXBTRIOT,    FOR   TBB  FARIIB 
OF  iT.  HELBRA,  THB  JUDOB  THBRBOF  FRBUDUrO. 

The  yerdiet  of  a  jury  on  mere  matter*  of  fact,  brought  out  by  the  answen 
of  the  parties  to  interrogatoriee  propounded  to  each  other,  will  not  be 
disturbed  without  good  grounds. 

This  is  an  action  on  a  promissory  note  of  the  defendant, 
and  an  account  for  moneys  laid  out  and  advanced  for  his 
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use,  amounting  to  the  aggregate  sum  of  three  hundred  and  B^miur  Dm. 
ninety-two  dollars,  for  which  the  plaintiff  prays  judgment.      Febnar!^  imp. 

The  defendant  admitted  his  signature  to  the  note,  but       burtoh 
denied  the  other  allegations,  and  set  up  two  accounts  against        g^, 
the  plaintiff  for  the  sum  of  eight  hundred  and  fifty  dollars, 
in  compensation  and  reconvention. 

Interrogatories  were  propounded  to  bo)h  parties,  which 
brought  out  answers  explaining  the  respective  demands  as 
each  of  the  parties  understood  them. 

The  whole  was  submitted  to  a  jury  well  acquainted  with 
the  respective  parties,  who  returned  a  verdict  for  the  plain- 
tiff's demand,  and  rejecting  that  of  the  defendant.  From 
judgment  confirming  this  verdict  the  defendant  appealed. 

Damdsonf  for  the  appellant. 

MoTfhy^  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  seeks  to  recover  three  hundred  and  ninety-two 
dollars  and  sixty  cents,  being  the  aggregate  amount  of  defen- 
dant's note  of  hand  to  his  order,  and  of  moneys  advanced  for 
account  of  defendant.  The  latter  admitted  his  signature, 
pleaded  compensation  and  reconvened  in  a  sum  of  eight  hun- 
dred and  fifty  dollars,  which  he  averred  to  be  due  to  him  upon 
a  full  settlement  of  his  accounts  with  plaintiff.  The  verdict 
of  the  jury  calledupon  to  try  this  issue  was  in  favor  of  plain- 
tiff; and  defendant,  without  any  attempt  to  set  it  aside,  has 
taken  this  appeal. 

The  evidence  mainly  consists  of  the  answers  of  both 
parties  to  interrogatories  they  have  put  to  each  other.  They 
relate  to  a  series  of  transactions  and  arrangements  which 
took  place  between  them.  A  careful  perusal  of  the  whole 
evidence  has  not  enabled  us  to  perceive  any  thing  which 
makes  it  our  duty  to  disturb  the  finding  of  a  jury,  who  were 
acquainted  with  the  parties  thus  made  witnesses  in  their 
own  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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EAimv  Dm. 

JMruary,  1840. 

lOtT,  V.  M.  C« 
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MCDONOUGH  V8.   FO8T9   F.    M.    C. 
ON   AN   APPLICATION   FOR   A  MANDAMUS. 

An  appeal  lies  directly  from  an  order  of  seizure  and  sale. 

This  is  an  application  for  a  mandamus  to  the  district  judge 
of  the  first  judicial  district,  commanding  him  to  grant  aa 
appeal  from  an  order  of  seizure  and  sale. 

Henmen,  for  the  application,  showed,  that  on  his  presenting 
a  petition  of  appeal  on  the  part  of  ihe  defendant  in  this  case, 
the  judge  a  quo  refused  to  grant  said  appeal. 

Strawbridge  contra,  submitted  the  case  to  the  court 

Martmf  /.,  delivered  the  opinion  of  the  court. 

This  18  an  application  for  a  mandamua  to  the  judge  of  the 
first  judicial  district,  to  grant  to  the  defendant  an  appeal  from 
his  order  at  chambers,  for  the  issue  of  a  writ  of  seizure  and 
sale.  The  sole  question  before  us  is,  whether  the  defendant 
is  entitled  to  such  appeal. 

As  early  as  the  year  1823,  in  the  case  of  TUghman  vs. 
DioBj  12  Martin,  691,  we  held  that  an  order  of  seizure  and 
sale  was  a  judgment.  Afterwards,  in  the  case  of  GrurUe  et 
aL  vs.  Cojtief,  3  Martin^  JV*.  S.y  498,  this  principle  was 
recognized,  and  we  added  that  such  a  judgment  was  final  ia 
its  nature,  and  that  an  appeal  lies  therefrom.  We  have 
acted  on  such  appeals  in  the  cases  of  Moss  vs.  Byrnes^  12 
LtnMana  ReportSy  615,  and  Armstrong  vs.  Levy  et  al,  14 
Idem,  157.    The  mandamus  must  therefore  be  issued. 
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Eastibx  Diit. 
WATKIIfSON,   AOENT9  kC,  M.   BLACK.  Februay,  1840. 


APPEAL  FROM  TBS   COURT    OF    THE    THIRD    JUDICIAL    DISTRICT,    FOR    TBI         ABWTT^itC, 


PARI8B  OF  WEST   FELICIANA,  TBE   JUDGE  TBEREOF  PRESIDING. 

An  ftffidaTit  in  which  the  plaintiff  states  ^  he  verily  feart^  and  hat  good  and 
mffieient  cause  to  believe,  the  defendant  will  remoTe  the  slaves  out  of 
the  state,  &c^"  is  insufficient  to  support  a  writ  of  sequestration. 

The  plaintiff  sues,  as  agent  of  one  Lewis  Jordan,  of  Ten- 
nessee, and  charges  the  defendant  with  having  illegally 
taken  from  the  state  of  Tennessee,  and  out  of  the  legal  pos- 
session of  the  plaintiff,  several  slaves,  and  which  he  has 
brought  to  the  parish  of  West  Feliciana.  He  alleges,  that 
the  defendant  is  a  transient  person,  without  any  known 
domicil,  and  that  he  has  good  reason  to  fear,  and  verily  be- 
lieves, that  he  will  remove  the  said  slaves  from  the  state  of 
'Louisiana,  so  that  the  said  Jordan  will  be  forever  deprived 
of  his  rights :  Wherefore  he  prays  that  they  be  sequestered, 
&c.  The  plaintiff  declares,  in  his  affidavit,  at  the  foot  of 
the  petition,  "  that  he  verily  fears,  and  has  good  and  suffi- 
cient cause  to  believe,  that  the  defendant  will  remove  said 
slaves  out  of  the  state  of  Louisiana." 

The  defendant  moved  to  set  aside  the  sequestration,  on 
the  following  grounds : 

1.  The  plaintiff  sues  as  agent,  and  has  not  produced  any 
authority  to  show  he  is  authorized  to  act  in  that  character. 

2.  There  is  no  sufficient  and  legal  cause  sworn  to  in  the 
affidavit  to  authorize  a  sequestration. 

3.  The  affidavit  is  insufficient  in  not  stating  that  the  de- 
fendant was  about  to  remove  the  slaves  out  of  the  state,  or 
jurisdiction  of  the  court. 

4.  There  is  not  any  legal  bond  given,  &c. 

The  defendant  also  excepted  to  the  petition,  and  averred, 
that  the  action  could  not  be  maintained  on  various  grounds. 

The  district  judge  set  aside  the  writ  of  sequestration,  on 
the  first,  second  and  third  grounds,  relied  on  in  the  defend- 
ant's written  motion.    The  plaintiff  appealed. 


vt. 

BLACK. 


BVHTOM  IT  JLL, 
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Einniv  Dirtk  Pattersofij  for  the  defendant  and  appellant,  suggested  to 
February,  1840.  ^jj^  court  that  the  rocord  had  not  been  filed  by  the  appellant ; 
BiniTox't  Hsiiis  and  that  he  now  offered  to  file  it,  (three  judicial  days  since 

the  return  day  having  elapsed,)  and  prayed  that  the  judg-- 

ment  be  affirmed,  with  damages  and  costs. 

Morphyy  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  appeals  from  a  judgment  dissolving  an  order  of 
sequestration,  previously  granted  him,  as  agent  of  one  Lewis 
Jordan.  The  property  sequestered  consisted  of  certain  slaves 
in  the  possession  of  the  defendant.  Since  this  appeal  was 
taken,  the  plaintiff's  petition  has  been  dismissed,  from  which 
judgment  no  appeal  has  been  asked.  The  suit  ^self  having 
been  dismissed,  the  sequestration,  which  is  only  an  accessory 
proceeding,  must  have  already  shared  the  same  fate.  The 
appellee,  however,  who  has  brought  up  the  record,  asks  us 
to  confirm  the  judgment  setting  it  aside.  To  this  we  think 
he  is  entitled,  and  shall  rest  our  affirmance  only  on  one  of 
the  grounds  assigned  by  the  judge  a  quOy  to  wit :  the  insuffi- 
ciency of  the  affidavit,  which  does  not  set  forth  any  fear  that 
the  defendant.  Black,  may  remove  the  slaves  out  of  the 
jurisdiction  of  the  court* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


burton's  heirs  v8.  burton  et  al. 

APPEAL  FROM  THE  COUET  OF  PROBATES,  FOR  TBE  PARISH  OF  ST.  BBLEKA. 

Every  donation  or  advantage  is  liable  to  be  collated  among  co-heirs,  unless 

expressly  exempted  by  the  donor. 
So,  in  an  action  of  partition  among  co-heirs,  slaves  which  have  been  given, 

the  donee  is  not  permitted  to  collate  them  in  kind,  bat  accordinj^  io 

their  value  at  the  time  of  the  doruUim. 
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The  donation  of  slaves  imports  an  absolute  transfer  of  property ;  and  they  s^snui  Divr. 
are  at  the  donee's  risk,  who  is  entitled  to  all  the  profits  and  increase,  and  February^  1 840. 
mast  bear  their  deterioration  and  loss. 


This  is  an  action  of  parlition,  instituted  by  three  of  the 
children  and  forced  heirs  of  Nancy  and  Jacob  Burton,  de- 
ceased, against  three  co-heirs  and  the  representatives  of  a 
co-heir,  Nathaniel  Burton,  deceased. 

The  plaintiffs  allege,  that  the  succession  of  their  deceased 
ancestor  is  worth  about  ten  thousand  dollars,  and  has  never 
been  partitioned  among  the  co-heirs.  They  pray  for  a  final 
partition  of  said  succession,  according  to  law. 

The  representatives  of  Nathaniel  Burton,  by  attorney, 
answered,  and  by  way  of  intervention,  alleged,  that  the 
other  heirs  had  received  large  amounts  of  property  in  the 
life  lime  of  said  Jacob  and  Nancy  Burton,  both  in  Georgia 
and  this  state,  which  they  were  bound  to  return  to  the  suc- 
cession, or  collate  it  according  to  law.  They  further  show 
that  the  succession  of  Jacob  Burton  was  opened  in  the  parish 
of  St.  Helena,  and  that  John  Burton  was  appointed  adminis- 
trator, who  has  illegally  caused  the  property  thereof  to  be 
sold.  They  further  state  their  desire  for  a  partition,  and  for 
this  purpose  require  the  administrator  to  settle  his  account; 
the  heirs  made  to  collate,  and  that  a  partition  take  place 
according  to  law. 

They  further  state,  that  they  are  ignorant  how  mudh  pro- 
perty has  been  received  by  the  other  heirs,  but  enumerate 
some  and  propound  interrogatories  to  several  of  the  heirs 
touching  property  "received  from  their  common  ancestor, 
and  pray  that  it  be  inventoried  as  part  of  the  succession.'' 

After  the.  heirs  had  answered,  and  all  the  property  ac- 
counted for,  the  succession  amounted  to  the  gross  sum  of' 
fifteen  thousand  six  hundred  and  thirty-six  dollars,  and  the 
debts  unpaid  and  due,  amounted  to  eight  thousand  three 
hundred  and  ninety-eight  dollars,  which,  deducted,  leaves  a 
balance  of  seven  thousand  two  hundred  and  thirty-eight 
dollars,  to  be  divided  among  seven  sets  of  heirs.  Each  heir 
collated,  whether  the  property  received  from  the  ancestor  in 

45  VOL.  XIV. 


BUBTDK'a  BUBS 
BUBTON  BT  AL. 
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ihiT.  bis  life  time,  was  "  given  off"  in  Georgia,  where  he  formerly 

jtfwfliy.  ma  resided,  or  in  Louisiana,  where  iiis  succession  was  opened. 

•BumTOH'i  HUM      The  heirs  collated  what  property  they  had  received  at  its 

BumroHvriL.  Appraised  value;  those  of  Nathaniel  Burton,  deceased,  were 

allowed  the  price  of  hire  of  two  slaves  ^^  given  off**  to  him 

in  Greorgia,  and  taken  back  by  said  Jacob  Burton  fourteen 

years  previously,  and  which  was  deducted  from  the  gross 

amount  of  the  succession  before  partition.     Upon  this  basis 

the  partition  proceeded. 

Two  of  the  heirs,  plaintiflls,  and  the  attorney  for  the  absent 
heirs,  opposed  the  homologation  of  the  petition,  alleging  that 
a  tract  of  land  and  some  notes  remained  to  be  divided,  and, 
therefore,  the  partition  was  only  provisional.  They  oppose 
the  allowance  of  three  thousand  and  thirly-four  dollars  to 
the  heirs  of  N.  Burton,  for  the  hire  of  slaves  loaned  to,  and 
taken  back  by  the  ancestor :  Finally,  that  the  partition  is 
made  on  illegal  principles,  and  that  the  shares  of  each  are 
incorrect. 

The  heirs  of  N.  Burton  opposed  the  partition,  on  the 
ground  that  the  heirs  who  had  received  slaves,  did  not  return 
them  and  their  increase  to  the  mass  of  the  succession,  and 
because  the  hire  or  value  of  their  services  were  not  collated : 
Finally,  because  the  value  of  the  two  slaves  loaned  or  ^^ given 
off''  to  N.  Burton  and  taken  back,  were  not  allowed. 

These  oppositions  were  overruled,  and  from  judgment 
homologating  the  partition,  the  opponents  appealed. 

JhiArews  and  Lawsouy  for  N.  Burton's  heirs  contended, 

1.  That  the  judge  of  probates  erred  in  not  deciding 
that  all  the  property  of  Jacob  Burton,  given  off  or  loaned  to 
his  children  and  heirs,  should  be  returned  in  kind  with 
all  the  natural  increase,  whether  said  loans  were  made 
in  the  state  of  Greorgia,  or  in  Louisiana,  inasmuch  as  no 
titles  were  given,  and  as  the  law  recognizes  no  principle  but 
equality  as  the  basis  of  all  partitions. 

2.  And  further  they  contend,  that,  if  the  court  below  was 
right  in  considering  the  giving  off,  or  loans  of  property,  as 
absolute  donations,  then  the  court  erred  in  not  allowing  to 


OP  THE  STATE  OP  LOUISIANA.  866 

the  heirs  of  Nathaniel  Burton  the  price  of  the  two  slavea,  Eiimir  Di«t. 
which  their  grand-father  had  loaned  to  their  father,  and  P^fruary,  I840. 
afterwards  took  back  and  sold.  bvrtoh's  rum 

S.  That  the  court  below  erred  in  not  decreein&f  that  all  ^' 

heirs  of  Jacob  Burton  should  account  for  the  use  of  the  pro- 
perty loaned  up  to  the  time  of  making  the  partition,  and  in 
such  manner  as  to  produce  perfect  equality  at  the  time  of 
partition,  among  all  the  heirs. 

BvUardy  J,,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  partition  among  the  heirs  of  Jacob 
Burton  and  his  wife,  and  the  only  difficulty  consists  in  adjust- 
ing the  collations  among  the  heirs. 

It  is  necessary  to  premise,  that  the  deceased  removed, 
some  years  since,  from  Georgia,  where  they  had  "given  off,** 
as  it  is  termed,  to  their  children,  as  they  settled  in  the  world, 
certain  portions  of  property,  such  as  slaves,  small  tracts  of 
land,  of  household  furniture  or  stock ;  and  that,  after  they 
removed  to  Louisiana,  the  same  thing  had  been  done  towards 
other  children.  The  court  below  considered  such  advances 
as  donations  subject  to  collation  by  taking  less  out  of  the 
estate,  and  charged  the  co-heirs  with  the  slaves  thus  receiv- 
ed, according  to  their  value,  at  the  time  of  the  advancement; 
and,  consequently,  gave  the  increase  or  young  of  the  slaves 
to'  them  respectively.  The  representatives  of  Nathaniel 
Burion,  one  of  the  sons  of  the  deceased,  who  had  received 
two  slaves  in  his  life  time,  but  which  had  been  taken  back 
at  his  death,  complain  of  this  as  producing  great  inequality 
in  the  condition  of  the  co-heirs,  and  have  appealed  to  this 
court.     Their  counsel  have  relied  on  three  points : 

1st.  That  the  court  erred  in  not  deciding  that  all  the  pro- 
perty of  Jacob  Burton,  the  father,  given  off  or  loaned  to  his 
children,  should  be  returned  in  kind  with  its  natural  increase, 
whether  such  loans  were  made  in  Georgia  or  in  Louisiana, 
inasmuch  as  no  titles  were  given,  and  the  law  recognizes 
equality  among  co-heirs  as  the  basis  of  all  partitions. 

2d.  That  if  the  court  was  right  in  regarding  the  giving  off 
or  loans^  as  absolute  donations,  then  there  was  error  in  not 
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Emtsrv  Dirt,  allowing  to  the  heirs  of  Nathaniel  Burton,  the  price  of  two 
/Urtiary,  iMo.  slaves  which  had  been  loaned  to  their  father,  and  afterwards 

'^'  Sd.  That  the  court  erred  in  not  decreeing  that  the  heirs 

should  account  for  the  use  of  the  property  loaned  to  them 
up  to  the  tinoe  of  the  partition. 

i.  The  record  does  not  show  what  is  the  law  of  Greorgia, 

in  relation  to  such  advances  to  children  ;  whether  they  are 

regarded  as  absolute  donations,  not  subject  to  be  accounted 

for  in  the  settlement  of  the  estate  of  the  donor ;  or  wbelher 

they  be  merely  in  the  nature  of  loans.     One  witness  testifies, 

that  the  custom  was  various  on  that  subject ;  that  sometimes 

the  parents  gave  to  their  children  slaves  as  they  married  ofT, 

by  way  of  gift,  and  sometimes  as  a  loan.     And  if  the  young 

people  got  into  a  difficulty,  or  died,  the  old  people  claimed  the 

property.     In  the  absence  of  proof  to  the  contrary,  the  law  of 

EYerydoDation  Georgia  must  be  taken  to  be  consonant  to  ours,  and,  conse- 

lUbie  to°be^eol-  quoutly,  that  every  donation  or  advantage  is  liable  to  be  coi- 

h^  uTeM  ex^ '*^^^»  uoless  expressly  exfempled  by  the  donor.     If  these 

VKvAj  exempi'  advances  were  exempted  as  loans  in  the  particular  case  before 

'  the  court,  there  would  be  an  end  of  the  controversy,  for  the 

slaves  would  never  have  ceased  to  belong  to  the  ancestor, 

and,  consequently,  would  still  belong  to  the  estate,  together 

So,  ID  an  ao-  with  their  increase.     But  the  co-heirs  to  whonn  slaves  were 

amoDg^ein^  g'ven,  were  interrogated  on  facts  and  articles  touching  ibose 

daves      which  advances,  and  they  answer,  on  oath,  (hat  they  received  the 

ba¥e  been  gi  Ten,  7^77  j 

Uie  donee  It  not  slaves  as  a  gift.  We  musi,  therefore,  consider  the  slaves  as 
ESe"*diem~in  having  been  the  object  of  a  donation  and  subject  to  collation, 

^^^'  ^  iheh' ^^^^^^^^^  ^  ^^^  '^^^^  ^^  Louisiana.  "When  slaves  have 
vahieatthe  time  been  given,  says  the  Code,  the  donee  is  not  permitted  tocol- 
^  late  them  in  kind.     He  is  bound  to  collate  for  them  by  taking 

oftlaveiimportf  less,  according  to  the  value  of  the  slaves  at  the  time  of 
anabepiutetrant.  j|  ^  donation."    Jlrtick  1S61.     The  next  article  draws  the 

fcr  of  property, 

and  Uiey  are  at  necessnry  Conclusion,  to  wit:  that  the  donation  imparts  an 
who  it  eniiUed  absolute  transfer,  that  the  slaves  are  at  the  risk  of  the  donee, 
andincreaMMd  °"^  ''^^^  '^®  profits  by  their  increase,  as  he  would  suffer  by 
mutt  bear  iheir  (heir  deterioration  or  loss. 
and  loM.  II*  But  the  appellants  complain  that  the  heirs  of  Nathaniel 
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Burton  ought  to  have  been  allowed  the  price  of  two  slaves  Eimms  Divr. 
loaned  to  their  father,  and  taken  back.     To  this,  it  appears  f^^ruanf^  imp. 
to  us  a  satisfactory  answer,  to  say,  that  they  have  been  com-  wzlcox  xt  al 
pelled  to  collate  nothing  on  account  of  those  two  slaves,  and     a^„*,Ji,^^ 
thai  having  been  restored  to  the  father  before  bis  death,  we        ktal. 
are  to  suppose  they  were  either  otherwise  disposed  of,  or 
formed  a  part  of  his  succession.     In  the  latter  event,  they 
have,  by  this  partition,  received  them  in  money,  or,  in  other 
words,  their  share  in  the  estate  has  not  been  diminished  oq 
account  of  those  two  slaves. 

III.  Lastly,  the  complaint  of  the  heirs  of  Nathaniel  Bur- 
ton, that  their  co-heirs  were  not  decreed  to  account  for  the 
use  of  the  slaves  loaned  to  them,  up  to  the  time  of  the  par- 
tition, appears  to  us  unfounded.  The  slaves  were  at  the 
risk  of  the  children  to  whom  they  were  given.  If  they  had 
died  the  day  after  the  donation,  they  would,  nevertheless, 
have  been  compelled  to  collate  their  estimated  value.  It 
would,  therefore,  be  manifestly  unjust  that  they  should  be 
decreed  to  pay  hire  for  them.  Indeecf,  as  soon  as  it  is  settled 
that  there  was  no  loan,  but  a  donation,  there  is  no  longer  any 
question  about  the  hire,  for  the  donee  became  liable  to 
collate  only  value  of  the  slaves. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
Judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 


WILCOX   ET    AL.    V8.    UALDERMAN   ET   AL. 

ArrSAL   FROM   THE   COUBT  OV  THE    FIRST   JUDICIAL    DISTRICT,   JUDGE 

BUCHANAN   PRB8ID1NO. 

In  an  action  to  rbnder  the  captain  and  owners  of  a  steam-boat  liable 
in  damages  for  the  value  of  sundry  bags  of  com  shipped  on  board 
and  delivered  in  a  damaged  state,  evidence  will  not  be  received  to 
show  that  the  corn  was  purchased  from  the  captain  in  order  to  make 
him  liable  as  seller. 
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EitTiR*  D18T.      This  is   an   action  in  which   the  plaintiffs  allege,  the 
Fehnutry,  1840.  defendants  are  indebted  to  (hem  in  the  sum  of  four  hundred 
wucox  ST  AL.  *^"^  fifty-four  dollars  in  damages,  being  ihe  value  of  one  hun- 
w-  dred  and  sixty  bags  of  corn,  shipped  in  good  order  on  board 

R  XL,  the  steam-boat  Arkansas,  commanded  by  the  defendant,  Hal- 
derman,  and  delivered  at  the  port  of  destination  in  a  totally 
damaged  slate.  They  pray  judgment  against  the  captain 
and  owners  of  said  boat  for  the  amount  of  their  said  demand. 
The  defendants  pleaded  a  general  denial.  On  the  trial, 
the  plaintiffs'  counsel  offered  a  witness  to  prove  that  the  com 
was  purchased  from  the  captain,  and  that  be  represented  it 
to  be  of  first  rate  quality,  to  all  of  which  testimony  the  de- 
fendants' counsel  objected,  on  the  ground  that  it  was  inad« 
roissible  under  the  pleadings,  inasmuch  as  the  suit  was 
instituted  for  a  breach  of  contract  of  affreightment.  The 
court  overruled  th^  objections  and  admitted  the  testimonyi 
and  the  defendants  excepted. 

The  district  judge  summed  up  the  case,  and  rendered 
judgment  as  follows : 

*^  This  is  a  suit  for  damages  sustained  by  a  deterioration  of 
goods  shipped  on  the  steamer  Arkansas,  on  freight.  The 
bill  of  lading  is  in  the  usual  form.  The  object  of  the  con* 
tract  of  affreightment  was  corn  in  sacks.  The  sacks  were  in 
good  order  at  the  time  of  the  shipment,  and  are  proved  by 
plaintiffs'  witness,  the  consignee,  to  have  been  delivered  in 
like  good  order.  When  examined  and  used,  however,  after 
delivery,  the  corn  was  found  to  be  damaged  or  spoiled  from 
internal  decay  ;  at  least  it  is  supposed  that  was  the  cause  of 
the  damage,  as  the  evidence  does  not  attempt  to  explain  the 
deterioration  in  any  other  manner,  and  as  the  packages  or 
sacks  are  proved  to  have  arrived  in  good  order. 

**  Deterioration  of  the  cargo  from  internal  decay,  perils  of 
the  sea,  (or  river,)  or  vis  major^  are  not  warranted  against  by 
the  ship  owner,  and  do  not  diminish  or  destroy  his  claim  for 
freight.     See  3  Kenfa  CommerUaries. 

*^  The  witness,  Collins,  who  purchased  the  corn  for  plain- 
tiffs, proves  that  it  was  of  first  rate  quality  when  the  contract 
of  affreightment  was  made,  and  that  the  corn  received  by 
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the  consignee  could  not  have  been  the  corn  that  plaintiffs  Eastxiin  Dirt. 

shipped.  February,  1840. 

*'  If  there  was  any  change  of  the  merchandize  on  the 
route,  this  would  have  been  clearly  a  fraud  and  barratry  on 
the  part  of  the  agents  of  the  owners  of  the  vessel,  for  which 
the  defendants  would  have  been  liable.  But  the  testimony 
of  several  witnesses  negatives  this  fact,  which,  indeed,  has 
nothing  to  support  it  but  the  opinion,  (however  decided  and 
sincere,)  of  the  witness,  Collins. 

'^It  is,  therefore,  adjudged  and  decreed,  that  there  be 
judgment  in  favor  of  the  defendants,  with  costs." 

The  plaintiffs  appealed. 

Josephs,  for  the  appellants,  contended,  that  the  evidence  of 
Collins  showed  the  corn  was  purchased  on  the  representa- 
tions of  the  captain  that  it  was  of  first  rate  quality,  and  for 
which  he  gave  a  bill  of  lading,  that  it  was  shipped  in  good 
order. 

2.  The  position  occupied  by  the  defendant,  Halderman, 
removes  this  case  from  the  general  operation  of  the  law  cited 
by  the  district  judge.  He  cannot  pretend  ignorance  as  to 
the  quality  or  condition  of  the  corn,  because  it  was  in  his 
possession  long  before  it  became  the  property  of  the  present 
plaintiffs ;  and  was  purchased  by  their  agent  upon  his 
assurance  of  its  excellence,  immediately  after  which  assurance 
he  signed  the  bill  of  lading  sued  on.  If  any  deception  was 
practised  upon  the  plaintiffs,  he  is  proved  to  have  been  the 
author  of  it. 

Benjamin^  and  T.  StideU,  for  the  defendants,  insisted  that 
the  case  turned  mainly  on  questions  of  fact  decided  by  the 
district  judge,  and  his  judgment  should  not  be  reversed  unless 
manifestly  erroneous. 

S.  The  ship  owner  is  not  responsible  for  injury  arising 
from  the  natural  deterioration  of  the  article  shipped.  S  Rentes 
CommeniarieSf  article  on  Shipping. 

3.  The  corn  was  delivered  in  the  same  order  in  which  it 
was  shipped.  From*  its  external  appearance  it  was  in  good 
order,  both  when  shipped  and  delivered. 
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BiiTBmv  DisT.      4.  The  consignee  accepted  the  corn  after  examioation, 
Ftbruary,  1840.  and  without  objection.     This  barred  all   recovery,  if  any 
wiurox  nAL.  right  ever  existed.     12  East^  381 ;  4  CampbeU^  1 19. 

n  AK.  BuUardf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  captain  and  owners  of  the 
steamboat  Arkansas,  to  recover  the  value  of  one  hundred  aod 
sixty  bags  of  corn,  which  were  shipped  in  good  order  on 
board  said  boat,  but  delivered  at  the  place  of  destination 
damaged,  and  totally  unfit  for  use. 

It  appears  by  a  bill  of  exceptions,  to  which  our  attention 

has  been  called,  that  the  plaintifTs  produced  the  testimony  of 

a  witness  to  prove  that  the  corn  shipped  on  board  the  boat 

was  purchased  from  the  captain,  one  of  the  defendants ;  and 

that  he  represented  it  to  be  of  first  rale  quality.     This 

evidence  was  objected  to  as  inadmissible  under  the  pleadings, 

the  suit  being  for  a  breach  of  a  contract  of  aflfreightment, 

upon  which  alone  issue  was  joined.      The  evidence  was, 

Inanition  to  however,  admitted.     This  bill  of  exceptions  was  taken  by 

tOn^U^owven  ^^®  defendant,  and,  therefore,  needs  no  further  notice,  but 

of  a  steamboat  we  think  that  80  far  as  the  evidence  offered  tended  to  make 

for  the  value  of  one  of  the  defendants  liable  as  vendor,  it  was  inadmissible 

S:?i;..^^' under  the  pleadings. 

board  and  dell-      Whether  the  com  was  injured  during  the  short  time  it  waa 

▼ered   in  a  da-  ....  .,        n 

magedttate,eTi-  on  board,  or  whether  its  deterioration  was  attributable  to 
be'^RoeiUd "To  internal  decay,  and  from  causes  existing  previously  to  the 
•bow  that  the  shipment,  is  a  question  of  fact,  which  the  court  below 
chased  from  the  decided  in  favor  of  the  defendants,  and  we  see  no  good 
tomakehiiniia^  reason  why  ii  should  not  be  afiSrmed. 

ble  ai  teller. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed, 
with  costs. 
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EAtTSHir    DfST. 

VAIRIN   ET   AL.   M.    PALMER.  February,  1840. 

VAIRXa  BT  AL. 
AFPKAL    FROM   THK   COURT  OF  THI    FIRST   JUDICIAL    DISTRICT.  v$. 


PALXSB. 


The  plea  of  the  general  issue  admits  the  signature  of  the*maker  of  the 

note  sued  on. 
When  there  is  no  defence,  the  judgment  on  appeal  will  be  affirmed  with 

the  maximum  of  damages. 

The  defendant,  Therese  Palmer,  is  sued  as  maker  of  a 
promissory  note,  signed  in  her  name  by  A.  W.  L.  Palmer,  as 
attorney  in  fact.  She  put  in  her  plea  of  the  general  issue, 
by  her  attorney  in  fact,  and  there  wa6  a  verdict  and  judgment 
against  her,  from  which,  by  counsel,  she  appealed. 

Jonesy  for  the  plaintiffs,  urged  the  aflSrnfiance  of  the 
judgment,  with  ten  per  cent  damages. 

The  case  was  submitted,  and  tried  ex  parte, 

Martin,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  note  of  hand,  to  which  the  defendant 
pleaded  the  general  issue.  This  plea  admitted  the  signature 
of  the  maker  of  the  note,  and  there  was  a  verdict  and 
judgment  for  the  plaintiffs. 

The  defendant  appealed.  No  counsel  appeared  in  this 
court  on  the  part  of  the  appellant  The  plaintiffs  pray  the 
affirmance  of  the  judgment  with  damages,  as  for  a  frivolous 
appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  and 
ten  per  cent,  damages. 


46  VOL.  xiv. 
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EaITBBH    D18T. 

^^^^''^"^^  ^^^'  M^GEHEE  V8,   M^CORD   ET    AL. 


APPEAL   FftOH   THE    COURT  OF  THE   THIRD     JUDICIAL  DISTRICT,    FOR  TBI 
PARISH   OF  WEST  FELICIANA,  JUDGE  DAWSON,  PARISH  JUDGE,  PRB8IDIK0. 


X<GOHD  ST  AL. 


I  U    9BSt 
110   790 


Service  of  citation  on  one  partner  of  a  particalar  partnership,  is  insufficient 
to  bring  all  the  partners  into  court. 

ScFeral  persons  associating  themselves  under  a  particular  style  and  fiim, 
for  the  purpose  of  constructing  a  rail  road,  although  they  draw  bills  of 
exchange  in  the  mercantile  form,  will  be  considered  as  forming  an  ordi- 
nary or  particular  partnership. 

Particular  partnerships  are  joint,  and  the  obligations  of  the  firm  bind 
the  partners  jointly  only,  who  must  be  all  sued  together,  and  service  of 
citation  made  on  each  and  every  partner. 
« 

The  plaintiff  alleges,  he  endorsed  bills  of  exchange  and 
notes  drawn  and  signed  by  one  I.  M'Cord.  and  others,  who 
had  associated  themselves  under  the  style  and  firm  of  *' Isaac 
M'Cord  &  Co.,'*  for  the  purpose  of  building  the  West  Feli- 
ciana Rail  Road,  under  an  agreement  made  by  notarial  act, 
in  which  the  defendants  conveyed  to  him  a  steam  saw-mill 
and  lot  of  ground  to  indemnify  him  against  loss.  That  on 
the  2d  June,  1837,  the  previous  liabilities  which  he  had 
come  under  for  said  firm  were  liquidated,  and  a  note  given, 
signed  by  the  members  of  said  firm,  which  he  endorsed  and 
is  liable  to  pay.  He  alleges,  that  all  the  members  of  the 
partnership  are  bound  jointly  and  severally  to  indemnify  bim 
against  said  endorsement,  and  prays. that  they  be  cited,  and 
that  (he  steam  saw-mill  and  lot  of  ground  be  sold  to  pay  said 
note. 

Service  of  citation  and  petition  was  made  on  John  Cum- 
mings  alone,  who  appeared  by  counsel  and  excepted ;  and 
also  denied  the  right  of  the'plaintiff  to  maintain  his  action, 
without  citing  all  the  other  defendants  in  the  suit ;  thai  the 
note  sued  on  was  a  novation|of  the  original  debts  or  obliga- 
tions, for  which  the  mortgage  or  lien  was  given  on  the  pro- 
perty described  in  the  petition,  and  that  said  mortgage  or 
lien,  if  it  ever  existed,  was  extinguished,  &c.    ;^^^^^ 
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On  the  trial  of  the  cause,  after  hearing  the  evidence  and  EAsnmx  Dht. 
arguments  of  counsel,  the  judge  presiding  was  of  opinion,  ^^g^rnory,  i84o. 
the  plaintiff  failed  to  make  out  his  case,  and  gave  judgment 
of  non-suit  against  him,  from  which  he  appealed. 


X*OIHKS 
X'OOBV  XT  Aim 


Turner^  for  the  plaintiff  and  appellant,  contended  : 

1.  The  note  was  the  note  of  a  firm,  and  was  joint  and 
several.  The  issuing  of  promissory  notes  and  bills  of 
exchange  in  their  firm  name,  brought  them  under  the  law  of 
merchants  as  relates  to  these  transactions,  even  if  they,  in 
relation  to  the  building  of  the  rail  road,  were  special  partners. 

2.  Their  contract  of  guaranty  to  the  plaintiff,  dated  11th 
January,  1*837,  brought  them  under  the  mercantile  rules 
of  dealing  with  him  as  a  firm. 

8.  The  note  sued  on  was  a  firm  note,  being  subscribed  by 
a  majority  of  the  members  of  the  firm.  See  their  articles  of 
co-partnership. 

4.  The  admi^ions,  in  the  answer  of  Cummings,  are  good 
proof  against  all  the  defendants,  and  may  be  considered  as 
the  answer  of  all;  but  if  not,  it  is  proof  against  the  members 
of  the  firm, 

5.  The  signatures  to  the  note  were  fully  proved,  and  the 
endorsement  of  the  plaintiff  upon  it.  The  credit  upon  it 
shows  that  it  was  presented  at  the  place  of  payment  when 
due,  and  was  demanded. 

6.  Every  allegation  of  the  petition  is  admitted  except  the 
lien  upon  the  land,  and  even  that,  for  there  is  an  averment 
that  the  contract  had  been  novated,  and  this  admits  it  existed, 
and  threw  the  burden  upon  defendants  to  show  its  extin- 
guishment, and  there  is  no  such  proof  offered.  It  does  not 
result  by  the  payment  of  the  original  drafts  and  note. 

7.  The  plaintiff  was  at  all  events  entitled  to  judgment 
against  John  Cummings,  who  had  answered  and  insists  that 
the  judgment  of  non-suit  may  be  set  aside,  and  judgment  be 
rendered  in  favor  of  the  plaintiff  by  this  court  for  the  balance 
of  the  note  sued  upon,  and  eight  per  cent,  interest  since  the 
same  became  due,  and  for  general  relief  adapted  to  the  case, 
and  the  lot  and  mill  sold  to  indemnify  the  plaintiff. 
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Eastkrk  DisT.      AndrewSy  for  the  defendant,  urged  that  this  action  could 

February,  1840.  not  be  maintained,  because  there  was  no  legal  service  on  the 

,j4eBHBg       persons  sued.     The  partnership  is  not  a  commercial  one,  and 

V-  but  one  of  the  partners  is  cited.     The  others  reside  out  of  the 

ir'CORD  MP  AL.  ■ 

parish,  and  one  is  dead.     Service  of  process  should  have  been 
on  all  of  them,  or  their  representatives. 

JHorphy^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  appeals  from  a  judgment  of  non-suit.  He 
states  that  having  consented  to  endorse  bills  of  exchange  and 
promissory  notes  for  defendants  to  a  considerable  amount,  he  ^ 
received  of  them,  by  notarial  act,  the  transfer  of  a  certain 
steam  saw-mill  and  lot  of  ground ;  that  said  sale  was  thus 
passed  to  him  for  the  purpose  of  securing  and  indemnifying 
him  against  any  loss  from  such  endorsements,  and  was 
intended  to  have  the  effect  and  operation  of  a  mortgage  ; 
that  under  this  agreement,  his  endorsements  were  given  on 
their  paper  to  the  amount  of  twenty-four  thousand  and 
twelve  dollars  forty-four  cents,  which  is  now  due,  and  for 
whicik  he  is  liable  towards  the  holders  thereof.  He  prays  for 
judgment  against  the  defendants  in  solidoy  and  for  the  sale 
of  the  property ;  and  that  the  proceeds  may  be  apphed  to 
the  payment  of  said  debt. 

The  opinion  we  have  formed  in  relation  to  the  service  of 

the  petition  and  citation  in  this  case,  renders  unnecessary  the 

examination  of  several  questions  which  arose  on  the  trial. 

Service  of  ei-  The  evidence  shows  that  the  firm  sued  here  is  composed  of 

tation     on     one  * 

partner  of «  par-  six  individuals,  one  of  whom  only,  to  wit:  John  Cummings, 
8hip**^i8^n8uffi^  was  served  with  process  of  citation.  This  would  have  been 
cienttobiin^aii  gygjjjg,^^  [^^^  ^\^q  firj^  been  a  commercial  one;    Code  of 

the  partners  into  ,  '  •' 

court.  Praciiccy  article  198.     But  from  the  aiticles  of  co-partnership, 

sons  ^associating  it  appears  that  these  persons  became  associated  and  adopted 
der*Tilarticuiar  8. firm  to  carry  on  the  business  of  constructing  the  Wtest  Fcli- 
Btyie  ami  firm,  ciana  Rail  Road.  This  formed  between  them  an  ordinary 
of  constructing  a  and   particular  partnership.     We  tliink  that  service  should 

ihLy^raw^w^^^  ^^^^^  ^^^"  "^**^®  ^"  ^^^^  ^"^  evcry  partner ;  but  it  is  con- 
of  exchange  in  tended  that  the  issuing  of  notes  and  bills  of  exchanc^e  in  the 

the    mercantile  ^    ,     •      /.         i  •         i  i         i  . 

form,   will   be  uamc  of  their  firm  brought  the  partners  under  the  operation 
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of  the  law  merchant ;  at  least  as  to  their  transactions  with  eastt.rn  Drsr. 
plaintiff  under  the  guarantee,  even  if  in  relation  to  the  under-  Febntary,  i84o. 
taking  of  the  rail  road,  they  must  be  considered  as  special  ^^uartrkvbaux 
partners.    To  this  we  cannot  assent.     It  is  the  dealing  and  '»• 

business  of  a  partnership  which  make  it  a  commercial  one,        . .        ' 
not  the  form  of  the  obligations  they  may  contract.     Engage-  forming  an  ordi- 
ments  to  pay  a  sum  of  money  in  this  country  are  generally,.  Jf^^^n^^fp" 
if  not  always,  thrown  into  that  form.     If  that  alone  was  suf-  Particuinr 

ficient  to  stamp  a  mercantile  character  on  a  partnership,  ^'n^^lnf*  the 
there  would  hardly  exist  any  other  here  than  coJ^^^ercial  °^^*g|^°||'jj^^ 
partnerships  ;  as  to  their  adopting  a  firm,  it  was  a  matter  of  partners  joifaly 
convenience,    but    did    not    change    the    nature    of   their  be  ah  sued  toge- 
association.     6  Marling  682,  Shewn  vs.  Sihhy.      We  are  S^I'fuIiormad^ 
asked  to  give  judgment  at  least  against  Cummings,  who  has  on    each    and 
been  cited  and  has  answered  ;  but  even  this,  we  cannot  do ; 
the  liability  is  joint,  not  joint  and  several.     All  the  obligors 
should  have  been  made  parties  to  the  suit;    no  judgment 
can  be  rendered  against  any ;  Lousisana  Code^  article  2080. 

It  is,  therefore,  ordered,  adjudged  and   decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


QUARTREVEAUX   VS.  CABOCHE. 
APPEAL   FROM   THE   COURT   OF   THE    FIRST    JUDICIAL    DISTRICT. 

In  an  action  of  slander,  for  calling  the  plaintiff**  a  thief, ''^  &c.  the' defendant 
cannot  offer  the  declarations  of  the  plaintiff's  father  in  evidence,  re- 
proaching the  son  with  having  committed  a  crime. 

The  declarations  of  the  father,  reproaching  his  son  with  misconduct 
cannot  be  given  in  evidence  against  him  in  an  action  against  a  third 
person  for  slander.  Nothing  the  father  may  have  said  can  assist  the 
defendant  in  establishing  his  charge.  It  is  hearsay  evidence,  and  the 
father  could  not  be  heard  if  he  were  offered  as  a  witness. 
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Eastiiui  Dist.  ^l^^f®  damages  are  complained  of  aa  excessive,  the  aasessment  of  them 
February,  1840.  are  considered  so  peculiarly  the  province  of  the  jury,  that  the  verdict 
^ „^ will  not  be  disturbed,  without  evident  grounds. 

cABocHs.  This  is  an  action  of  slander  in  which  the  plaintiff  alleges, 

the  defendant,  with  the  malicious  intention  to  defame  and 
slander  him,  falsely,  maliciously  and  publicly  stated  on  tbe 
11th  February,  1838,  and  at  several  other  times,  that  he 
(meaning  petitioner,)  was  *^a  thief,  and  had  stolen  a  watch 
and  books."  He  lays  his  dainages  at  ten  thousand  dollars, 
and  prays  for  a  trial  by  jury. 

The  defendant  pleaded  the  general  issue,  and  set  up- 
various  matters  in  justification  of  his  charges,  by  way  of 
defence. 

On  the  trial,  the  plaintiff  proved  the  slanderous  charges, 
and  the  defendant  attempted  to  sustain  his  defence.  Tbe 
material  questions  of  law  raised  in  the  trial  are  stated  in  the 
following  opinion  made  by  this  court. 

The  cause  was  submitted  to  a  jury,  who  returned  a  ver- 
dict of  fifteen  hundred  dollars  in  damages  for  the  plaintiff. 

From  judgment  rendered  thereon  the  defendant  appealed. 

• 

RoseUuSy  for  the  plaintiff. 
Canofiy  for  the  defendant. 

Martiriy  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander  and  assault  and  battery.  Tbe 
general  issue  and  justification  are  pleaded.  There  was  a 
verdict  and  judgment  against  the  defendant,  and  he  appealed. 

Our  attention  has  been  drawn  to  several  bills  of  exception 
taken  by  the  defendant's  counsel  on  the  trial. 

1.  To  the  refusal  of  the  judge  to  permit  the  defendant  to 
ask  a  witness,  'Mf  he  had  not  heard  the  plaintiff's  father 
reproach  him  for  compelling  them  to  leave  France  on  account 
of  some  crime  he  (the  plaintiff)  had  committed." 

2.  In  refusing  to  admit  proof  that  the  plaintiff's  father  had 
said,  '*  that  he  was  glad  the  witness  lived  near  him,  as  he 
feared  his  son  (meaning  plaintiff)  would  make  an  attempt  on 
his  lifef." 
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3.  And  to  the  refusal  of  the  judge  to  instruct  the  jury  BABnnif  Dtst. 
aod  the  counsel  oif  the  plaintiff,  that  the  latter,  in  his  closing  ^v^tT/ory,  i84o. 
argument,  ought  to  confine  himself  to  the  testimony,  because  (iuahtrxykauic 
defendant's  counsel  had  no  means  of  reply.  cabochb. 

It  does  not  appear  to  us  that  the  court  erred.  The  words  In  an  action  of 
charged  in  the  petition,  as  spoken  by  the  defendant,  are,  that  in^  the' plaintiff 
the  plaintiff  was  "  a  thief,  and  had  stolen  a  watch  and  J^^  '^'^fendant 
books.'*  Nothing  that  the  plaintiff's  father  may  have  saidy  cannot  offer  the 
can  assist  the  defendant  in  establishing  the  charge  which  he  the  plaintiff's 
made  against  the  plaintiff.  It  is  but  hearsay  evidence ;  and  denS^reproadl- 
Ihe  person  whose  declarations  were  offered  to  be  proved,  could  [ng  the  son  with 

i_ii  ...  .  li'j  having  eonmit- 

not  be  heard  as  a  witness  against  his  son.  As  to  the  third  ted  a  crime, 
bill  of  exception,  it  is  not  the  duty  of  the  court  to  inform  the 
jury  of  the  manner  in  which  the  counsel  ia  to  proceed.  A 
party  may,  indeed,  require  a  proper  charge  from  the  court  to 
the  jury,  and  except  to  his  refusal.  But  we  do  not  know 
that  a  bill  of  exception  lies  to  the  refusal  of  the  court  to  tell 
the  counsel  that  he  must  confine  himself  in  his  argument  to 
the  testimony,  as  the  defendant's  counsel  had  no  means  of 
reply.  We  presume  that  the  court  will  always  restrain  the 
counsel  if  be  attempts  to  travel  out  of  the  testimony. 

On  the  merits,  it  does  not  appear  to  us  that  the  verdict 
ought  to  be  disturbed.  The  refusal  of  the  judge  to  grant  a 
new  trial,  is  evidence  to  us  that  he  was  satisfied  with  the 
decision  of  the  jury. 

The  d^^mages  have  been  complained  of  as  excessive ;  but 
the  assessment  of  them  is  the  peculiar  province  of  the  jury, 
and  the  case  does  not  seem  to  require  our  interference  in  this 
respect. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiSrmed,  with  costs. 
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CaSTKUX    DlST. 

February,  1840.  nq^^   j.^   ^l.   W.    BRANDER    ET   AL. 

BOTT  KTAL. 

V9.  APPEAL   FKOM    TRB   COMMBKCIAL   COURT   OF   MBW-OtLBANf. 

BRA^TDSB  ET  Ai;. 

It  is  necessary  to  allege  and  prove  the  endorsement  by  the  payee  of  a  draft, 

in  order  to  entitle  the  holder  to  recover. 
Whatever  might  have  been  cured  by  evidence  or  admission  in  the  court 

below,  cannot  be  assigned  as  error  apparent  on  the  record. 
^  When  the  certificate  to  the  record  shows  that  it  contains  all  the  evidence 

adduced  on  the  trial,  the  appellant  may  at  any  time  call  the  attention  of 

this  court  to  any  error  on  the  face  of  the  record ;  or  try  the  case  on  the 

merilB  without  any  assignment  at  all. 

This  is  an  ac4ion  against  Brander,  M'Kenna  &  Wright  as 
acceptors  of  a  bill  of  exchange,  made  payable  to  the  order  of 
Wm.  M.  Gwinn,  whose  name  is  endorsed  thereon  in  blank. 
The  plaintiff  alleges  that  M.  Y.  King  &  S.  Nelson,  at 
Tchula,  Mississippi,  the  15th  June,  18S6,  drew  their  bill  of 
exchange  on  the  defendants,  payable  thirteen  months  after 
date  to  the  order  of  W.  M.  Gwinn,  who  accepted  to  pay  the 
sagie.  That  they  did  not  at  maturity  pay  it,  which  was  pro- 
tested ;  as  by  said  bill  and  protest,  hereto  annexed,  more  fully 
appears.  The  defendants  pleaded  a  general  denial.  The 
case  was  tried  ex  parte.  The  bill  and  protest  was  offered  in 
evidence,  upon  which  judgment  for  the  plaintiffs  was  rendered 
for  the  amount  of  the  bill  sued  on,  with  interest  anddamages. 

The  defendants  appealed. 

■s. 

T.  SlideUf  for  the  appellants,  assigned  for  error  apparent 
on  the  face  of  the  record,  the  following  points : 

1.  That  this  cause  was  tried  in  the  absence  of  defeDdanls, 
or  their  counsel,  without  due  notice,  and  without  due  setting 
for  trial. 

2.  That  the  petition  shows  no  ground  of  action,  there 
being  no  allegation  of  an  endorsement  by  the  payee  of  the 

.   draft  whereon  suit  is  brought. 

3.  That  the  judgment  was  rendered  without  evidence,  or 
if  any,  upon  no  other  than  the  naked  copy  of  protest,  and 
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production  of  the  bill,  without  proof  of  the  signatures  of  the  Eaitbbh  Dibt. 
payee  thereof.  Fd^manf^im. 

4.  That  even  could  this  court  suppose,  in  contradiction  of    vorrnAi. 
the  record,  that  said  payee's  endorsement  was  proved,  yet  BEAmmnAb 
such  proof  was  inadmissible,  and  could  not  have  been  legally 

received  under. the  allegations  of  the  petition,  and  in  the 
absence  of  defendants  or  their  counsel,  who  in  no  way 
assented  to  such  admission  of  testimony,  if  such  testimony 
were  given,  which  they  deny. 

5.  That  defendants  have  been  adjudged  to  pay  costs  of 
protest  without  proof  thereof,  or  of  the  payment  thereof  by 
plaintiffs,  and  for  an  amount  manifestly  illegal. 

6.  That  a  judgment  hath  been  rendered  inconsistent  with 
the  prayer  of  the  petition  in  favor  of  Wm.  Nott  &  Co.,  a  firm 
which,  on  the  face  of  the  petition  had  plainly  ceased  to  exist ; 
and  who,  in  the  judgment  are  stated  as  the  plaintiffs,  but 
who  are  not,  in  truth,  the  plaintiffs  in  the  cause. 

7.  And  now,  in  addition  to  the  foregoing  assignment,  the 
defendants  say  that  said  judgment  is  contrary  to  law ;  hath 
been  rendered  without  any  sufficient  or  lawful  evidence,  and 
should  be  reversed,  and  a  judgment  for  the  defendants^  or 
else  of  non-suit,  entered. 

Strawbridge^  for  the  plaintiffs  and  appellees,  insisted  that 
the  appellants  could  not  maintain  this  appeal.  That  nothing 
could  be  assigned  as  error  which  might  have  been  cured  by 
legal  evidence  or  admissions  made  in  the  court  below. 

2.  The  appeal  should  be  dismissed,  the  errors  being 
assigned  too  late.  The  appeal  was  filed  the  9th  July,  and 
the  assignment  of  errors  on  the  12th  November  following. 

Mcrphyt  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  sued  on  their  acceptance  of  a  draft 
payable  to  the  order  of  W.  M.  Owinn.  The  answer  is  a 
general  denial.  The  case  was  tried  below  ex  partem  and 
decided  in  favor  of  plaintiffs.  After  a  fruitless  attempt  to 
obtain  a  new  trial,  defendants  appealed. 

In  this  court  they  have  assigned  various  errors  apparent 
47  VOL.  XIV. 
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E^nEiiir  DxsT.  01)  the  face  of  the  record.     Of  these,  it  will  be  material  to 
jVfdniary,  1840.  notice  Only  two,  to  wit : 

.       1st.  That  the  petition  shows  no  ground  of  action,  there 
v».  being  no  allegation  of  an  endorseraent  by  the  payee  of  the 

.«A^,.  "  ^  draft. 

2d.  That  no  proof  of  such  endorsement  has  been  made  in 
the  inferior  court. 

I.  This  allegation  was  a  most  essential  one,  to  show  title 

in  the  plaintiffs.     Their  counsel  has  contended,  that  the  bill 

and  protest  having  been  annexed  to  the  petition,  defendanle 

should  be  considered  as  having  had  sufficient  notice  of  tlie 

It  is necesaaiy  endorsement,  by  which  plaintiffs  became  holders.     He  has 

prove  Oie   en-  referred  us  to  a  series  of  decisions  in  this  court.     In  most  of 

Mwora draft!  ^^®"^>  ^®  ^"^  ^^  ^^^^  down,  that  when  a  paper  is  prayed  to 
in  order  to^nti-  be  made  a  part  of  the  petition,  it  cures  or  corrects  any 

tie  the  holder  to.  .,  i  -         ^t 

recover.  Variance  between  them,  and  may  even  convey  notice  of  facts 

omitted  in  the  petition.     Here  the  bill  and  protest  were  not 
made  a  part  of,  but  only  annexed  to  the  petition.     This  cir- 
cumstance might  not  produce  the  same  effects ;  but  whether 
it  does  or  not,   it  is   unnecessary  to  decide   in  this  case, 
because,  admitting  that  it  did  convey  notice  of  the  endorse- 
ment, the  appellants  assign  next : 
Whatever  might      H,  That  even,  if  admissible  under  the  pleadings,  no  proof 
by  evidence,  or  of  the  transfer  was  made  on  the  trial.     To  this  assignment  it 
j2™rtbl°oJrMn*  ^^  objected,   that    whatever    might    have    been   cured   by 
not  be  assigned  evidence  or  admissions  below,  cannot  be  assigned  as  error 
on  the  record,     apparent  on  the  record,  and  >ye  are  referred  to  the  case  of 

Caldwell  vs.  Townsend,  6  MartiUy  JV.  S.,  640.  This 
decision  is  not  the  only  one  on  this  point;  it  had  been  pre- 
ceded by  many  others,  upholding  the  same  doctrine  ;  buian 
attentive  perusal  of  them  will  show,  that  they  all  relate  to 
cases  where  ihe  imperfect  state  of  the  record  could  not  enable 
the  court  to  say  that  such  evidence  had  not  been  adduced, 
nor  such  admissions  made.  In  the  case  now  under  consider- 
aHion,  we  have  the  certificate  of  the  clerk,  that  the  record 
contains  a  copy  of  all  the  proceedings^  as  weU  as  of  aU  (hi 
documents  JUed^  and  all  the  testimony  adduced  on  the  trial  ofiht 
cause.    With  such  a  full  and  complete  transcript  before  us, 
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Che  appellants  might  well,  at  any  time,  have  called  our  Bastshit  Dirr. 
attention  to  any  error  on  the  face  of  the  record.     They  might  Febntary,  i84o. 
even   have  safely   tried  iheir  case  on   its  merits^  without     noTrrrAL. 
making  any  assignment  at  all.     The  record  shows,  that  the  ^• 

°  BBAHOSI  IT  4L. 

endorsement  by  the  payee   to  the  plaintiffs  has  not  been     ^.      . 

proved:  without  such  proof,  the  judge  a  quo  erred  in  per- tific«tetothere- 
'^  .  ,.  .,  .  r  y  J  &  ^  r  cord  shows  that 
mitUng  them  to  recover.  it   oonums  aU 

But  the  counsel  for  appellees  has  pressed  upon  us  that  a  Jiuced"^on*rbe 

promise  to  pay,  after  maturity,  is  an  admission  of  acceptance,  {■''•U  <he  appei- 

and  of  the  other  party's  hand-writing;  and   that,  in. like  time,  ca'n   tile 

nnanner,  an  offer  to  give  another  bill  in  lieu  of  one  already  Jourt'**V^  Jfn' 

due,  is  an  admission  of  the  holder's  title,  so  as  to  supersede  eiT»roDthefaoe 

,  •  f  .  1  3  1        i.  1  of  the  reeord,  or 

the  necessity  of  provmg  the  endorsements  or  other  facts;  and  try  the  case  on 
he  has  cited  CAiWj/,  Jr,  626  ;  2  CampheWs  Reports,  460,  474  ;  iu'Tj 'alri^- 
BaUey  on  BilUy  496.     This  doctrine  we  would  have  been  n»e"tatail. 
disposed  to  receive  as  sound,  even  unsustained  by  such  high 
authority,  because  it  appears  to  us  founded  in  reason. 

When  a  promise  to  pay,  supra  protest,  or  an  offer  to  give 
another  bill  is  made,  a.  new  and  direct  contract,  in  some 
manner,  intervenes  between   the  acceptor  and  the  holder. 
The  former  could  not,  without  a  bad  grace,  control  the  title 
of  the  latter  to  the  draft,  after  having  acknowledged  it  by 
treating  with  him  as  owner.     But  with  the  evidence  before 
us,  we  cannot  so  readily  admit  its  applicability  to  the  present 
case.     Our  attention  has  been  drawn  to  the  draft  sued  on. 
The  names  of  the  acceptors  appear  on  the  face  of  it  in  two 
places,  in  one  of  which  the  names  are  erased.     No  date  is  to 
be  found  in  either  place;  nor  was  any  necessary,  the  bill  not 
being  payable  after  sight.    From  this  circumstance  appellees* 
counsel  would  have  us  infer  that  the  bill  has  been  accepted  a 
second  time  after  protest,  which,  according  to  him,  would 
amount  to  a  promise  to  pay.     This  fact  alone,  unexplained        a 
by  any  evidence,  and  which,  perhaps,  can  be  accounted  for 
otherwise,  does  nol,  to  our  view,  warrant  the  inference  con- 
tended for.     It  might  be  the  result  of  some  hesitation  in  the 
drawees  to  accept ;  first  writing  their  name,  erasing  it,  and 
afterwards  reinstating  it.     But  if  a  second  acceptance  had 
been  made  after  protest,  as  pretended,  the  necessity  or  expe- 
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BASfiur  Onr.  diency  of  erasing  the  first  is  by  no  means  apparent  to  m^  nor 
Febmarif,  1840.  ^^q  ^^  divine  any  rational  object  lo  be  accomplished  by  a 

second  acceptance,  when  the  defendants  were  absolutely 

bound  by  the  first. 


■eSTBT  A&. 

vt. 


It  is,  therefore,  ordered  and  decreed,  that  the  judgment 
of  the  courti  below  be  avoided  and  reversed;  and  that  ours 
be  for  defendants,  as  in  a  case  of  non-suit,  the  plaintifls 
paying  costs  in  both  courts. 


ROST   ET  AL.  «t.   BTRNE. 

▲PPSAL    FEOM    THB    COURT    OF    THB    FIEST  JUDICIAL    DI8TEICT«  JUDfll 

BUCHANAN  PEBBIDINQ. 

The  plea  of  the  general  iaroe,  and  compensation  by  the  maker  of  a 
note,  18  an  admianon  of  the  plamtiff 's  title  to  sne  on  it 

This  is  an  action  by  the  executors  of  S.  Henderson, 
deceased,  against  the  maker  and  endorsers  of  a  promisBory 
note. 

The  endorsers  pleaded  that  they  endorsed  as  the  sureties 
of  the  maker ;  that  he  is  not  indebted  to  Henderson's  estate, 
but,  on  the  contrary,  it  owes  him  a  balance,  which  they  pniy 
may  compensate  the  plaintifi^'s  claim,  and  that  Byrne's  pro- 
perty be  discussed. 

Byrne,  the  maker  of  the  note,  pleads  the  general  issue, 
and  averred  that  he  is  not  indebted,  but  that  Henderson's 
estate  is  indebted  to  him  in  a  large  sum,  which  he  prays 
may  compensate  the  demand  sued  on,  and  thai  he  have 
judgment  for  the  balance. 

On  these  pleadings  and  issues  the  cause  was  tried.  The 
plaintifls  produced  the  notes,  protest  and  certificate  of  tlie 
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notary  in  evidence^  and  had  judgment.    The  defendants  EAviitRv  Dwt. 
made  no  proof.     Byrne,  the  maker  of  the  note,  appealed.       Jfe6n<ary,  ia40. 

Lu  Janm,  for  the  plaintifls.  «r. 

Raiwk^  for  the  defendant  and  appellant,  insisted  there  was 
no  proof  of  the  endorsements,  and  consequently  the  plaintifTs 
vere  not  entitled  to  recover. 

BuUardf  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  drawer  and  endorsers  of  a 
promissory  note.  The  drawer  alone  has  appealed  from  a 
judgment  rendered  against  him.  He  had  pleaded  the 
general  issue  and  compensation.  This,  in  our  opinion,  was 
an  admission  of  the  plaintifTs  title  to  the  note  as  endorsee. 
The  appeal  was  evidently  taken  for  delay. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed, 
with  costs,  and  ten  per  cent,  damages. 


SANDERSON  VS.   OAKET  £T  AL. 
APKAL  VftOM  TBI  OOUET  OF  TRX  flKBT  JUOIOIAL  DI8TEI0T. 

A  member  of  a  conmiercial  partnerabip  may  coiutitaie  the  Jirm  his 
attoraej  in  fact,  to  endone  hia  name  on  notes  payable  to  his  order,  in 
his  absence. 

Where  a  note  is  made  payable  at  the  coonting-honse  of  A,  and  the  firm  is 
changed  to  A  B  before  the  note  becomes  dae,  a  demand  at  the  counting- 
house  of  A  B  will  be  good. 

The  defendants  are  sued  as  makers  of  a  promissory  note 
payable  to  the  order  of  '*  Joshua  Fisher,  at  his  counting- 
house  in  New-Tork.''  The  note  is  endorsed  to  the  plaintiff 
by  J.  &  H.  Fisher,  as  attorney  in  fact  of  Joshua  Fisher. 


■AVDBHfOir 
OAKBT  XTAK. 
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Kmwtews  Dist.  The  evidence  shows,  that  before  the  note  became  due, 
J^^bntary,  1840.  Joshua  Fisher  took  into  partnership  his  brother,  Henry 
'  Fisher,  but  continued  business  at  the  same  place,  and  occu- 
pied the  same  counting-room  ;  that  the  demand  of  payment 
was  made  there  when  the  note  became  due;  and  it  also 
appeared  that  Joshua  Fisher  had  appointed  the  firm  his 
attorney  in  fact,  to  act  for  him  during  his  absence. 

There  was  a  verdict  and  judgment  for  the  plaintifl^  from 
which  the  defendant  appealed. 

Prestarif  for  the  plaintiff. 
T.  SUdelly  contra. 

Jlfortm,  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  on  their 
promissory  note.  The  only  questions  presented  for  our  solu- 
tion relate  to  the  legality  of  the  endorsement,  and  the 
demand. 

1.  The  note  was  made  payable  to  the  order  of  Joshua 
Fisher,  at  his  counting-house,  in  New-York,  who  afterwards 
took  into  partnership  his  brother,  Henry  Fisher,  and  traded 
under  the  firm  of  J.  &  H.  Fisher.  The  endorsement  is  in 
the  hand-writing  of  Henry  Fisher,  who  made  it  in  the  name 
of  the  firm,  as  attorneys  of  Joshua  Fisher,  who  was  then 
absent,  and  is  proved  to  have  given  his  power  of  attorney  to 
the  firm.  The  jury,  in  our  opinion,  correctly  considered  the 
endorsement  as  valid. 

2<  The  demand  was  made  at  the  counting-house,  which 
was  that  of  Joshua  Fisher,  at  the  time  the  note  was  made, 
but  had  become  that  of  the  firm  at  the  maturity  of  the  note. 

It  Is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


yEAZM. 
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HOWE  V8.  FRAZER.  BA«T«mr  DiST. 

February t  1840. 

APPEAL   FROM   TBI   COURT   OF  THB    FIRST   JUDICIAL   DISTRICT.  s=====^ 

HOWB 

In  actions  of  slander,  when  there  is  no   qaestion  of  law  invoWed,  the  v», 

questions  of  fact  and  quantum  of  damages,  are  so  peculiarly  the 
province  of  the  jury,  that  their  verdict  will  not  be  disturbed,  unless 
manifest  injustice  has  been  done. 

This  18  an  action  of  slander,  in  which  the  plaintiff  alleges, 
the  defendant  nialiciously  slandered,  and  with  a  view  to 
injure  his  reputation  and  character,  falsely  and  maliciously 
stated,  in  the  presence  of  divers  persons,  charging  him  with 
being  a  robber,  and  had  robbed  his  boat ;  meaning  the 
steamboat  Romeo.  He  alleges  he  has  sustained  damage  to 
the  amount  of  three  thousand  dollars,  for  which  he  prays 
judgment. 

The  defendant  excepted  to  the  petition,  for  want  of  cer- 
tainty in  its  allegations,  which  was  sustained,  and  leave 
given  to  amend. 

The  defendant  then  pleaded  a  general  denial,  and  want  of 
amicable  demand. 

Upon  the  testimony  produced,  the  jury  returned  a  verdict 
of  five  hundred  dollars  for  the  plaintiff.  From  judgment 
confirming  the  verdict,  the  defendant  appealed. 

M*Khin€yy  for  the  plaintiff. 
Hamesy  for  the  defendant. 

Bullardf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander.  The  defendant  is  charged 
with  having  called  the  plaintiff  a  robber  and  a  thief,  and 
with  having  robbed  his  boat.  The  jury  found  a  verdict  for 
five  hundred  dollars,  and  the  defendant  has  appealed.  No 
question  of  law  has  been  presented  to  this  court ;  and  as  it 
relates  to  the  questions  of  fact,  and  quantum  of  damages, 
they  are  so  peculiarly  of  the  province  of  the  jury,  that  this 
court  will  not  interfere,  unless  it  should  appear  manifestly, 
that  injustice  has  been  done.  Nothing  has  been  shown 
which  would  authorize  our  disturbing  the  verdict. 

The  judgment  is,  therefore,  affirmed  with  costs. 
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KitTBiiir  Dirt. 

f^f^ff'onff  '»*0«  WARINQ  VS.   CRAWFORD. 

WAMIKV 

^*  APFXAL  PBOM  TBS  OOlHtT  OF  THB  FIEfT  JUDICIAL  DIlTtlOT,  JV»«K 

CBAWTOBD. 

BUCBAllAlf  PBBflDING. 

The  poMendon  of  a  note,  together  with  the  receipt,  showing  it  liad 
been  endoned  to  another  for  collection,  is  eyidence  of  its  re-tnnt&r» 
so  as  to  authorize  the  holder  to  sue  as  owner. 

A  receipt  giren  by  the  person  to  whom  a  note  was  endorsed  Aur 
collection,  is   admissible  in   eyidence,  to  show   the   hatore  of  the 

m 

endorsement,  snd  that  the  plaintiff  did  not  part  with  his  interest  in 
the  note«  \ 

This  is  an  action  by  the  payee  against  the  maker  of  a 
promissory  note.  The  plaintiff  and  payee  endorsed  the  note 
to  one  Lawrence,  and  took  bis  receipt.,  which  showed  that  it 
was  endorsed  merely  for  collection.  The  note  was  after- 
wards returned,  and  the  plaintiff  erased  his  name  from  the 
endorsement,  and  commenced  suit  as  the  payee  of  the  note. 

Tl\e  defendant  denied  that  the  plaintiff  was  the  legal 
holder  and  owner  of  the  note ;  and  further  averred,  that  he 
was  in  no  way  liable,  as  the  note  had  been  declared,  by  a 
competent  tribunal  in  Taropico,  to  be  fully  paid.  On  the 
trial,  the  note  sued  on  was  offered  in  evidence.  It  was  made 
payable  to  the  order  of  the  plaintiff,  on  which  he  made  the 
following  endorsement:  *'Pay  to  the  order  of  James  L. 
Lawrence.    January  22d,  1837."   Signed,  "  C.  N.  Waring," 

Lawrence  gave  a  receipt,  headed  as  follows  :  *^  Received 
of  Mr.  Nicholas  Waring,  the  following  documents,  endorsed 
in  my  favor^  for  collection  on  his  account.^ 

The  note  sued  on  was  included  in  this  receipt.  It  was 
afterwards  returned  by  Lawrence,  and  the  plaintiff  erased 
his  name  from  the  endorsement.  The  receipt  was  also 
offered  in  evidence  to  show  the  nature  of  the  endorsement^ 
and  received  by  the  court,  but  was  objected  to  by  the 
defendant's  counsel. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 
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Rawky  for  the  plaintiff.  Eastbui  Dm. 

1.  The  receipt  of  Lawrence  proves  that  he  had  no  title  or  ^g^niaiy,  i84o. 


V9, 
OBAWIOKD. 


interest  in  the  obligation  sued  on,  and  that  he  was  the  agent       wAmine 
only  of  tfae  plaintiff,  from  whom  he  received  it  for  collection. 
The  receipt  was  properly  received  in  evidence,  as  it  consti- 
tutes the  very  fact  which  is  one  of  the  subjects  of  inquiry. 
1  StarkU  on  Evidence,  edition  of  1837,  page  62. 

2.  The  acts,  doings  and  declarations  of  persons,  which  are 
pertinent  and  material  to  the  issue  between  the  parties,  may 
be  received  in  evidence,  especially  if  against  the  interest  of 
Ihe  actor  or  declarant,  as  part  of  the  res  gesttB.  WUliams  vs. 
Palmery  5  Louisiana  Reports,  377;  Makhaux  vs.  Lefebvre,  4 
Martin,  JV*.  S.,  489  ;  Dismukes  vs.  Musgrove,  2  Louisiana 
Reports,  340. 

3.  But  if  the  receipt  of  Lawrence  was  not  before  the  court, 
there  would  be  no  evidence  that  the  obligation  had  ever 
been  out  of  the  possession  of  the  plaintiff,  who  is  the  payee. 
The  endorsement  or  assignment,  without  delivery,  does  not 
constitute  a  transfer.  It  is  inchoate  only.  Cfdtty  on  Bills, 
page  263;  Ramsay  vs.  Livingston,  6  Martin,  JV*.  S,,  17. 

Briggs,  for  the  defendant. 

1.  The  plaintiff  is  not  shown  to  be  the  owner  of  the  note 
sued  on,  he  having  specially  endorsed  it  to  a  third  party,  and 
no  re-endorsement  having  been  made  thereon,  the  mere 
erasure  of  the  special  endorsement  is  no  proof.  Chitty  on 
Bills,  page  250,  and  note ;  Arnold  vs.  JSureau,  7  Martin,  291 ; 
Robson  vs.  Early,  1  Martin,  JV*.  S.,  374 ;  Dicks  vs.  Cash  et 
al.,  6  idem.,  45  ;  Perry  wq.  Gerbeau  and  Wife,  5  idem.,  14; 
Hyde  et  al.  vs.  Chroce,  7  idem.,  572 ;  Griffin  vs.  Jacobs,  2 
Lomsiana  Reports,  193. 

2.  That  the  testimony  offered  to  prove  such  ownership,  to 
wit :  the  receipt  of  the  plaintiff's  special  endorsee  is  inadmis- 
sible, because  it  is  the  mere  written  declaration  of  a  third 
party,  not  constituting  part  of  the  res  gestae  no  proof  being 
given  that  it  was  given  contemporaneously  with  the  endorse- 
ment which  it  is  offered  to  qualify,  or  that  the  party  was 
dead,  or  without  the  reach  of  a  commission,  and  that,  under 

48  VOL.  XIV. 
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EAflTBBir  DitT.  these  circumstances,  it  is  res  inter  alios  acta.     Starlde  on 
fVgftrtiofy,  1840.  Evidence^  vol.  1,  page  46 ;  312  et  infra ;  PhiUips  on  Emdence, 
^jMiBB      vol  2,  pag^  444,  641,  646,  585  and  668. 

Martin^  J*.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  from  a  judgment  on  his 
promissory  note,  given  to  the  plaintiff,  has  based  his  hope  of 
relief  at  our  hands,  on  the  following  grounds  : 

1.  The  plaintiff  is  not  shown  to  be  the  owner  of  the  note 
sued  on,  he  having  endorsed  it  specially  to  a  third  party,  and 
no  re-endorsement  having  been  made. 

2.  The  testimony  offered  to  prove  the  ownership  of  ibe 
note,  was  inadmissible. 

The  possession      J,  It  appears  that  the  plaintiff  had  endorsed  the  note  to 

of  a  note,  toge-  *  '  ' 

therviththere-  One  J.  L.  Lawrence,  the  22d  January,  1837,  and  on  the  24ih 
had*^beeir*"en-  Lawrcnce  gave  his  receipt  therefor,  acknowledging  that  ii 
dorsed  to  Rno-  jj^d  been  endorsed  to  him  for  collection.     The  plaintiff  on 

ther  for  eollee-  ,    ,  ■ 

tion.iieTidenee  receiving  it  back  erased  his  signature  to  the  endorsement. 
■o^as'^lutho^  His  possession  of  the  note  now  corroborates  the  evidence 
rize  ihe  holder  ^hid^  results  from  Lawrence's  receipt :  so  that,  if  the  receipt 

to  me  as  ovner.  ^   '  '  " 

was  properly  introduced  in  evidence,  the  plaintiff  has  fully 

established  his  claim  to  the  amount  of  the  note. 

Areceiptgiven      H.  There  caonot  be  a  doubt,  that  a  re-transfer  of  the  note 

ivhomanotewas  by  Lawrence  could  be  received  in  evidence.     The  receipi 

fe^u^oTi^sadm?!!  ^^  certainly  admissible,  to  show  the  nature  of  the  endorisie- 

sibieinevidenoe,  meot,  to  wit :  that  the  plaintiff  did  not  thereby  part  with  bis 

to  show  the  na-  .  ,  __..         ,  .  -  .  .     , 

tare  of  the  en-  mterest  m  the  note.     His  subsequent  possession  of  it,  coupled 

ulLTtSTpUiDtiff  with  the  receipt,  is  evidence  of  a  re-transfer. 

did  not  part  with      Testimony  of  the  nature  of   the    endorsement  was  not 

hisinterestmthe  .      j  j  .  *      j     •     -ui         -imr  •.* 

note.  received,  and,  perhaps,  was  not  admissible.     Written  evi- 

dence could  only  be  received,  and  it  only  was  adduced.     If 
Lawrence  had  been  sworn  as  a  witness,  he  could  not  have 

effectually  denied  the  fact,  evidenced  by  his  receipt. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  affirmed,  with  costs. 
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STATE  VS.   JUDGE   BERMUDEZ. 
ON   AN   AFPUCATION   FOR   A  MANDAMUS. 

A  copy  of  a  foreign  will,  authenticated  only  by  an  ex  parte  affinnation  of 
an  attorney  in  fact,  is  insufficient  to  authorize  the  judge  of  probates  to 
register  it  in  this  state. 

This  is  an  application  for  a  mandamusy  commanding  the 
judge  of  probates  to  enregister  a  foreign  will. 

Josephsy  for  the  application,  presented  the  petition  of  the 
testamentary  executors  of  Samuel  Hope,  deceased,  alleging 
that  the  will  of  the  deceased  was  opened,  duly  proved  and 
authenticated,  and  admitted  to  probate  in  Great  Britain, 
where  the  deceased  resided  at  the  time  of  his  death,  a  duly 
certified  copy  of  which  he  presented  to  the  judge  of  probates 
for  the  city  and  parish  of  New-Orleans,  and  prayed  to  have 
the  same  registered  and  made  executory  ;  that  the  deceased 
owned  certain  shares  of  bank  stock  in  one  of  the  banks  of 
this  city,  which  is  all  the  property  belonging  to  his  succes- 
sion in  this  state. 

The  petitioners  further  show,  that  Judge  J.  Bermudez, 
judge  of  probates  of  said  court,  refuses  to  enregister  said  will, 
unless  letters  testamentary  are  taken  out,  and  a  dative  testa- 
mentary executor  appointed,  &c. ;  all  of  which  would  defeat 
the  object  and  intention  of  the  law. 

The  petitioners  pray  for  a  mandamusy  commanding  the 
judge  to  grant  the  order  of  registry  as  prayed  for. 

The  judge  returned  for  answer  to  the  rule  taken  on  him 
to  show  cause  why  the  mandamus  should  not  be  awarded,  the 
following  grounds,  &c.  : 

**  The  undersigned,  judge  of  the  Court  of  Probates  of  the 
parish  and  city  of  New-Orleans,  in  answer  to  the  rule  taken 
upon  him  to  show  cause  why  he  should  not  grant  an  order 
for  the  execution  and  registry  of  the  will  of  the  late  Samuel 
Hope,  according  to  articles  1681  and  1682  of  the  Louisiana 
Code,  without  imposing  any  conditions,  nor  requiring  any 
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EASTBvir  DiBT.  formalities  Dot  provided  for  by  said  articles,  begs  leave  to 
February^  1840.  assign  the  following  grounds,  why  said  rule  should  not  be 

made  absolute : 

^^  1st.,  Because  the  executors  of  the  instrument  annexed 
to  the  petition,  and  by  them  styled  a  will,  have  furnished  do 
legal  or  sufficient  evidence  of  the  execution  of  said  will, 
which  is  neither  an  authentic  copy  of  the  testament  of  the 
late  Samuel  Hope,  nor  otherwise  proved  so  as  to  entitle  it  to 
registry  in  Liouisiana. 

^^  2d.,  Because,  even  if  said  will  were  duly  authenticated, 
it  by  no  means  follows,  that  this  respondent,  in  his  capacity 
of  judge  of  the  Court  of  Probates,  has  no  other  duties  to  per- 
form than  those  prescribed  in  the  articles  relied  on  by  the 
complainants,  nor  that  these  provisions  embrace  the  whole 
law  of  Louisiana  in  relation  to  the  registry  and  execution  of 
last  wills  and  testaments  made  in  foreign  countries." 

Btdlard,  J*.,  delivered  the  opinion  of  the  court. 

The  judge  of  the  Court  of  Probates  for  the  parish  and 
city  of  New-Orleans,  in  answer  to  the  rule  granted  in  this  case, 
says,  among  other  causes  shown,  that  the  executors  of  the 
instrument  annexed  to  the  petition,  and  by  them  styled  a 
will,  have  furaished  no  legal  or  sufficient  evidence  of  the 
execution  of  said  will,  which  is  neither  an  authentic  copy  of 
the  testament  of  the  late  Samuel  Hope,  nor  otherwise  proved 
as  to  entitle  it  to  registry. 

The  paper  purporting  to  be  a  copy  of  the  will  has  been,  by 
consent,  exhibited  to  this  court.  It  is  not,  in  our  opinion, 
authenticated  in  such  a  way  as  to  authorize  the  judge  to 
register  it,  and  to  order  its  execution.  It  is  shown  to  be  a 
copy  only  by  an  ex  parte  affirmation  by  an  attorney  at  law 
in  England. 


Let  the  rule  be  discharged. 
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APPEAL   FROM   THE  COURT   OF   TBS   EIGHTH  JUDICIAL    DISTRICT,   FOR   THE  BRIOOS 

Vff« 
PARISH   OF    ST.  TAMMANY,  THE   JUDGE   THEREOF    PRESIDING.  ITAFrOBD. 

A  notary  public,  who  signed  the  protest,  cannot  be  receiyed  as  a  witness, 
to  prove  that  no  demand  was  made.  A  public  officer,  who  has  given  a 
solemn  certificate  in  his  official  character,  and  under  his  seal  of  office, 
cannot  be  listened  to  as  a  witness,  to  prove  it  false.  , 

It  does  not  necessarily  follow,  that  the  verdict  is  to  be  set  aside  on  account 
of  the  admission  of  improper  evidence.  If  the  proof  of  notice  to  an 
endorser  is  not  satisfactory,  a  verdict  in  his  favor  will  not  be  disturbed. 

This  13  an  action  against  the  endorser  of  a  promissory 
note,  protested  for  non-payment,  and  due  notice  thereof 
alleged  to  be  given  to  the  endorser.  The  defendant  denied 
that  the  plaintiff  was  the  legal  holder  of  the  note,  or  had 
any  right  to  receive  payment.  He  further  averred,  there 
was  no  legal  notice  of  demand  and  protest  ever  given  him, 
and  prayed  to  be  dismissed. 

On  the  trial,  the  note,  protest  and  certificate  of  notice  was 
oflered  in  evidence. 

The  defendant  offered  the  notary  who  made  the  protest  as 
a  witness,  who  deposed  that  the  protest  was  made  on  the 
day  his  daughter  died,  and  in  consequence  of  which  the 
demand  and  notice  was  made  by  his  clerk.  This  testimony  was 
objected  to,  as  contradicting  the  written  protest  and  certifi- 
cate of  notice  signed  by  the  notary  himself.  The  court 
admitted  the  testimony,  and  the  plaintiff  excepted. 

Another  witness  deposed,  that  the  defendant  lived  about 
forty  miles  from  Covington,  where  the  note  was  payable, 
and  where  the  notice  of  protest  was  put  in  the  post-ofilce, 
addressed  to  him  at  that  place;  that  the  defendant  lives 
about  ten  miles  from  Pearlington,  at  which  place  there  is  a 
post-ofSce,  but  there  is  no  direct  road  to  the  latter  place.  It 
was  not  shown  that  the  defendant  was  in  the  habit  of 
receiving  his  letters  and  papers  from  the  post-ofiice  at 
Covington. 

There  was  a  verdict  and  judgment  for  the  defendant, 
from  which  the  plaintiff  appealed. 
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EAirrsitir  Diirr.      Hemneny  for  the  plaiDtifT. 

February,  1840. 

=====      DesUxj  contra. 

BRieet 

sTAmiiD.         BuUardj  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  holder,  against  the  endorser  of  a 
promissory  note,  alleged  to  have  been  duly  protested  for  non- 
payment, and  notice  thereof  given  to  the  endorser.  There 
was  a  verdict  for  the  defendant,  and  judgment  being  pro- 
nounced thereon,  the  plaintiff  prosecutes  this  appeal 

Our  attention  is  first  drawn  to  a  bill  of  exceptions,  from 

which  it  appears  that  the  defendant  offered  as  a  witness 

A  notary  public  E.  P.  EUis,  the  notary  who  signed  the  protest  filed  in  this 

protestf^cannot  case,   to   prove  that    no  demand  was  made,    which  was 

be  received  as  a  objected  to  by  the  plaintiff,  on  the  ground  that  the  notary 

witness  to  prove       •'  j  r  ^  o  * 

that  no  demand  could  not  coutradict  his  own  acts ;  but  the  court  admitted 
pdbiie^  officer  ^h®  witness  to  be  sworn,  notwithstanding  the  objection. 
USeJr&fi-      ^®  ^^^  ^^  opinion  that  the  court  erred.     A  public  officer, 
Gate  in  his  offi-  who  has  giveu  a  solemn  certificate  in  his  official  character, 

fiijil     character 

and  under  his  and  Under  his  Seal,  cannot  be  listened  to  as  a  witness  to 
canno°^be**nsl  P^ove  it  false.  There  is  a  degree  of  turpitude  in  certifying 
tenedtoasawit-  as  true  what  the  officer  does  not  know  to  be  true,  as  well  as 
false.  in  certifying  what  he  knows  to  be  false.     In  either  case, 

whatever  may  be  the  palliating  circumstances  in  faro  con- 

sciencicBj  we  think  the  falsity  of  the  certificate  ought  not  to 

be  shown  by  the  testimony  of  the  officer  himself:  *^^lUgans 

ttarpUudinem  suam  rum  aiidiendus.^ 

It  does  not  ne-      But  it  does  not  necessarily  follow  that  the  verdict  is  to  be 

UuITth/ verdict  set  aside  on  account  of  the  admission  of  improper  evidence. 

is  to  be  set  aside  ffj^  proof  of  notice  of  protest  is  by  no  means  satisfactory. 

on  account  of  the  *^  V,  ^     ,        t   ^      -, 

admission  of  im-  It  appears  that  the  residence  of  the  defendant  is  nearer 
finKe^  proof^of  another  post-office  than  that  in  which  the  notice  was  depo- 
notioeto  an  en-  gjted,  and  it  is  not  clearly  shown  that  the  defendant  wasio 

dorser     is    not  '  -  -^ 

satisfactory,  a  (he  habit  of  taking  his  letters  or  papers  out  of  the  office  where 
favor  will  not  be  the  notice  was  left.  We  cannot,  consequently,  disturb  the 
disturbed.         verdict. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  tiie  District  Court  be  affirmed,  with  costs. 


OP  THE  STATE  OP  LOUISIANA.  883 
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Eastkrk  Dist. 
THATER   ET    AL.    V8.   RIEDER.  /Vdri/m-y.  IMO. 


THATKU  ETAL. 
APPEAL   FEOX  TBK  COMMIKCIAL  COUET   OV  REW-OKLEANB.  V8. 


EISDEE. 


It  IB  no  ground  of  complaint,  that  the  cause  was  tried  ex  parte^  when  the 

defendant  neglected  (o  attend. 
Where  the  error  assigned  might  have  been  cured  by  eridence,  it  will  not 

avail  the  party. 

This  is  an  action  against  the  maker  of  the  following  pro- 
missory note : — 

^'DoUars,  375.  ''Philadelphia,  JuJy  14, 1834.    . 

*'  On  demand,  I  promise  to  pay  to  the  order  of  William 
Rice,  Esq.,  three  hundred  and  sevenly-five  dollars,  value 
received,  without  defalcation."  ''  Felix  E.  Rieder." 

The  note  was  regularly  endorsM  to  the  plaintifTs.  The 
defendant  pleaded  a  general  denial,  and  want  of  considera- 
tion, &c. 

On  the  defendant's  affidavit,  a  commission  issued  to  Phi- 
ladelphia, to  take  the  testimony  of  witnesses,  deemed  mate- 
rial to  establish  the  defence.  The  order  for  the  commission 
was  made  on  the  9th  May,  1839.  On  the  13ih  of  May,  the 
cause  came  on  for  trial,  and  the  defendant  failed  to  appear. 
There  was  judgment  for  the  plaintiff^  with  six  per  cent, 
interest,  (Pennsylvania)  and  the  defendant  appealed. 

ThieleOj  for  the  appellant,  assigned  the  following  errors : 

1.  That  the  case  was  tried  ex  parte  on  the  15th  May,  1839, 
and  judgment  rendered  against  the  defendant,  whereas  a 
commission  to  take  testimony  of  witnesses  in  the  city  of 
Philadelphia  was  issued  on  the  9th  May,  1839,  and  fifty 
days  was  allowed  for  the  return  thereof,  as  is  shown  by  the 
order  of  court,  to  be  found  at  page  6,  of  the  record. 

2.  That  the  note  sued  upon  is  dated  Philadelphia,  July  14, 
1834,  and  was  payable  on  demand  ;  that  no  demand  was 
made  before  upwards  of  four  years  and  eight  months  had 
elapsed,  and  still  the  judge  a  quo  has  allowed  interest  at  the 
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Kattsbh  Dist.  rate  of  six  per  cent,  per  annum  from  ihe  Hih  July,  1834,  as 

February,  1840.  will  be  found  by  reference  to  the  note  at  page  5,  and  lo  the 

THATxit  STAL  judgmcnt  at  page  7  of  the  record  :  by  reason  of  all  which, 

BisDXB.       appellant  respectfully  prays  that  the  judgment  of  the  court 

below  be  reversed,  and  judgment  be  rendered  in  bis  favor. 

UpUmf  contra. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  has  put  this  case  before  us 
on  an  assignment  of  errors. 

1.  The  cause  was  tried  ex  parte^  on  the  13th  May,  1839, 
and  a  commission  had  issued  on  the  9th  of  May,  to  take  the 
testimony  of  witnesses  in  the  city  of  Philadelphia,  and  fifty 
days  allowed  for  the  return  thereof. 

2.  The  note  sued  on  was  dated  in  Philadelphia  the  14th 
July,  1834,  payable  on  demand,  and  no  demand  was  made 
until  upwards  of  four  years  and  eight  months  had  elapsed; 
and  that  interest  was  allowed  at  the  rate  of  six  per  cenL  per 
annum  from  the  17th  July,  1834. 

Itisnogfoond  I.  The  defendant  not  having  appeared  when  the  cause 
tbe^uMT^wiis  came  on  for  trial,  he  cannot  complain  that  it  was  proceeded 
wh^the  ddfen^  ^^  «*P^^«-  If  the  testimony  which  he  expected  from  Phila- 
dant  neglected  dclphia  was  essential,  he  should  have  been  present,  aud 

to  attend.  «  ^ 

prayed  for  a  contmuance. 
Where  the  error      II.  The  second  error  assigned  might  have  been  cured  by 
ha^fbeen^red  evidence  of  the  laws  of  Pennsylvania,  allowing  interest  oq 
by  evidence,  it  notes  of  hand  payable  on  demand,  at  the  rate  and  in  the 

will  not  avail  the  i  .  •      i  i 

parcj.  manner  which  the  judge  a  quo  granted  it. 

The  judgment  of  the  Commercial  Court  is,  therefore, 
affirmed  with  costs. 
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EAsmK  D18T. 
ZERINGUE  V8.    RIXNER.  February,  1840. 


APPEAL  FROM  THB  COURT  OF  THE   FIRST  JUDICIAL  DISTRICT. 

Where  a  plea  in  compensation  and  re-conyention,  is  sustained  by  the  evi- 
dence, judgment  will  be  giyen  against  the  plaintiff  for  the  balance  due, 
after  extinguishing  his  demand,  with  interest. 

This  is  an  action  by  the  endorser  against  the  maker  of  a 
promissory  note,  which  the  former  alleges  he  has  had  to  pay. 

The  defendant  denied  that  the  plaintiff  had  paid  his  note, 
but  if  he  had,  then  he  set  up  a  demand  in  compensation  and 
reconvention,  which  exceeded  the  plaintiff's  claim  by  two 
hundred  and  forty-four  dollars,  on  which  he  was  entitled  to 
legal  interest.  The  District  Court  sustained  the  plea,  and 
gave  judgment  in  favor  of  the  defendant,  against  the  plain- 
tifi^  for  the  balance,  with  5  per  cent,  interest.  The  plaintiff 
appealed. 

JUarsaudet^  for  the  appellant. 
L.  Jamfii  contra. 

BuUard^  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  he  endorsed  a  note  for  the  defen- 
dant, and  took  a  mortgage,  to  secure  him  against  said  en- 
dorsement. He  further  alleges,  that  he  has  paid  said  note, 
and  prays  for  an  order  of  seizure  and  sale  on  his  mortgage, 
which  was  granted. 

The  defendant  made  opposition  on  two  grounds : 

1.  The  plaintiff  has  furnished  no  proof  that  he  has  paid 
the  note  sued  on. 

2.  That  if  he  has  paid  the  same,  the  debt  is  extinguished 
by  compensation,  and  a  balance  due  in  reconvention,  for  this: 
that  eight  years  ago,  this  opponent  left  in  the  hands  of  the 
plaintiff,  the  sum  of  eighteen  hundred  dollars,  due  him  for 
land  and  slaves,  purchased  by  the  said  plaintiff,  on  which  he 
is  entitled  to  five  per  cent,  per  annum  interest,  all  of  which 
remains  unpaid.  On  this  opposition,  an  injunction  was  ob- 
tained against  the  order  of  seizure  and  sale. 

49  VOL.  XIV. 
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Eastuv  Di8t.      The  plaintiff  pleaded  a  general  denial,  and  prayed  that  the 

February,  1840.  injuction  be  dissolved. 

There  was  judgment  sustaining  the  plea  in  reconvention, 
after  extinguishing  the  plaintiff's  demand,  for  the  sum  of 
two  hundred  and  forty-four  dollars,  with  interest  at  five  per 
cent.    The  plaintiff  appealed. 

It  is  in  proof,  that  in  the  year  1830,  in  the  settlement  and 
partition  of  the  succession  of  Zenon  Rixner,  the  plaialiflf, 
Zeringue,  whose  wife  was  one  of  the  heirs,  became  responsi- 
ble, and  engaged  to  pay  the  defendants  another  of  tbe 
heirs,  Xhe  sum  of  eighteen  hundred  and  eight  dollars  thirty- 
three  and  two-third  cents.  The  above  balance,  was  the  price 
of  land  and  slaves,  received  by  the  plaintiff^  over  and  above 
tbe  share  conung  to  his  wife,  and  consequently  bears  interest 
at  five  per  cent,  from  the  time  it  was  due. 


The  judgment  of  the  District  Court,  is,  therefore,  affirmed, 
with  costs. 


44  m\ 


LAWRENCE  &  HILL  V8.   OAKET    ET    AXm 


APPSAL   rROM  TBI   COMMBRGI4L   COURT   OF  RKW-ORLBANB. 


Wheneyer  a  penon  not  a  party  to  a  bill  or  note,  puts  his  name  on  iU 
he  is  presumed  to  have  done  so  as  surety,  unless  this  prasomption  \s 
decftroyed  by  other  circumstances  appearing. 

But  where  the  endorsers'  names  appear  first  on  a  bill,  although  not  the 
payees,  and  no  explanatory  evidence  is  offered,  their  endorsement  will 
be  considered  as  a  direct  and  positive  undertaking  on  their  part,  and 
not  conditional. 

By  endorsing  a  bill  not  payable  to  their  order,  the  defendants  becam* 
guarantors  for  its  punctual  payment  at  maturity. 
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This  18  an  action  by  the  payees  against  the  defendants,  as  Eatrrk  Dibt. 
endorsers  of  a  bill  of  exchange.  One  W.  B.  Tebo  drew  a  bill  Febntary,  i84o. 
at  New-Orleansy  December  19th,  18S9,  for  nine  hundred  and 
thirty-seven  dollars,  payable  to  the  order  of  Lawrence  &  Hill, 
at  the  counting-house  of  S.  W.  Oakey  &  Co.,  in  New-Orleans, 
three  months  after  date.  The  bill  was  drawn  on  Messrs.  J.  H. 
Duggan  &  Co.,  Rodney,  Mississippi.  It  is  endorsed  by 
S.  W.  Oakey  &  Co.,  and  by  the  payees,  who  are  the  holders. 

The  plaintiffs  allege,  that  the  defendants  endorsed  said  bill 
at  the  time  it  was  drawn,  and  by  agreement,  charged  two 
and  one  half  per  cent,  commission  for  the  use  of  their  names. 
That  by  said  endorsement  they  guaranteed  the  payment 
therecrfat  their  counting-house,  at  maturity.  That  the  bill 
was  intended  to  have  been  drawn  payable  to  their  order,  but 
was,  through  error,  made  payable  to  the  plaintiffs.  That 
it  was  accepted  by  the  drawees,  who  reside  in  Mississippi  and 
are  said  to  be  insolvent.  The  drawer  has  left  the  state,  and 
the  defendants  are  the  only  persons  here  liable  for  the  pay- 
ment of  the  same.  They  allege,  that  payment  of  this  bill 
was  demanded  at  the  counting-house  of  defendants  and  re- 
fused, when  it  was  protested,  and  due  notice  thereof  given 
to  all  the  parties  interested.  They  pray  judgment  for  its 
amount. 

The  defendants  denied  all  the  allegations  in  the  petition, 
and  admitted  their  signatures. 

Upon  these  pleadings  and  issues  the  cause  was  tried.  It 
18  admitted  that  the  only  evidence  offered  on  the  trial  was 
the  bill  of  exchange  and  protest.  The  cause  was  submitted 
to  a  jury,  with  this  evidence  on  the  petition  and  answer. 
The  jury  returned  a  verdict  for  the  plaintiffs.  A  strenuous 
effort  was  made  to  obtain  a  new  trial,  and  overruled.  From 
judgment  confirming  the  verdict,  the  defendants  appealed. 

Jl.  Peirce,  for  the  plaintiffs : 

1.  When  a  person,  not  a  party  to  a  note  or  bill,  puts  his 
name  upon  it,  he  is  presumed  to  have  done  so  as  surety,  and 
OS  such,  is  as  much  bound  as  an  endorser  would  be  if  regularly 
notified  of  protest.  Smitk  vs.  Gorton,  10  Lomriana  Reports^ 
374. 
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^Asnsv  Dm.      2.  With  this  authority  before  the  appellants  they  could 
^f^o'»'«'^»  t84o.  hq^  jjQp^  for  success  in  this  court.     They  are,  therefore, 

liable  for  damages.  6  Laviiiana  Reports^  640,  Coffin  vs.  PaH' 
deUy;  7  Idem.,  167,  Menard  vs.  Coa?;  8  /dem.,  180,  M'Phi- 
Imf  Exectutars  ye.  GOUse;  IS  Idem.,  424,  HubbeUys.  Clannan. 

5.  The  plainliSs  counsel  cited  the  following  additional 
anthorities.  3  Jlfor/tn,  JV*.  S.,  659  ;  5  Massachusetts  Reports^ 
358 ;  1 1  Idem.,  435 ;  3  Idem.,  274 ;  9  Idem.,  WhUt  v& 
Hawland;  4  Pickering,  311,  383;  14  Johnson,  514;  2 
Douglass,  614;  3  Coi^en,  252. 

6.  B.  Duncan,  for  the  defendants : 

1.  The  verdict  and  judgment  in  the  court  below,  violate 
the  first  principles  of  the  law  of  Bills  of  Exchange.  The 
endorser  of  a  bill  of  exchange  is  sued,  and  no  evidence  whal- 
ever  offered  that  they  had  ever  been  notified  of  the  protest 
Bayley  on  Bills,  315 ;  1  Martin,  JV*.  S.,  321 ;  10  Mariva,  707. 

2*  An  attempt  is  made  to  hold  the  defendants  liable  to  the 
plaintiffs,  vAo  are,  themselves,  the  payees  of  the  draft,  aod  ihe 
defendants  but  endorsers.  It  is  not  pretended  that  no  case 
can  occur  where  a  second  may  not  be  liable  to  the  first  en- 
dorser ;  it  is  only  insisted  that  the  law  never  presumes  such 
liability  ;  and  it  is  only  on  special  allegations,  supported  by 
competent  testimony,  that  the  legal  presumptions  can  be 
destroyed,  and  responsibility  attached  to  an  endorser  on  a  bill 
of  exchange  in  the  hands  of  a  payee.  Herrick  vs.  Camm, 
12  Johnson's  Reports,  160;  SUlmanys.  Wheeler,  17  Johnsw't 
Reports,  328. 

3.  The  cases  from  Massachusetts  Reports,  and  13  Johnson, 
175 ;  14  Idem.,  349  ;  15  Idem,,  425,  were  all  cases,  where  the 
declarations  contained  counts  with  special  averments,  sinailar 
in  effect  to  those  in  the  petition  in  this  case-;  and  where  the 
proo/9  sustained  the  averments,  the  plaintiffs  had  judgment, 
not  otherwise. 

4.  The  case  quoted  from  10  Louisiana  Reports,  374,  is  not 
strictly  applicable  to  this  case.  There  the  instrument  sued 
on  was  a  promissory  note,  here  it  is  a  bill  of  exchange.  The 
presumption  which  arose  against  the  defendant  in  that  case 
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cannot  bold  good  in  this.  The  court  will  not  give  the  EAimM  Din*. 
plaiotiSs  more  favor  than  they  have  asked  for  themselves.  ■f*gft"«»ry»  mo. 
They  aver  that  it  was  intended,  and  that  so  all  of  the  parties 
understood  the  case ;  that  it  was  an  error  in  making  the 
draft  payable  to  the  order  of  the  plaintiffs,  whereas  it  was 
intended  that  the  same  should  have  been  made  payable  to 
the  order  of  the  defendants.  Suppose  this  had  been  done, 
the  defendants  would  have  been  the  payees  and  first  en-> 
dorsers,  and  the  plaintiffs  subsequent  endorsers  and  holders. 
In  that  hypothesis,  what  would  have  been  the  rights  and 
obligations  of  the  parties?  Assuredly  the  plaintiffi  would 
have  been  obliged  to  prove  notice  of  protest. 

5.  In  this  community  it  has  not  been  an  unusual  circum- 
stance, on  the  contrary  it  is  every  day  practice,  for  subsequent 
parties  to  sign  instruments  before  those  who  are  presumed  to 
have  signed  jfirst,  have  in  fact  done  so.  Promissory  notes  are 
frequently  signed  by  the  payees  and  endorsers,  before  they 
have  been  signed  by  the  drawer.  No  inference  is,  therefore, 
to  be  drawn  against  the  defendants,  from  the  fact  that  they 
did  endorse  the  draft  before  others  had  signed  it,  who  were 
bound  to  do  so  in  order  to  make  it  effectual. 


Marphy,  /.,  delivered  the  opinion  of  the  court. 

This  case  bears  much  analogy  to,  and  can  hardly  be  dis- 
tinguished from  that  of  Smith  vs.  Gorton,  10  Louisiana  Re- 
ports, 376.  It  is  brought  on  a  bill  of  exchange,  drawn  by 
one  Tebo,  on  Duggan  &  Co.,  of  Mississippi,  and  made  paya- 
ble to  the  order  of  plaintiffs,  at  the  counting-house  of  the 
defendants.  The  latter  endorsed  the  bill  for  the  purpose,  it 
is  alleged,  of  guaranteeing  its  punctual  payment  at  maturity. 
Whatever  may  have  been  the  decisions  made  in  other  states, 
in  cases  of  this  kind,  the  well  settled  law  here  is,  that,  where 
a  person,  not  a  party  to  a  bill  or  note,  puts  his  name  upon  it, 
he  is  presumed  to  have  done  so  as  surety,  unless  he  destroys 
that  presumption  by  showing  surprise,  fraud,  &c.,  or  any 
other  such  circumstance.  No  explanatory  evidence  has 
been  offered  by  defendants,  why  their  names  appear  first  on 
the  back  of  this  bill ;  we  must  then  consider  their  endorse- 


WheDCTer  a 
person,  not  a 
party  to  a  biU  or 
note,  poU  his 
name  on  it,  he 
is  presamed  to 
have  done  so  as 
surety,  unless 
thispresomptlon 
is  destroyed  by 
showing;  some 
circamstanoe  to 
that  effect. 
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EAfTBiiK  DisT.  tnent  as  a  direct  and  positive  undertaking,  on  their  part,  to 

February,  1840.  pay  this  bill,  and  not  as  a  conditional  one.    An  absolute 

x^wmsHcx     guaranty  could  have  been  written  over  their  name.    But  the 

A^iu       appellants  contend  that  the  plaintiffs  should  be  bound  by 

OAUTETAL    their  own  pleadings.     That  they  have  themselves  averred 

Bat  where  the  ^jj^t  the  bill  was  intended  to  have  been  drawn,  not  to  their 

endorsers  names  ' 

appear  first  on  a  order,  but  to  that  of  the  defendants.  They  say,  that  if  this 
not'the* payees,  had  been  done,  defendants  would  have  been  payees,  and  first 
to**  ^idemMTis  ^^d^i'scrs,  and  as  such,  entitled  to  all  the  rights  of  regular 
offeredytheiren-  endorsers  on  negotiable  paper.  The  fact  of  the  bill  having 
he  considered  as  been  domiciliated,  for  its  payment,  at  the  counting-house  of 
riTHnde^allinff  defendants,  gives  strong  countenance  to  this  allegation  of 
on  their  part,  error.  If  such  an  error  has  been  really  committed,  it  is  not 
tionai.  by  the  plaintiffs,  and  it  is  one  of  which  the  defendants  roust 

.  ^iix':^^.  have  been  cognizant.  By  putting  their  name  to  a  bill  not 
able  to  their  or-  made  to  their  order,  they  must  have  known  that  they  were 

dcr,  the  defend-         ,  .  ,  ,  "^         .  .  . 

antsbeeamegaa-  makmg  themselves  not  endorsers,  but  guarantors,  as  the 
p!mctnai  ^""^pay!  plaintiffs  allege  them  to  be.  But  after  all,  they  might  well  be 
roentatmatnritj.  considered  as  having  received  that  notice,  which  they  com- 
plain of  having  been  deprived  of,  in  consequence  of  such 
error,  for  the  demand  on  the  acceptor  has  been  made  at  their 
own  counting-house,  where  they  very  well  knew  that  no 
funds  had  been  provided,  and  where  they  witnessed  them- 
selves, in  some  manner,  the  dishonor  of  the  bill.  The  ap- 
pellees have  prayed  for  damages,  as  on  a  frivolous  appeal. 
We  do  not  think  this  a  proper  case  to  award  them ;  an  inte- 
rested party  may,  perhaps,  have  had  some  doubts,  and  enter- 
tained some  hopes  of  reversal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  court  below  be  affirmed,  with  costs. 


■  ■■      ■■ • ' '  '■  ■ 
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Eirrsur  Dibt. 
P0YDRA8  VS.   BELL.  Febmary,  1840. 


APFKAL  FEOM  THE  COUftT    OF  TBS    FlftST  JUDICUL  DI8TKICT. 

rhe  certificate  of  the  notary  is  ffrimd  facie  evidenoe  of  a  demand  on  the 
maker  of  a  note,  and  that  it  was  made  at  hia  domicil,  at  the  place  stated 
therein,  although  it  be  not  to  set  forth  in  the  petition. 

This  is  an  action  against  the  endorser  of  a  promissory 
Bote.  The  plaintiff  alleges,  that,  at  maturity,  said  note  was 
presented  for  payment  at  the  store  of  the  maker,  (J.  C. 
Morris)  in  St.  Francisville,  and  protested  for  non-payment, 
ttd  due  notice  thereof  given  to  the  endorser. 

The  defendant  pleaded  a  general  denial,  and  denied  spe- 
cially that  any  demand  of  payment  was  made  on  the  maker 
tf  the  Dote,  and  pfays  to  be  dismissed. 

The  plaintiff  offered  in  evidence  the  note,  protest  and 
^ary's  certificate.  The  notary  states  in  his  certificate,  that 
K  went  to  the  store  of  the  maker  of  the  note,  in  St.  Francis- 
rille,  on  the  day  it  became  due,  and  demanded  payment  of 
^  clerk  (Morris  being  out),  who  replied  he  had  no  funds  to 
^J  it.  Notice  of  protest  was  then  put  in  the  post-office  at 
1^  Francisville,  directed  to  the  endorser  at  New-Orleans,  the 
(lace  of  his  residence.  It  was  in  proof,  that  J.  C.  Morris,  the 
^er  of  the  note,  kept  a  store  at  Bayou  Sarah. 

Upon  this  evidence,  there  was  judgment  for  the  plaintiff, 
tod  the  defendant  appealed. 

L  Janmij  for  the  plaintiff. 
MUcheUf  contra. 

•WorpAy,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  defendant,  as  endorser  of  a 

luissory  note  drawn  by  one  J.  C.  Morris.     The  only  point 

le  turns  on  the  sufficiency  of  the  demand  made,  on  the 

er  of  the  note.     It  is  proved  by  the  notary's  certificate, 

le  out  in  conformity  with  the  act  of  the  19th  of  March, 


F0T1>ttAS 

V$. 

BBIX. 


S92  CASES  IN  THE  SUPREME  COURT 

Eavrks  Dist,  1827.    The  notary  states,  that  a  demand  was  made  at  the 

rebruary,  1840.  gio^e  Qf  the  maker  at  St.  Francisvilley  in  the  parish  of  West 

wHiTTSMou    Feh'ciana.     This  is  said  to  be  insufficient,  because  the  plain- 

uAKBrHowxLL  ^^^^^  petltlon  doBS  not  allege  and  set  forth  the  maker's 

domicil  to  be  there ;  and  because,  no  place  being  mentioned 
in  the  note,  the  presumption  is,  that  the  drawer  resides  in 
New-Orleans,  which  is  the  residence  of  the  payee.  The 
presumption,  if  any  exists,  may  be,  that  the  note  was  exe- 
cuted in  New-Orleans,  but  not  that  the  maker  had  his 
domicil  there.  Be  (hat^  as  it^  may,  the  notary's  certificate 
forms  prim^/ocie  evidence  that  (he  demand  was  made  at  the 
proper  place,  and  is,  per  9e,  sufficient  until  rebutted  by  direct 
proof.  The  appellee  has  prayed  for  damages ;  they  cannot 
be  awarded,  because  he  has  not  demanded  them  in  due  time, 
in  accordance  with  article  890,  of  the  Code  of  Practice. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


WHITTEMORE  V8,   LEAKE   &  HOWELL. 

APrSAL   FROM  THB   COURT  OF  THE   THIRD    DISTRICT    FOR  THB  PARI8R    OF 
WBST   FELICIANA,  THB    JUDGE   THEREOF   PRBBIDINO. 

A  certified  copy  of  the  notarial  protest,  and  certificate  of  notice  to 
the  endorsers,  &c,  is  sufficient  evidence  of  the  protest  and  notice  to 
the  endorser. 

Where  the  endorser  lived  seven  or  eight  miles  from  town,  notice  <iS 
protest  pat  in  the  post-office,  addressed  to  him  as  of  that  parish  and 
town,  being  the  place  where  he  reoeived  his  letters,  was  held  safficicDt 
service  of  notice. 

This  is  an  action  against  the  endorsers  of  a  promissof) 
note. 


V9. 
XSAlU*HOirXU 
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The  defendants  pleaded  the  general  issue ;  and  averred,  fiitrsiv  Din. 
that  there  was  no  legal  demand  and  protest ;  and  denied  FdmuoTf,  isia 
that  they  were  legally  notified  as  endorsers.     They  further    wsimKoBB 
pleaded  the  want  of  an  amicable  demand. 

On  the  trial,  a  duly  certified  copy  of  the  protest  and  certi- 
ficate of  notice  to  the  endorsers  was  offered  in  evidence, 
which  was  objected  to  by  the  counsel  for  the  defendant  on 
the  ground  that  the  originals  should  be  produced  or  accounted 
for,  as  the  best  evidence.  The  court  overruled  the  objection, 
admitted  the  evidence,  and  the  defendant  took  his  bill  of 
exceptions. 

The  evidence  showed  that  the  defendants  resided  in  the 
parish  of  West  Feliciana,  about  seven  or  eight  miles  from  St. 
Francisville,  at  which  place  they  received  their  letters  and 
papers,  being  the  nearest  post-office.  The  certificate  of  the 
notary  states,  that  he  deposited  notices  on  the  day  of  the 
protest,  addressed  to  the  endorsers  in  West  Feliciana,  St. 
Francisville,  in  the  post-office  at  the  latter  place.  The 
defendant's  counsel  contended  that  this  was  insufficient; 
that  they  should  have  had  personal  notice. 

There  was  judgment  for  the  plaintiff,  and  the  defendants 
appealed. 

Boyle,  for  the  plaintiff,  urged  the  affirmance  of  the  judg- 
ment, with  damages  and  costs. 

Turner,  for  the  defendants,  relied  upon  the  following  points 
for  a  reversal  of  the  judgment : 

1.  The  court  erred  in  receiving  the  copy  of  the  protest,  and 
copy,  of  certificate  of  notice,  in  evidence. 

2.  The  testimony,  if  received^  does  not  show  that  the 
defendants  are  liable,  because  it  does  not  prove  that  they 
were  duly  and  legally  notified  of  the  protest  and  dishonor  of 
the  note  endorsed  by  them. 

8.  It  is  insisted  there  is  no  proof  of  legal  notice  to  the 
endorsers.  Notices  were  put  in  the  post-office  at  St.  Francis- 
ville, directed  to  them  in  West  Feliciana,  St.  Francisville, 
when  it  is  shown  they  live  seven  or  eight  miles  from  that 

50  VOL.  XIV. 
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BAsmir  Drar.  town.     NoUce  sbould  have  been  given  or  sent  lo  them 

fyitfruary,  in¥y.  personally,  or  left  at  their  domicil.     Bdh/  on  BOh,  171—2, 

wnimou    17  ;    Chkty  on  BUb,  282,  895,  396;   fl  Martin,  JVl  S.,  66^ 

BuUard,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  being  sued  as  endorsers  of  a  promissory 
note,  rely  upon  the  want  of  a  regular  protest,  and  due  notice 
to  them. 

In  the  progress  of  the  trial,  the  plaintiff  offered  in  evidence 
a  document  purporting  to  be  a  copy  of  a  notarial  protest 
and  certificate  of  notice.  Its  introduction  was  opposed  on  the 
ground  that  the  original  ought  to  be  produced  or  accounted 
for;  and  that  the  copy  of  the  certificate  did  not  appear 
to  have  been  recorded  by  the  notary,  nor  to  have  been 
signed  by  two  witnesses.  These  objections  were  over- 
ruled, the  protest  admitted,  and  the  defendant  took  bis  bill 
of  exceptions.  It  is  the  opinion  of  this  court,  that  the  judge 
did  not  err.  The  act  of  1827,  concerning  protests  and 
notices  to  drawers  and  endorsers,  authorizes  notaries  to  add 
a  certificate  to  their  protests,  stating  the  manner  in  which 
any  notices  of  protest  to  drawers  and  endorsers  were  served 
or  forwarded^  and  it  provides  that  ^^  whenever  they  shall 
have  done  so,  a  certified  copy  of  such  protest  and  certificate 
shall  be  evidence  of  all  matters  therein  stated.** 
K  certified  coffu     The  certificate  of  service  appears  to  have  been  attested 

of  the  notarial  ,  »«i     .  .       ■  i 

protest,  ftnd  cer-  by  two  Witnesses.  Their  names  appear  m  the  copy,  and  we 
to^h^ienL^iSl^  ^^^  ^°  presume  that  they  signed  the  original.  It  is,  ihere- 
&o.,  isnifficient  fore,  not  important  to  inquire    whether  the    act  of  1827 

evidence  of  the  i    i    i  ^  ««i»#     .        i  .  •      i  ^       «     •.« 

i>rotest  and  no- Repealed  that  of  1821,  in  this  particular.     See  1  Moreen^s 

tice  to  the  en-  jV-~— #   Oft 
doner.  Dtgesty  96. 

Where  the  But  it  is  contended,  that  the  notices  given  in  this  case,  as 
aeveTOT  cigM  '^  app^ars  by  the  certificate,  are  not  such  as  the  law  requires 
miiesfromtown,  (q  bind  the  endorsers.     The  proof  is  that  the  notices  were 

notiee  of  protest  "^ 

pat  in  the  post-  put  into  the  post-ofilice  at  St.  Francisville,  directed  to  them 
tohmk\softhat  ^3  of  West  Feliciana,  St.  Francisville;  that  they  lived  at 
parish  and  town,  between  seven  and  eight  miles  from  town  ;  that  they  were 

being  the  place  .  ^  '  ^ 

where  he  Kceiv-  in  the  habit  of  getting  their  letters  there,  and  that  there  is  no 
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post-office  nearer  to  their  residence.    This  appears  to  ue  suf*  Bisnnv  Dm. 
ficieat  notice,  under  the  second  section  of  the  act  of  1827,  J^<ft"«ity>  tfMK 
which  provides  that  when  the  party  to  be  notified  does  not    voittpklijui 
reside  in  the  town  or  city  where  the  protest  shall  be  made,      tr^?^ 
then  it  shall  be  the  duty  of  the  notary  to  put  into  the  '^* 

■^  *^  "^  OEOBGB  XT  AX* 

nearest  post-office,  a  notice  of  such  protest  to  such  drawer,  ed  his  letters, 
acceptor,  and  endorsers,  or  others,  addressed  to  them  at  their  ci"t*Mi^i^^f 
domicil,  or  usual  place  of  residence.     Ibid.  notice. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 


*M0NTPELIER    ACADEMY   TRUSTEES  T*.    GEORGE   ET   AL. 

APPAAL  F&OM  THE    COURT  07   THS   EIGHTH  JaDfOIAL  DIBTEICT,  FOE  THE 
PAEISU  OF   ST.  HELENA,  JUDGE   MOEGAN,  OF  THE  TBIED,  FEESIDING. 

Whore  a  eorpontioxi  is  made  the  mere  creature  of  legislatiye  wiH,  esta- 
blithed  for  the  general  good,  endowed  by  the  state  akne,  the  legislatare 
may,  at  pleasure,  modify  the  act  of  incorporation  or  law,  by  which  it  was 
created.  The  trostees  of  such  a  corporation  are  mere  mandatories  of 
the  State. 

Bat  where  certain  individuals  axe  incorporated  and  constituted  a  body 
politic  as  trustees  of  an  academy^  with  power  to  acquire  property,  and 
reoeiye  donations  from  indiTidoals  and  the  state,  on  condition  to  establish 
an  academy  and  educate  pupils ;  and,  also,  receive  a  yearly  grant  from 
the  statey  on  condition  to  teach  a  certain  number  of  indigent  children,  and 
comply  with  such  conditions :  Held^  that  the  corporators  acquired  Tested 
rights,  in  the  nature  of  a  contract,  which  cannot  be  taken  from  them  by 
the  state,  without  a  manifest  violation  of  the  Constitution  of  the  United 
States.    Art.  1.  seo.  10. 

This  is  an  action  instituted  by  the  board  of  trustees  of  the 
Montpelier  Acadenny,  who  were  appointed  by  the  original 

*Thi8  case  was  decided  at  the  January  term,  18^,  but  suspended  by  an 
application  for  a  re-hearing. 
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Eaitbbv  Dm.  act,  creating  and  incorporating  said  academy,  and  consiila- 
^^Bbruanf^  1840.  i\^g  them  a  body  politic,  praying  for  a  writ  of  quo  warranto 
xoirrnuER    ^o  issue  against  the  defendants,  who,  they   allege,  have 
TKuvms      usurped  the  authority  of  trustees  under  an  act  of  the  legiala- 
V*.  ture,  which  they  allege  to  be  unconstitutional ;  and  requir- 

ing said  defendants  to  show  by  what  authority  they  exercise 
the  rights  and  privileges  of  trustees  of  the  Montpelier  Aca- 
demy. 

The  petitioners  show,  that  by  an  act  of  the  legislature, 
passed  in  1833,  the  Montpelier  Academy  was  incorporated, 
and  they  were  appointed  trustees  in  said  act ;  created  a  body 
politic  and  corporate,  with  power  to  acquire  property  by  do- 
nation, purchase  or  otherwise,  on  condition  of  establishing'  an 
institution  for  the  purposes  of  education,  and  that  they  re- 
ceived a  grant  from  the  state  of  twenty-five  hundred  dollars 
per  annum,  on  the  further  condition  of  educating  twenty-five 
indigent  children,  and  building  houses  sufficiently  commo- 
dious to  accommodate  the  students,  &c.  They  allege  that 
they  have  complied  with  the  conditions  of  the  a^t  of  incor- 
poration, but  that  the  legislature  has,  by  two  subsequent 
acts,  modified  and  repealed  their  corporate  rights,  and  ousted 
them  from  their  office  and  corporate  privileges  and  rights, 
and  gave  them  to  the  defendants.  They  pray  that  the  de- 
fendants be  cited,  and  a  writ  of  quo  warranto  awarded,  re- 
quiring them  to  show  by  what  authority  they  continue  to 
s  hold  and  exercise  the  office  of  trustees,  &c.;  and  that  they  be 
adjudged  to  deliver  up  to  the  petitioners  as  a  corporation,  all 
their  corporate  rights,  records,  funds,  &c.,  with  twenty.five 
hundred  dollars  in  damages. 

The  defendants  excepted  to  the  right  of  the  petitioners  to 
sue,  because  the  writ  of  quo  warrairUo  issued  without  proper 
authority,  and  that  the  plaintiffs  were  not  the  only,  or  all,  of 
the  trustees,  but  that  others  were  created  by  the  act  of  1834 ; 
and  for  answer,  they  say  that  the  corporate  body  created  by 
the  act  of  1833,  and  modified,  altered  and  continued,  by  sub- 
sequent acts,  is  a  public  eleemosynary  corporation,  wholly 
under  the  control  of  the  legislature,  who  has  the  right  to 
alter,  amend,  or  abolish  (he  same,  whenever  the  public  good 
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or  convenience  requires  it ;  and  liiat  the  defendants  were  Eimu  Din. 
appointed  trustees  under  the  act  approved  January  20th,  February^  i84o. 
1836.      They  pray  that  the  demands  of  the  plaintiffs  be    xoHTPSLiKm 
rejected.  academy 

•»  TBVSTEXS 

Upon  these  pleadings  and  issues  tlie  parties  went  to  trial.     „^^y^, 
The  learned  and  able   district  judge,  before  whom  the 
cause  was  tried,  summed  up  the  case  as  follows  : 

The  defence  is  based  entirely  upon  the  acts  of  18S4  and 
1836,  and  consequently,  the  allegations  of  the  plaintiff,  so  far 
as  not  put  at  issue  by  the  pleadings,  are  admitted,  or  consi- 
dered as  proven.  The  first  section,  of  the  act  of  30th  of 
March,  1833,  creates  the  corporation  by  the  name  and  style 
of  the  Trustees  of  the  Montpelier  Academy,  and  ^*by  that 
name,  shall  have  perpetual  succession,  JLc."  Sec.  2d  provides, 
that  the  said  corporation  shall  have  power  and  authority  to 
acquire,  possess  and  hold  every  species  of  property  whatever, 
&c.  Sec.  3d  provides,  that  **  it  shall  be  the  duty  of  the  said 
trustees,  and  their  successors  in  office,  to  administer  the 
property  and  funds  of  the  said  corporation  with  prudence, 
&c.  Sec.  4th,  fixes  the  time  of  the  meeting  of  the  board, 
and  authorizes  the  board  to  consider,  that  a  member  has  re- 
signed, if  he  should  fail  to  attend  if  required,  and  to  proceed 
to  the  election  of  another  to  fill  the  vacancy.  By  the  7th 
section,  it  is  enacted,  ^Hhat  the  board  of  trustees  shall  have 
power  to  remove  all  officers  of  their  own  body,  as  well  as  of 
the  academy,  at  their  pleasure,  and  again  appoint  others  in 
their  stead."  The  10th  section  provides,  that  no  part  of  the 
money  appropriated  by  this  act,  shall  be  drawn  from  the 
state  treasury,  until  it  be  proven  to  the  slate  treasurer,  by 
the  certificate  of  the  trustees  of  said  institution,  that  conve- 
nient houses,  sufficiently  large  to  accommodate  forty  scholars, 
shall  have  been  provided,  and  the  title  to  which  shall  be 
vested  in  full  property  in  the  trustees  of  said  academy,  &c. 
These  sections  clearly  establish,  first,  ^Hhat  the  board  of  trus- 
tees nominated  in  the  first  section,  are  clothed  with  the  ex- 
clusive rights  of  removing  members  of  their  own  body,  and 
appointing  others  in  their  place  ;  and  secondly,  that  before 
they  could  derive  any  benefit  from  the  appropriation  made  by 
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EAvrBRH  DitT.  the  state ;  that  they  should  acquire  in  full  property,  certain 
Fetfnuvry^  1840.  real  estate.     Corporations  are  of  two  kinds,  political  and  pri- 

xoHTPEUBB^  ^*^®*    P^l'^^c*^^  corporations  are  those  which  have  principally 

AGADBMT      for  their  object  ihe  administration  of  a  portion  of  the  state, 

tw.  and  to  whom  a  part  of  the  powers  of  government  is  delegated 

oioBox  IT  ku  jQ  iIjj^^  effect  Civil  corporations,  are  those  which  relate  to 
temporal  police,  such  as  colleges,  or  universities,  founded  for 
the  instruction  of  youth,  and  the  like.  Louisiana  Code^  420, 
421,  and  422.  Such  acts  of  incorporation  as  involve  a  con- 
tract, can  only  be  repealed  when  the  public  good  requires  it ; 
and  then  the  legislature  are  bound  to  indemnify  persons 
who  may  be  injured  by  the  repeal.  The  eighth  secUoD  of 
the  act  under  consideration,  grants  to  the  corporation  the 
sum  of  twenty-five  hundred  dollars  per  annum  for  four  yeara^ 
on  certain  onerous  conditions  therein  expressed,  and  for  fur- 
ther conditions,  to  wit :  ^  the  acquisition  of  certain  real  estate 
provided  for  by  the  tenth  section.'  This,  in  the  opinion  of  the 
court,  created  a  contract  between  the  state  and  the  board  of 
trustees,  created  by  the  first  section  of  the  act,  and  their  suc- 
cessors in  office,  legally  chosen  according  to  the  provisions  of 
that  act ;  which  cannot  be  avoided,  modified  or  changed 
by  the  legislature,  without  the  assent  of  the  corporators.'' 
C)onstUvJti(m  of  the  State  ofLomHanOj  artide  6thy  secHon  20. 

There  was  judgment  restoring  the  possession  of  the  corpo- 
ration, estate  real  and  personal,  together  with  the  recwds 
and  archives  thereunto  belonging,  to  the  plaintifib,  reserving 
to  them  any  rights  they  might  have  for  damages.  The  de- 
fendants appealed. 

tSndrewSy  for  the  plaintiffs  : 

1.  The  exception,  that  the  trustees  made  by  the  act  of 
1834,  as  well  as  those  originally  constituted  trustees  by  the 
act  of  1833,  are  not  made  parties  to  the  suit. 

They  are  not  recognized  as  being  trustees.  The  legisla- 
ture had  no  right  to  appoint  them.  But  any  individual  may 
issue  out,  and  maintain  writ  of  quo  warranto.  See  Cade 
ofPractkef  article  869. 

2.  It  is  contended,  that  this  is  a  public  eleemosynary  cor- 
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poralion,  and  under  the  entire  will  and  control  of  the  legid-  EArrcvw  Hmt. 
laiure,  and  can  be  altered  or  abolished  by  (hem,  at  pleasure.  ^^^"^  '^^' 
What  is  a  public  corporation  %    What  a  private  one]    See    xoTrrpsunT" 
Lomriana  Code,  articles  420,  421,  and  422.  ^m"^ 

3.  The  act  of  1833,  incorporating:  the  Montpelier  Acade-  '>'«• 
my,  18  a  private  act  of  incorporation.     It  creates  a  commuta- 
tive contract  between  the  legislature  of  Louisiana,  and  the 
corporators,  and  their  successors,  duly  elected  by  themselves, 

in  conformity  with  their  charter ;  and  the  act  of  1836  is  a  law 
impairing  the  obligation  of  that  contract;  and  consequently, 
null  and  void.  Constitution  of  the  U.  S.,  article  1,  section  10. 
Constitution  of  Louisiana,  article  6thy  section  20. 

See  also  the  case  of  the  trustees  of  Dartmouth  College  vs. 
Woodward,  4  Wheaton^s  Reports,  518.  See,  also,  11  Peters^ 
420,  Charles  River  Bridge  vs.  Warren  Bridge,  which  will  be 
relied  upon  by  the  defendants,  but  it  is  not  a  parallel  case. 

4.  The  charter  gives  perpetual  succession  to  the  indivi* 
duals  in  whose  favor  it  is  passed,  and  it  provides  for  the  man- 
ner in  which  said  succession  shall  be  kept  up,  viz :  by  elections 
duly  made  by  them,  said  corporators,  according  to  said  char- 
ier.   See  act  of  1833,  page  108,  section  1,  3,  5,  and  7. 

5.  The  article  of  the  code  438,  if  it  indeed  can  be  applied 
to  a  case  like  this,  roust  be  strictly  pursued.  It  authorizes 
the  legislature,  when  the  public  good  requires  it,  to  abolish 
corporations  by  indemnifying  and  remunerating  the  corpora- 
tors, in  the  same  way  as  any  private  property  can  be  taken 
for  public  use.  But  this  does  not  authorize  them  to  continue 
the  corporation  under  the  control  of  others,  any  more  than 
their  having  the  power,  or  the  District  Court  having  the 
power,  to  grant  divorces  or  dissolve  matrimon}%  authorizes 
them  to  appropriate  a  man's  wife  to  themselves,  or  to  give 
her  to  another. 

Lawson,  for  the  defendant : 

Corporations,  legally  established,  can  exercise  and  enjoy 
all  the  rights  which  belong  to  them  by  their  charters,  and 
noneother.  Louisiana  Code,  article  424 ;  2  Renins  Com.  226. 
The  modern  doctrine  is  to  consider  corporations  as  having 
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tiAmmr  Diit.  such  powers  as  are  specifically  granted  by  the  act  of  incor- 

Felnvanf,  1840.  poration.     2  Kent's  Cam.  239.     The  plaintif&  contend,  that 

xoirrrBLisE    the  act  of  incorporation,  by  which  the  corporation  was  called 

TKViTBB      ^^^^  existence,  is  a  contract  between  the  state  and  the  cor- 

^*  porators:  and  that  this  contract  has  been  violated  on  the 

OMBOS  ST  AL»     ' 

part  of  the  state,  and  the  defendants  in  this  case.  The  de^ 
fendants  deny  the  allegations  of  plaintifis,  and  ayer  that 
they  have  committed  no  wrong,  because  they  are  exercising 
functions  conferred  on  them  by  the  legislature,  and  that  ibe 
legislature  had  a  right  to  pass  the  act  clothing  (hem  with 
authority.  The  issue  then  was,  in  the  court  below,  does  ihe 
act  of  incorporation  amount  to  a  contract  between  the  state 
and  the  corporators  1  and,  if  so,  had  t.he  legislature  a  ri^bt 
to  oust  the  trustees,  and  substitute  the  defendants  ?  Xhese 
questions,  I  shall  consider  at  present,  so  far  as  the  refusal  of 
the  judge  a  quo  to  continue  the  case  or  bear  testimooy,  is 
concerned. 

2.  If  the  act  of  incorporation  is  a  contract  between  the 
state  and  the  trustees,  bow  is  it  to  be  established  1  By  the 
production  of  the  act.  How  is  its  violation  to  be  shown  ?  By 
proof,  unquestionably,  as  in  all  other  cases  of  violations  of 
contract. 

The  defendants  admit  that  they  enjoy  the  franchises  ori- 
ginally granted  to  the  plaintiffs,  but  justify  that  enjoymeol 
and  possession  by  an  act  of  the  legislature,  expressing^  the 
sovereign  will  of  the  state.  Was  the  court,  then,  correct  in 
refusing  to  continue  the  case,  and  to  hear  evidence  in  de- 
fence 1  Or  in  other  words,  was  the  judge  correct  in  receiv- 
ing the  admissions  of  defendants,  as  evidence  of  the  violatioa 
of  a  contract,  and  rejecting  so  much  of  the  admission  as  jus- 
tified that  possession,  by  an  act  of  the  legislature. 

The  rule  of  law  is,  that  admissions  must  be  taken  together^ 
and  the  court  violated  this  indisputable  elementary  principle;, 
in  refusing  to  hear  evidence. 

3.  The  judge,  in  refusing  to  hear  evidence,  violated  the 
clearest  principles  of  law.  He,  in  substance,  asserted  thai 
there  was  no  contingency  that  would  justify  the  legislature 
in  interfering  with  the  franchises  originally  granted. 
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Suppose  the  legislature,  subsequent  to  the  incorporation,  Eabtshh  Dibt. 
** deemed  it  necessary,  or  convenient  to  the  public  interest,"  ^^^uary,  i840. 
or  the  corporation  had  forfeited  its  charter  by  'Hhe  abuse  of    xohtpkubr 
its  privileges,"  or  the  refusal  "to  accomplish  the  conditions"      THumSi 
on  which  they  had  been  granted,  would  it  not  be  necessary  t». 

for  the  party  who  is  accused  of  usurping  the  franchises  of 
others,  to  show  the  reasons  for  the  exercise  of  these  privileges? 
It  is  substantially  averred  by  the  defendants,  that  the  contin- 
gency contemplated  by  law,  did  occur,  in  alleging  that  the 
legislature  had  the  power  reserved  in  the  elementary  princi- 
ples of  the  Louisiana  Code^  article  438. 

4.  The  corporation  is  a  public  one,  and  the  legislature  has 
the  power  to  alter,  amend  or  abolish  its  charter,  whenever 
"they  deem  it  necessary  or  convenient  to  the  public  interest," 
or  the  corporation  abuse  its  privileges,  or  refuse  to  perform  the 
coDditions  of  the  act  of  incorporation.  L(ndiiana  Code,  article 
438.     Old  Code^  page  92,  article  22. 

5.  The  power  to  dissolve  corporations,  necessarily  includes 
the  right  of  resuming  the  franchises  and  privileges,  which 
had  been  granted,  and  of  transferring  them  to  other  persons. 
If  I  sell  a  tract  of  land  to  A,  with  the  right  reserved  of  re- 
suming my  property  whenever  I  d^em  it  convenient  or  ne- 
cessary to  my  interest,  can  it  be  pretended  that  A,  has 
acquired  an  unconditional  and  absolute  interest  in  the  proper- 
ty? Or  that  I  cannot  resume  the  possession  and  substitute  B, 
in  the  use  and  enjoyment  of  it,  without  violating  my  con- 
tract with  A.  Admitting,  then,  for  argument,  that  a  legis- 
lative grant  is  a  contract  within  the  intendment  of  the  con- 
stitution, yet  it  must  be  so  with  all  the  conditions  imposed  by 
law.  The  elementary  principles  of  our  code  enter  into» 
and  form  a  part  of  that  contract,  and  the  legislature  may,  \ 
whenever  they  deem  it  necessary  or  convenient,  abolish  it  by 
dissolving  the  corporators,  and  by  substituting  others. 

6.  In  a  public  grant,  nothing  passes  by  implication  ;  and 
the  act  of  incorporation  can  contain  nothing  exclusive  of  the 
public  right  to  resume  the  franchises  or  privileges  granted 
to  the  plaintiffs.     11  Peters'  Reports,  547 ;  11  Und.  539. 

7.  If  a  contract  to  that  effect  should  be  implied,  it  would 

51  VOL.    XIV. 
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EASTBmH  Dirr.  be  Void  for  want  of  authority  in  the  legislature^  to  make 

February,  1840.  gQch  a  surrender  of  the  superintendence  of  education.    The 

MowmLtnT  ^^8^^  ^hus  said  to  be  parted  with,  is  one  which  is  essential 

^^nm^      to  the  security  and  well  being  of  society ;  entrusted  to  the 

V9.  legislature  for  purposes  of  government  and  general  good,  and 

such  rights  are  never  presumed  to  be  conveyed  or  restricted. 

They  are  entrusted  to  the  legislature  to  be  exercised,  not 

bartered  away  ;  and  it  is  indispensable  that  each  legislature 

should  assemble  with  the  same  measure  of  sovereign  power 

that  was  held  by  its  predecessors.     1 1  Peters*  Reports^  42S. 

8.  The  court  was  clearly  wrong  in  deciding  that  the  old 
board  should  have  the  appropriation  of  ten  thousand  dollars, 
made  on  the  1 1th  March,  1836.  It  cannot  be  presumed  (bat 
the  legislature  intended  to  appropriate  money  in  flavor  of  a 
set  of  men  whom  they  had,  by  legislative  enactment,  de- 
clared should  be  ousted,  and  deprived  of  the  right  of  exercising 
the  franchises  granted  by  the  act  of  incorporation. 

9.  The  right  of  the  state  to  control  and  superintend  her 
institutions  of  learning,  is  a  sovereign  power.  Sovereignly  is 
inherent,  inalienable,  and  indivisible.  But  it  is  objected  that 
the  state,  by  an  act  which  substitutes  the  defendants  to  ihe 
plaintiffs'  franchises  and  privileges,  has  virtually  resumed  i(9 
own  grant.  To  this,  it  is  replied,  that  the  principle  which 
forbids  the  resumption  of  one's  own  grants,  does  not  apply  to 
the  exercise  of  the  eminent  domain.  Thus,  a  turnpike  road 
may  be  appropriated  to  make  a  canal.  Rogers  vs.  Bradshm, 
20  Johnson^  735.  The  same  rule  applies  to  the  exercise  of  all 
sovereign  powers;  otherwise  each  legislature  could  not  aa- 
semble  with  the  same  measure  of  sovereign  power  that  was 
held  by  its  predecessors. 


; 


CarleUm,  /.,  delivered  the  opinion  of  the  court.  J 

The  petitioners  aver,  that  they  are  the  trustees  of  the 
Montpelier  Academy,  in  virtue  of  an  act  of  the  state  legis- 
lature, in  the  year  18S3,  by  which  that  institution  was  created 
and  established  in  the  parish  of  St.  Helena  ;  that  they  have 
been  for  some  time  in  the  due  exercise  of  the  duties  nf  their 

• 

office  as  such,  and  possessed  considerable  property  appertain- 


OF  THE  STATE  OF  LOUISIANA.  408 

ing  to  the  academy,  viz  :  one  house  and  lot,  in  Montpelier,  EirriRir  Dm. 
known  as  the  Montpelier  Academy,  and  one  other  house,  February^  1840. 
known  as  the  steward's  house,  of  the  value,  altogether,  of    MOK-muu^ 
three  thousand  five  hundred  dollars ;  that  they  are,  further-      ^umi 
more,  entitled  to  receive  two  thousand  five  hundred  dollars,  w. 

the  yearly  allowance  granted  by  the  state  to  the  institution, 
and  that  they  hold  other  funds,  by  donation,  amounting  to 
fifteen  hundred  dollars ;  that,  while  in  the  discharge  of  their 
legal  functions,  they  were  interrupted  by  the  defendants,  who 
have  organized  themselves  into  a  pretended  board  of  trustees 
of  said  academy,  and  appointed  William  George,  their  pilBsi- 
dent,  and  thereupon  pdssed  accounts,  drafted  for  the  funds  of 
the  institution,  demanded  the  archives,  and  usurped  other 
rights,  legally  and  exclusively  invested  in  the  petitioners,  by 
reason  of  which  they  have  sustained  damage  in  the  sum  of 
two  thousand  five  hundred  dollars,  and  conclude  with  a 
prayer  for  citation,  and  a  writ  of  quo  wwrranio^  requiring  the 
defendants  to  show  by  what  authority  they  claim  to  exercise 
the  rights  of  trustees  of  said  academy.  The  writ  was  accord- 
ingly granted. 

The  defendants  appeared  by  their  counsel,  and  after  setting 
up  certain  exceptions  which  it  is  not  material  to  notice,  allege 
that  the  petitioners  are  not  the  only  trustees  of  said  academy; 
that,  by  a  law  of  the  legislature  of  the  9th  January,  1884> 
six  other  additional  trustees  were  appointed,  and  continued 
to  act  in  conjunction  with  those  appointed  by  a  law  of  1833, 
until  they  were  all  ousted  by  another  act  of  20lh  January, 
1836,  by  which  the  defendants,  five  in  number,  were  consti- 
tuted  the  only  legitimate  board,  duly  authorized  to  act ;  that 
the  said  corporation  created  by  the  law  of  1833,  modified  and 
continued  by  those  of  1834  and  1836,  is  a  public  eleemosynary 
corporation,  and  wholly  under  the  control  of  the  legislature, 
and  subject  to  be  altered  or  abolished  at  their  pleasure. 

The  District  Court  decreed  in  favor  of  the  petitioners,  re- 
quiring the  defendants  to  restore  the  archives,  property, 
revenues  and  funds  of  the  institution,  that  had  come  into 
their  possession.  The  defendants  have  brought  the  cause 
before  us  by  appeal. 
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EAmmv  Din.      By  a  law  of  SOth  March)  18S3)  entitled  an  ^act  to  incorpo- 

Februaryt  1840.  ^ate  the  Montpelier  Academy,*'  &c.,  it  is,  in  substance,  pro- 

xoHTnusiT"  vided,  that  Dempsey  Kemp,  Burlin  Childers,  James  Harvey, 

nt^e      Thomas  Kennedy,  R.  Mercier,  William  Mathews,  Thomas 

V-  O.  Davidson,  T.  Smith,  David  Hill  and  James  M.  Bradford, 

be  constituted  a  body  politic  and  corporate,  by  name  and  style 

of  the  Trustees  of  Montpelier  Academy,  and  by  that  name 

shall  have  perpetual  succession,  and  be  capable  of  appeariog 

in  all  courts  of  justice  in  the  state,  and  shall  have  a  common 

seal,  with  power  to  break,  alter  or  renew  the  same  at  their 

pleasure. 

Section  second  provides,  that  the  corporation  shall  have  the 
power  to  acquire  and  possess  every  species  of  property,  move- 
able and  immoveable,  by  purchase,  bargain,  transaction,  suits 
at  law,  donation,  whether  inter  vkos  or  morlis  causct,  or  in  any 
other  manner  known  to  the  laws  of  Louisiana ;  that  they 
may  again  sell,  rent,  lease  or  alienate  the  same  for  the  good 
of  the  corporation.  That  they  shall  have  full  and  ample 
power  to  pass  all  by-laws,  rules  and  regulations  which  they 
may  deem  necessary  for  the  better  government  of  the  corpo- 
ration ;  provided  they  be  not  contrary  or  repugnant  to  the 
constitution  and  laws  of  the  United  States,  or  those  of 
Louisiana. 

Section  third  provides,  that  the  trustees  and  their  socces* 
sors  shall  administer  the  property  and  funds  of  the  institution ; 
shall  establish  their  academy  at  St.  Helena,  and  shall  have 
power  to  employ  professors  and  tutors,  and  fix  their  salaries. 

The  fourth  section  provides  for  two  stated  annual  meetings 
for  the  board  of  trustees,  with  power  to  fill  all  vacancies,  by 
election,  that  may  occur  among  themselves. 

Section  seventh,  provides  for  the  removal  of  all  officers  by 
the  corporation,  and  the  appointment  of  others  in  their  stead. 

The  eighth  provides  for  the  payment  by  the  state  treasu- 
rer, of  two  thousand  five  hundred  dollars,  yearly,  on  condi- 
tion that  twenty-five  indigent  children  be  instructed  and 
boarded  in  the  academy,  otherwise  a  sum  in  proportion  to  the 
number  that  shall  be  so  instructed  and  boarded. 

The  ninth,  provides  for  the  payment  to  the  trustees,  of  the 
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moneys  belonging  (o  the  parishes  of  St.  Helena  and  Livings-  Eastsbh  Din*, 
ton,  which  have  been  heretofore  applied  to  the  use  of  primary  Famary^  i«4a 

SCDOOls*  xoirmuiii 

The  tenth  section  declares,  that  the  two  thousand  five      iftll2^ 
hundred  dollars,  appropriated  by  the  state,  shall  not  be  drawn  «•. 

from  the  treasury,  until  it  shall  appear,  that  the  trustees  have 
provided  sufficient  houses,  conveniently  large  for  the  accom- 
modation of  forty  scholars,  the  title  of  which  shall  be  in  the 
academy. 

By  a  supplemental  law  of  the  9th  January,  1834,  John 
Holloway,  John  Greorge,  Hillory  Kemp,  Jos.  Killian,  Senr., 
John  Killian  and  William  Yenables,  are  appointed  additional 
trustees  to  those  named  in  first  section  of  the  act  of  18S3. 

By  an  amendatory  act,  passed  the  20th  January,  1836,  it 
is  provided,  that  the  first  section  of  the  above  act  be  so 
amended  **  that  the  board  of  trustees  of  the  Montpelier 
Academy,  shall  be  composed  of  on\y  five  membersy  and  that 
Robert  Duncan,  John  Killian,  B.  Spiliers,  Zachariah  Nettles 
and  William  George,  compose  the  said  board  of  trustees.*^ 

The  second  section  provides  for  the  repeal  of  all  laws  or 
parts  of  laws,  contrary  to  the  provisions  of  the  first. 

It  is  contended  by  the  defendants,  that  the  legislature  had 
full  power  lo  alter  or  abolish  at  pleasure,  the  law  creating  the 
corporation,  and  they  cite  the  Lotdnana  Code^  artkk  438, 
which  declares  that  '^a  corporation,  legally  established,  may 
be  dissolved  by  an  act  of  the  legislature,  if  they  deem  it  neces- 
sary or  convenient  to  the  public  interest ;  provided,  that  where 
the  act  of  incorporation  imports  a  contract,  on  the  faith  of 
which  individuals  have  advanced  money,  or  engaged  their 
property,  it  cannot  be  repealed  without  providing  for  the  reim- 
bursements of  the  advances  made,  or  making  full  indemnity 
to  safd  individuals,"  &c. 

On  the  part  of  the  plaintiffs,  it  is  insisted  that  the  law  of 
1833,  created  a  contract  between  the  state,  the  trustees,  and 
donors  of  property  to  the  institution,  and  that  the  acts  of  the 
legislature  of  1834  and  1836,  are  contrary  to  the  constitution 
of  the  United  States,  and  of  Louisiana,  both  of  which  declare 
in  the  same  language,  that  no  stale  legislature  shall  pass 
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BAm»s  DisT.  any  law  impairing  the  obligationB  of  coniraclB.     CofUftMioK 
FebruoiTf,  1840.  of  the  U.  S.y  ortick  1,  section  10 ;    ConstUulim  of  Lomsitma, 
MonrrnnR    <^rtUle  6,  section  20. 
ACADiMT  Thi?,  therefore,  is  the  question  raised  for  our  consideraiion. 

TKDSTBBS 

v$.  The  Civil  Code  recognizes  two  classes  of  corporations,  pcditi- 

•Mux  rriL.  ^  j^jjj  private.      The  private  is  again  divided  into  civil  and 

religious,  to  the  former  of  which  belongs  the  corporatioD  of 

the  Monipelier  Academy. 

Where  a  cor-      There  can  be  no  doubt,  that  where  a  ^^corporation  is  ihe 

STmereTi^!  mere  creature  of  legislative  will,  established  for  the  general 

tupe  of  legida-  good,  and  endowed  by  the  state  alone,  the  legislature  may, 

biithed  /or  the  at  pleasure,  modify  the  law  by  which  it  was  created.      For 

endowed  bfti^e  ^^  ^^^^  ^^^^9  there  would  be  but  one  party  affected^  the 

■tate  alone,  the  government  itself,  and  therefore  not  a  contract  within   the 

at  picarare,  m^  meaning  of  the  constitution.     The  trustees  of  such  a  corpo- 

iwLforaSmi,  or  ration  would  be  the  mere  mandatories  of  the  state,  having 

law  by^whiohit  ^q  personal  interest  involved,  and  could  not  complain  of  any 

The  trustees  of  law  that  might  abridge  or  destroy  their  agency.     But  it 

tioQ  *are"mm  would  be  Otherwise  with  a  corporation,  such  as  that  under 

S^Ste"**  ^  consideration :  for  though  a  part  of  the  endowment  of  the 

Montpelier  Academy  may  eventually  proceed  from  the  state, 
yet  they  bestow  nothing,  until  the  institution  shall  be  able, 
from  its  own  resources,  to  afford  accommodations  for  forty 
scholars,  when  a  sum  not  exceeding  two  thousand  five  hun- 
dred dollars,  is  to  be  annually  paid  out  of  the  treasury,  to  be 
graduated  by  the  number  of  indigent  students  that  are  boarded 
and  instructed  in  the  school.  So  that  the  institution  does,  in 
truth,  originate  in  private  charities,  not  at  all  affected  in  its 
essential  character  by  the  moneys  given  by  the  state.  The 
trustees  and  instructors  do  not  thereby  become  agents  or 
officers  of  the  government,  nor  does  the  property  purchased, 
or  the  donations  made,  appertain  to  the  public.  The  power 
to  appoint  ail  the  officers  of  the  institution  still  abides  exclu- 
sively in  the  trustees,  who  fix  the  course  of  studies,  the 
salaries  to  be  paid,  fill  all  vacancies  that  occur,  and  adminia- 
ter  and  apply  the  funds  of  the  institution  at  their  pleasure. 

Again,  the  trustees  named  in  the  first  section  of  the  charter 
of  183S,  are  authorized  to  acquire  property  in  all  the  modes 
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koown  lo  the  laws  of  Louisiana,  one  of  which,  by  donation  Eimmi  Dibt. 
inter  vbos^  is  expressly  mentioned.   By  the  documents  coming  J'g^ruory,  i840. 
up  with  the  record,  it  appears  that  they  did  accordingly  pur-    jcoirrrRUBR 
chase  certain  real  property,  and  on  the  lOih  January,  1834,      numw 
receive  by  donation  from  I.  T.  Preston,  a  house  suitable  for  '^- 

''  '  OXOMOX  XT  AL, 

the  academy,  and  the  lands  on  which  it  stood.  The  persons 
then  acting  as  trustees,  were  those  designated  in  the  charter 
of  1833,  or  others  appointed  as  their  successors  under  that 
law.  They  accepted  the  trusts,  entered  upon  the  duties  . 
prescribed,  and  became  the  assigne  and  donors  of  all 
acquisitions  made  for  the  benefit  of  the  academy.  The 
donation  was  made  to  them,  not  to  the  defendants;  who  were 
unknown  to  the  donor,  and  appointed  subsequently  in  a  way 
not  recognized  by  the  charter.  He  could  not  have  anticipated, 
and  never  consented  that  his  donation  should  pass  into  other 
hands  than  those  of  the  trustees  created  by  the  law  of  1833. 
The  state  stipulated  with  him,  through  these  trustees,  that 
his  gifts  should  inure  to  the  benefit  of  the  academy,  and  be 
forever  administered  by  the  persons  named  in  that  act,  and 
their  successors  chosen  as  is  therein  prescribed.  It  was  clearly 
a  contract  entered  into  between  the  donor  and  trustees,  for 
the  transfer  and  perpetual  security  of  property,  under  the 
plighted  faith  of  the  state.  Nevertheless,  the  legislature 
have  entirely  overthrown  this  board  of  trustees  without  obser- 
vance of  any  of  the  forms  of  law,  and  transferred,  against 
their  consent,  all  their  powers  and  rights  to  five  other  persons, 
whom  they  substitute  and  appoint  in  their  stead. 

It  is  plain  that  two  boards  of  trustees  cannot  exist  at  the 
same  time.  If  the  five  created  by  the  act  of  1836,  have  a 
legal  existence,  then  the  first  board  is  abolished.  And  if  the 
legislature  can,  at  pleasure  and  without  judicial  proceedings, 
destroy  one  board  and  create  another,  there  is  no  constitutional 
limit  to  their  power.  They  might  proceed  one  step  further, 
abolish  Ixith  boards  and  appropriate  the  funds  of  the  institu- 
tion to  the  use  of  the  state.  Such  would  be  the  alarming 
consequences  to  which  the  doctrines  set  up  by  the  defendant's 
counsel  must  lead,  unless  some  restraint  be  set  upon  legisla- 
tive authority. 
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EAflTBBv  DisT.      This  view  of  the  subject  is  abundantly  sustained  by  English 
Ftbruartf,  1840.  autborities,  were  it  necessary  to  call  in  their  aid.  Juttke  BlaA- 
MORTPBuim    9Ume^  2,  Cam.  57,  in  speaking  of  a  corporation,  says,  it  is 
TEvamB      ^  franchise  for  a  number  of  persons  to  be  incorporated  and 
t».  exist  as  a  body  politic,  with  a  power  to  maintain  perpetual 

succession,  and  to  do  corporate  acts,  and  each  individual  of 
sucli  corporation  is  also  said  to  have  a  franchise  or  freedom. 
There  is  a  grantor  and  grantee  whose  assent  is  necessary; 
the  king  parts  from  his  prerogative  under  an  implied  promise 
not  to  bestow  the  same  franchise  on  another  corporate  body. 
It  therefore  involves  a  contract  not  to  re-assert  the  right,  to 
grant  it  to  another,  or  impair  it.  And  Justice  BuUer^  io  the 
case  of  JQng  vs.  Pasgmorif  3  Term  Rep,  246,  observes^  that 
the  grant  of  incorporation  is  a  contract  between  the  crown 
and  a  number  of  persons,  the  latter  of  whom  undertake,  in 
consideration  of  the  privileges  bestowed,  to  exert  themselves 
for  the  good  government  of  the  place.  If  they  fail  to  perform 
their  part  of  it,  there  is  an  end  of  the  compact.  To  the  same 
effect  may  be  consulted,  PaweU  (m  Cmtracts,  6;  UeUher  vs. 
Peek,  6  Cranch^  87;  1  Lord  Raymondy  5;  2  Term  RepwU^  S46; 
1  Kyd  on  Corporalionsy  25. 

The  sanctity  of  contracts  is  equally  protected  by  thatpyB- 
tern  of  jurisprudence  from  which  our  own  1s  derived.  JWno 
potest  mtUare  consilium  suum  m  aUerius  injuriam.  Digest,  ftf. 
50  ;  L  75.  Sicut  ab  initio  libera  est  potestas  habendiy  vd  w» 
habendi  contractuSy  ita  renuntiare  semel  constiHUa  obUgaHosi 
adversario  non  conserUiente  nemo  potest.  L,  sicut  initio  Ubetat, 
5  Codcy  de.  ob. 

Upon  which  a  learned  commentator  remarks,  **  II  est  done 
eerlaia  que  nous  ne  pouoons  pas  thanger  de  senltimenty  sUol  tp^ 
Facte  ne  dtpend  plus  de  notre  volonti.  Les  contrats  nous  infosT' 
nissent  un  example  familiery  des  lorsqu^Us  sont  clos  et  parfmti, 
Tune  des  parties  ne  pent  pas  s^en  digager  malgr^  F autre  ai  romy^ 
un  traitiy  dont  Fexicution  est  devenue  nkessahre.  DanUMSy  voL 
2,  page  217. 

Nor  does  our  constitution  create  or  establish  any  new  prin- 
ciple of  justice :  it  only  enforces  those  immutable  laws  of 
natural  equity  that  prevail  throughout  the  world,  andexiaUd 
long  before  codes  or  constitutions  were  known. 
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This  sabject  has  been  fully  examined  by  some  of  the  Eiann  Dm. 
ablest  jurists  in  our  own  couutry,  in  the  celebrated  case  of  the  FebruatTf^  is4o. 
DitrtmatUh  College  yss.  Woodwardy  and  the  question  finally  set-  xoiiTP]tunr~ 
tied  by  the  judges  then  on  the  supreme  bench  of  the  United 
States,  with  only  one  dissenting  voice.     4  WheaUmy  618.  w. 

From  that  case  it  appears,  that  the  Rev.  Eleazar  Wheeiock, 
of  Connecticut,  originated,  about  the  year  1784,  at  his  own 
expense  and  on  his  own  estate,  a  school  for  the  education  of 
Indians  ;  that  thereafter,  various  contributions  and  donations 
vrere  made  for  the  advancement  of  the  institution,  which  was 
incorporated  by  the  King  of  England,  and  erected  by  charter 
into  a  college,  called  Dartmouth  College,  for  the  general  pur- 
poses of  education.  The  nutnber  of  trustees  was  limited  to 
twelve ;  and  the  usual  powers  of  acquiring  property,  of  sueing 
and  being  sued,  &c.,  were  imparted  as  to  other  incorporations. 
The  trustees  were,  moreover,  empowered  to  appoint  all  the  in- 
structors and  officers  of  the  college,  and  to  perpetuate  their 
own  body  by  filling  any  vacancies  that  might  occur ;  no  en- 
dowment whatever  having  been  made  by  the  crown. 

The  legislature  of  New-Hampshire,  where  the  college 
was  located,  passed  various  laws,  modifying  and  enlarging 
the  charter  of  the  institution.  One  of  June,  1816,  provides, 
that  the  trustees  shall  thereafter  be  called  the  trustees  of 
Dartmouth  University,  and  their  number  increased  from 
twelve  to  twenty-one,  including  the  old  board,  and  to  them 
were  transferred  all  the  powers  of  the  trustees  of  Dartmouth 
College.  The  act,  moreover,  provides  for  the  appointment  of  a 
board  of  twenty^five  overseers,  who  are  invested  with  a  gene- 
ral superintending  authority. 

The  court  thought  that  the  original  charter  was  a  com- 
pact between  the  crown,  the  trustees  and  donors  of  property 
for  the  benefit  of  the  institution,  and  that  the  acts  of  the 
legislature  of  New-Hampshire,  by  increasing  the  number  of 
trustees,  appointing  twenty-five  overseers^  new  modelling  and 
enlargi  ng  the  charter,  and  by  transferring  the  property  from  the 
old  board  to  the  new,  was  a  violation  of  that  compact  and 
repugnant  to  article  1,  section  10,  of  the  Constitution  of  the 
United  States  above  cited. 
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&A8TSttir  Dm.      The  question  involved  in  the  cause  now  under  considera- 

Febnuay,  1840.  tion  is,  in  principle,  essentially  the  same  with  that  settled  by 

xoKTPKuxR^  ^'^®  Supreme  Court  of  the  United  States,  in  the  case  of  the 

Ac%DxxT      Dartmouth  College.     The  two  cases  differ  only  in  the  degree 

TKUITXB»  °  JO 

of  injury  complained  of;  that' tribunal  thought  that  the  rights 
of  the  cor[)orators  were  infringed,  by  increasing  the  board  of 
oeruin  indivi-  trustees  from  twelve  to  twenty-one  members :  then;  for  a 
TOlitedan!r»w[^  much  Stronger  reason,  is  the  charter  of  the  Montpelier  Acadc- 
■tituted  a  body  my  violated,  by  a  law  entirely  removinc^  one  board  and  sub- 

politic,  as  tru§-  ...  . 

teei  of  an  aoa-  stitutmg  another  m  Its  Stead. 

^wcrtoacoulre  ^^  ^^^^  ^**®">  ^^  opinion  that  the  law  of  the  SOth  March, 
propei^andr«-  18S8,  incorporating  the  Montpelier  Academy,  was  in  the 
from  mdividaaia  nature  of  a  Contract  between  the  state,  the  trustees  therein 
Jj;JJiJfolJfoe«to-  named,  and  the  donors  of  property  for  the  benefit  of  thai 
biish  an  aoadc-  institution,  and  that  the  acts  of  the  legislature  of  the  9th  of 

my  and  educate  '  °  . 

pupils,  and  aUo  January,  1834,  and  of  the  20th  of  January,  1836,  above  cited, 
gran^'^from^the  ^^^  repugnant  to  the  Constitution  of  the  United  States,  aud 
•late,  on  condi-  ^^^t  of  Louisiana. 

tion  to  teach  a 
certain   number 

of  indigent  chii-      Wherefore,  it  is  ordered  and  decreed,  that  the  judgment  of 

dren  and   com-  i 

pij  with   such  the  District  Court  be  affirmed,  with  costs. 

conditions:  Htld^ 
that  the  corpo- 
rators acquired      havbsoix^   ou  behalf  of  the  defendants,  applied  for  a  re- 

the  ^natura  of 'a  hearing,  and  the  case  was  suspended  until  this  term,  when 
^nioTbe Taken  ^  re-argument  was  had. 

from    them    bj 

i^Sert Itu.*      J»'i>rP%  ^-^  delivered  the  opinion  of  the  court. 

tion  of  the  con.      This  casc  has  come  before  us  on  a  re-hearing.  The  grounds 

stitution  of  the  i  i        •  n  i  .  n      i 

United  States,  and  arguments  urged  by  the  appellants,  ar^ substantially  ine 
article  1,  sec.  10.  ^^^^  ^g  vjtx^  addressed  to  the  court,  on  the  former  trial; 

although,  from  the  zeal  and  industry  of  counsel,  they  have 
received  new  illustrations  and  have  been  much  more  fuUy 
developed.  After  the  most  attentive  consideration,  we  ba?e 
been  able  to  give  to  the  whole  subject,  we  must  declare  that 
the  views  of  this  court,  as  at  present  organized,  have  coincided 
with  those  expressed  in  the  opinion  already  delivered : 

It  is,  therefore,  ordered,  that  the  judgment  of  this  court 
remain  undisturbed. 
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Eastkrh  Dirt. 
ELWTN  VS.   JACKSON   ET    AL.  Felnvary,  1840. 

APPEAL   FROM   THB    CITY    COURT   OF   NEW-ORLEANS.  ELWTJT 

The  Cit^  Court  of  New-Orleans  is  without  authority  to  grant  ordera  of  '^^^^^  "  ^• 

seizure  and  sale,  especially  when  the  property  to  be  seized  is  situated  out 

of  the  city  limits. 
Bat  the  jurisdiction  of  the  City  Court  of  New-Orleans,  does  not  extend  to 

actions  of  a  real  nature.    It  is  limited  to  actions  in  personam  ;  except  in 

cases  of  attachment  in  which  authority  is  expressly  given. 
A    hypothecary  action  is  one  of  a  real  nature,  whether  the  property 

mortgaged  be  in  the  hands  of  the  mortgagor  or  in  the  possession  of  a 

third  person. 

This  suit  commenced  by  injunction.  The  plaintiff  was  in 
possession  of  a  lot  of  ground,  situated  in  tjie  parish  of  Jeffer- 
son,  on  which  the  defendants  held  a  mortgage  for  the  pay- 
ment of  the  original  price,  and  had  obtained  an  order  of 
seizure  and  sale  from  the  presiding  judge  of  the  City  Court 
of  New-Orleans,  which  they  were  proceeding  to  execute. 
The  plaintiff  alleges,  that  he  is  in  danger  of  being  disquieted 
in  his  possession  and  title,  by  a  law  suit,  and  in  danger  of  ' 

eviction,  and  the  title  to  said  lot  rendered  so  precarious  that  he 
is  unable  to  sell  it  for  half  price  ;  all  of  which  the  defendants 
have  had  full  knowledge,  and  have  failed  to  ofier  or  give 
him  the  necessary  security  against  said  disturbance,  but  have 
advertised  the  property  for  sale,  and  caused  him  serious 
injury  ;  that  said  sale,  if  proceeded  in,  is  illegal,  for  the 
following  reasons :  1.  There  is  no  demand  of  payment  before 
seizure,  in  the  manner  prescribed  by  law.  2.  That  this  court 
has  no  jurisdiction  to  issue  an  order  of  seizure  and  sale,  as 
has  been  done  here.  3.  The  sale  is  improperly  advertised, 
being  for  more  than  is  necessary  to  cover  the  amount  due. 
He  prays  for  an  injunction,  staying  said  proceedings ;  and  for 
judgment,  for  one  thousand  dollars  in  damages. 

The  defendants  admit  they  obtained  an  order  of  seizure 
and  sale,  after  having  made  the  necessary  demand  of  pay- 
ment, and  offer  of  good  and  sufficient  security,  which  the 
plaintiff  refused.     They  negative  all  the  other  allegations  in 
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EjumcHH  DiBT.  the  petition^  and  pray  that  the  injunction  be  dissolved,  with 
^^^^''f'onft  »»*0'  damages. 

Upon  these  issues  and  pleadings,  the  cause  was  tried. 

The  presiding  judge  of  the  City  Court,  being  satisfied  from 
the  evidence  and  showing  of  the  parties,  that  the  injuDction 
improperly  issued,  gave  judgment  dissolving  it,  with  dama- 
ges, and  ordered  (he  defendants  to  give  security  for  the  title 
to  the  lot  in  question.     The  plaintiff  appealed. 

Ebtytif  in  propria  persona^  contended  that  the  City  Court 
had  no  jurisdiction,  and  was  without  authority  to  issue  an 
order  of  seizure  and  sale,  which  is  in  the  nature  of  a  real 
action. 

2,  He  contends  that  he  was  not  duly  notified  of  the  seizure 
according  to  law  ;  or  that  demand  was  not  made  three  days 
before  the  seizure  by  the  sheriff. 

EggUston^  for  the  defendants,  insisted  the  court  had  juria- 
diction  to  issue  an  order  of  seizure  and  sale,  when  the  mort- 
gaged debtor  resided  within  its  territorial  limits.  3  MawHn^ 
JV.  S.,  652. 

2.  The  court  could  entertain  jurisdiction  of  the  principal 
demand,  which  is  evidenced  by  a  promissory  note,  and  enforce 
payment  by  ordering  the  mortgaged  property  to  be  sold. 

3.  The  plaintiff  had  three  days  notice  of  the  issuing  the 
order  before  seizure,  which  is  all  that  was  required.  Codt 
of  Practice^  article  735  ;  7  Martin,  JV.  S.,  516. 

4.  The  evidence  shows  security  against  eviction  was  ten- 
dered to  the  plaintiff,  previous  to  proceeding  against  the 
property,  and  refused  by  him.  He  had  no  right  to  demand 
freehold  security.  The  injunction  was  therefore  properly 
dissolved. 

Btdlardf  J.,  delivered  the  opinion  of  the  court. 

The  presiding  judge  of  the  City  Court  having  issued  an 
order  of  seizure  and  sale,  against  a  lot  situated  in  the  parish 
of  Jefferson,  the  owner  and  mortgagor  obtained  an  injunction 
to  stay  proceedings,  on  the  following  grounds : 
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1 .  Because  the  demand  of  payment  before  seizure  had  Eastmn  Dim*. 
not  been  made,  as  required  by  law.  FOruary,  1840. 

2.  Because  the  court  has  no  jurisdiction  such  as  has       vlwtv 
been  exercised  in  the  premises  ;  and,  ***     . 

3.  Because  the  sale  is  advertised  improperly;  that  (he 
writ  should  not  call  for  a  sale  of  more  than  enough  to 
cover  the  amount  due. 

The  view  we  have  taken  of  this  case  renders  it  unneces- 
sary to  consider  the  first  and  third  grounds.  We  shall  confine 
our  attention  to  the  question  of  jurisdiction  of  the  City  Court. 

The  statute  creating  the  City  Court,  {ue  1  Moreaufs  Digest, 
S45)  declares,  that  each  of  the  associate  judges  shall  seve<* 
rally  and  individually  have  jurisdiction  and  power  to  hear 
and  determine  all  civil  causes,  ^*  except  those  of  a  real  natwre^ 
arising  within  or  where  the  defendant  resides,  witidin  the 
limits  described  in  the  second  section,  &c.  The  fifth 
section  defines  the  jurisdiction  of  the  presiding  judge  of  the 
City  Court  He  has  power  to  decide  in  similar  cases,  but  to  The  Cihr  Court 
a  higher  amount,  "to  hear  any  civil  cause  which  is  grounded  if^^ihouuitho!! 
upon  bills  of  exchange,  promissory  notes  or  other  moneyed  "^  ^o  K»ot  or- 

/,.       .         „    o  T     .  I  •  •         J  1     "«™  of  seizure 

obligations,"  &c.  It  is  true  this  section  does  not  expressly  and  sale,  e«pe- 
exclude  real  actions  from  the  cognizance  of  the  presiding  pro^J^** *©  ^be 
judge;    but  we  think  the  whole  statute  must  be  taken  "^^^^  >f.o»t  of 

.  r.^.  .,.        .     1  .    .      >.  ...         the  city  limita. 

together.     The  presiding  judge  and  the  four  associate  judges     But  the  juria- 
constitute  together  the  "City  Court  of  New-Orleans."    The  ch '*"court  *of 
presiding  judge  has  jurisdiction  to  a  large  amount,  it  is  true,  New-OrieaDs 
but  essentially  in  the  same  class  of  cases,  to  wit :  actions  in  to  aetiont^of°a 
personam^  except  in  cases  of  attachment,  the  power  to  issue,  [^^^^''^o  *' 


ae- 


which  writ  is  expressly  given  by  another  section.     That  the  tions  m  perto- 

.....  .      .    .1      nom,  except  in 

presiding  judge  was  competent  to  pronounce  against  the  eases  of  attach- 
defendant  upon  his  note,  which  evidenced  the  principal  obli-  JJIJJorit"  ^^^ 
gation,  we  do  not  doubt,  but  then  it  must  have  been  according  preaaly  given, 
to  the  peculiar  practice  of  that  court,  as  established  by  the  toi^acSonlir^e 
llth  section  of  the  act.  The  process  issued  in  this  case  was  of  a  real  nature, 
an  order  of  seizure  and  sale,  and  the  object  to  be  seized  was  pertymortnged 
beyond  the  territorial  limits  of  the  city.  "An  hypothecary  fethe^origHJor 
action,  (says  the  Code  of  Practice,  article  61 )  is  a  real  action,  ^ »«» ^^^  ^^*\ 
which  the  creditor  brings  against  the  property  which  has  been  penon. 
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EAUTBBir  DisT.  hypolhecated  to  him  by  the  debtor,"  &c.      Whether  the 

February^  1840.  property  mortgaged  be  still  in  the  hands  of  the  mortgagor,  or 

sLwnr       in  the  possession  of  third  persons,  the  action  is  equally  a 

The  appellee  relies  upon  the  case  of  Marigny  vs.  JJtoU, 
(3  Martin^  JV*.  S.^  652,)  to  show  that  the  judge  of  the  place 
within  whose  jurisdiction  the  defendant,  in  an  hypothecary 
action,  resides,  has  authority  to  grant  an  order  of  seizure  and 
sale.  That  we  do  not  doubt ;  and  by  article  163,  of  the  Code 
of  Practice,  the  plaintiff  may  commence  proceedings  either  in 
the  parish  in  which  the  property  is  situated,  or  that  in  which 
the  defendant  resides.  But  then  it  must  be  a  competent 
judge,  one  of  general  jurisdiction;  and  it  by  no  means  follows 
that  the  presiding  judge  of  the  City  Court  has  a  right  to 
direct  an  order  of  seizure  and  sale,  obtained  ex  parity  to  the 
sheriff  of  the  parish  of  Jefferson. 

We  have  also  been  referred  to  the  act  of  1838,  amendatory 
of  the  several  acts  to  organize  and  regulate  the  practice  of 
the  City  Court  The  third  section,  it  is  true,  authorizes  the 
presiding  judge  to  decide  upon  the  rescission  of  a  sale  of  real 
estate,  or  slaves,  when  claimed  by  way  of  reconvention  in  a 
suit  upon  a  note  given  for  the  price  ;  but  that  act  cannot  be 
construed  to  give  the  power  contended  for  in  this  case,  dflcft 
of  1838,  page  56. 

We    conclude   that  the  court  erred  in    dissolving    the 

injunction. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  City  Court  be  avoided  and  reversed  ;  that  the  injunction 
be  reinstated  and  made  perpetual,  and  that  the  appellees  pay 
the  costs  in  both  courts. 
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Basterk  Dibt 
M ARTIIf,   PLEASANTS  k   CO.   VS.   BRANCH   BANK  OF  ALABAMA    February,  1840. 

AT   MOBILE.  XARTTV. 

PUASAH TS  *  CO. 

APFIAL  rSOM   TBI   COMMBICIAL  COUKT  OV  MBW-OKUBANB.  '■*• 

BBAirCH    BAVK 

OV   ALABAMA 

A  corporation  or  bank  in  which  the  ttock  is  entirely  owned  by  another      at  xobili. 
state,  and  created  by  its  laws,  may  be   sued   in  the   courts  of  this 
stote. 

An  attachment  lies  agrainst  the  property  of  a  corporation,  incorporated 
by  the  laws  of  another  state. 

The  plaintiffs  allege,  they  are  holders  of  bank  notes  issued 
by  the  Branch  Bank  of  the  State  of  Alabama  at  Mobile, 
amoanting  to  two  thousand  eight  hundred  dollars,  that  said 
bank  is  a  corporation,  created  by  a  law  of  the  State  of  Ala- 
bama, and  liable  to  be  sued. 

The  suit  commenced  by  attachment  of  property  belonging 
to  the  bank  in  New-Orleans.  The  plaintiffs  pray  that  an 
attorney  be  appointed  to  represent  the  Bank,  and  that,  after 
due  proceedings  had,  they  have  judgment,  and  that  certain 
property  attached  be  sold  to  satisfy  their  demand. 

The  attorney  appointed  to  represent  the  defendants,  ex- 
cepted to  the  action,  and  suggested,  that  the  court  could  not 
entertain  jurisdiction  of  this  case,  because  the  State  of  Ala- 
bama is  the  sole  proprietor  of  the  bank,  and  is  not  bound  to 
appear  in  the  courts  of  this  state  ;  that  the  defendants  have 
not  such  an  existence  and  residence  as  to  enable  this  court  to 
compel  an  appearance,  or  maintain  jurisdiction  by  attachment. 
He  prays  that  the  suit  be  dismissed. 

On  the  merits,  a  general  denial  was  pleaded. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  judge  a  quo  overruled  the  exceptions ;  and,  on  proof  of 
the  plaintiffs'  demand,  judgment  was  rendered  in  their  favor ; 
from  which  the  defendants  appealed. 

JoneSf  for  the  plaintiffs,  contended  : 

1.  A  state  of  the  Union,  in  becoming  a  stockholder  in  a 
banking  institution,  loses  its  character  as  a  sovereign,  and  is 
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BASTxiur  DisT.  eniilled  to  no  greater  privilege  than  any  ordinary  stockholder. 

rOfruary,  1840.  1 1  p^tefi'  ReportSy  349  i  Bank  of  the  United  StaUs  vs.  The 
KAKTiir,       Planters^  Bank  of  Georgia^  9  Wheaton^  904. 

FUASAMTs  *  CO.      2.  Corporations,  for  the  purposes  of  sueing  and  being  sued, 

sRAircH  BAHK  aro  coHsiderod  as  individuals.     5  Cranchy  61  ;   Beaetcn  vs. 
ATMOBiiB.     The  Farmer^  Bank  of  Delawarej  12  Peters j  134;    Bank  of 
Jiugtuta  vs.  Earky  IS  Peters^  583. 

3.  A  foreign  attachment  lies  against  a  corporation  incor- 
porated by  the  laws  of  another  state.  BusheU  vs.  The  (}am~ 
monwealth  lusturance  Company ,  15  Sargeant  and  Rawky  173. 
It  is  the  universal  practice  of  our  courts  to  sustain  such  pro- 
ceedings. Edmondson  vs.  The  MisHssippi  and  Mabama  RaU 
Road  and  Banking  Company;  Aobttuonvs.  The  same  ;  Oakey 
et  al.  vs.  The  same ;  Denton  vs.  Commercial  and  Rail  Road 
Bank  of  Vkkshwrgy  all  in  the  \ith  volume  Louisiana  Reparia. 

Chinny  for  the  defendant,  insisted,  that  the  court  was  with- 
out jurisdiction,  and  could  not  proceed  against  a  corporation 
owned,  and  which  was  the  property  of  a  sovereign  state.  A 
state  cannot  be  sued,  or  compelled  to  appear  in  the  courts  of 
another  state. 

2.  A  sovereign  state  cannot  be  sued  in  attachment ;  so,  a 
corporation  created  and  owned  by  a  state  is  not  amenable  to 
the  courts  of  another  state.      A  corporation  not  being-  a 
natural  person,  process  can  only  be  served  on  its  head  or  chief 
.  officer,  within  the  jurisdiction  of  the  state  where  this  artificial 

body  exists.  There  is  nothing  in  this  case  which  can  give 
jurisdiction  to  the  court.  See  the  case  of  McQueen  and 
others  vs.  Middletown  Manufacturing  Co.,  16  JohnsoHy  5. 

Martiny  /.,  delivered  the  opinion  of  the  court. 

The  defendants  have  based  their  expectation  of  the  reversal 
of  the  judgment  on  two  propositions : 

1.  That  they  are  not  sueabie  at  all. 

2.  That  they  cannot  be  sued  by  attachment. 

I.  They  claim  an  exemption  from  suit  on  the  ground  thai 
the  whole  of  the  stock  of  the  bank  is  the  property  of  the  State 
of  Alabama ;  that  no  individual  is  interested  therein,  and. 


OP  THE  STATE  OF  LOUISIANA.  417 

coDsequently,  the  suit  against  them,  is  a  suit  against  one  of  EAnsui  Dm*, 
the  states  of  the  Union,  which  is  not  sueable  in  the  courts  of  ^^^"^'"^^  ***^* 
a  sister  state.  xabtiv. 

The  plaintiffs  have  victoriously  relied  on  a  case  similar  to  "*^^^*  ^ 
this,  in  which  the   Supreme  Court  of  the  United  States  ■»^ch  ba^ik 

...  W   ALABAJIA 

sanctioned  the  converse  of  this  proposition.    Briscoe  vs.  Cam-     atvobiu. 
mofmealth  Bank  of  Kentucky ^  11  Peters^  257.      See,  also,    Aeorpontioa, 
case  of  Craig  vs.  The  Slate  of  Missouri^  4  Peters^  410.         ^e  itoekTs  eo- 

II.  On  the  second  proposition  the  defendants  relied  on  a  JJJijJj^^'^te^ 
decision  of  the  Supreme  Court  of  the  state  of  New-York,  in  fQ<i  ereated  hf 
16  Johnson^ s  Reports^  page  5,  McQueen  vs.  Middletotm  Mokm-  luediotfieeoiiiti 
faeturing  Company^  which  fully  supports  them.  ofthiiitate. 

This  case  was  decided  nearly  a  quarter  of  a  century  ago. 
The  great  increase  of  banking  institutions,  insurance  compa- 
nies, and  other  corporations,  and  the  numerous  relations  be- 
tween themselves  and  individuals,  has  wrought  a  great 
change  in  the  jurisprudence  of  these  states  with  regard  to 
their  right  of  standing  in  judgment,  and  that  of  their  credi- 
tors to  prosecute  them. 

The  Supreme  Court  of  the  state  of  Pennsylvania  held,  that  .  Ao  attadnnent 
a  foreign  attachment  lies  against  a  corporation  incorporated  prope^f  of  a 
by  the  laws  of  another  state.     BusheU  vs.  The  Comnmweabh  ^^H^'  fc 
Intwrance  Compamy^  15  Sargeant  and  JZoioIe,  179.    See,  also,  the  lawiof  mmh 
Code  of  Practice^  241.     Such  a  body  cannot  be  brought  be-    ^ 
fore  the  courts  of  the  state,  by  a  citation,  served  personally, 
or  left  at  their  domicil ;  they  must,  consequently,  be  sued  by 
the  procese  of  attachment,  or  the  service  of  citation  made  od 
a  curator  appointed  to  them,  which  are  the  only  two  modes 
known  to  our  laws,  by  which  persons  who  reside  out  of  the 
state  can  be  made  amenable  to  our  courts.      Lomriana  Code, 
57.;  Code  ofPractice^  116;  George  vs.  Fitzgerald^  12  Lotim- 
ana^tUporU^  604. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Commercial  Court  be  affirmed,  with  costs. 


53  VOL.  XIV. 
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Eastbrh  D18T. 

Febnianf,  1840.  j^,q  „,^   GORDON   ET   AL. 


BIO 
^s"  '^^1  '^'  APPIAL   FROM   THE   COMMKRCIAL  COURT   OP  VBW-ORLEANB. 


eORDOH  IT  AX. 


Immaterial  amendments,  even  if  erroneously  allowed  or  rejected  by  the 
court  a  qua,  where  they  cause  no  injury  or  prejudice  to  the  party,  wiO 
not  be  allowed  to  interfere  with  the  judgment,  or  cause  its  revenal  in 
this  court. 

Where  the  appellant  may  reasonably  have  had  doubts  of  the  correctnea  of 
the  judgment  below,  he  will  not  be  condemned  to  pay  damages  as  for  a 
frivolous  appeal. 

This  is  an  action  against  the  maker  and  endorser  of  two 
promissory  notes.  The  notes  are  protested  and  annexed  to 
the  petition  for  reference. 

The  defendants  severed  in  their  answers.  The  maker  of 
the  note  excepted,  and  denied  that  the  plaintiff  was  the  owner 
of  the  notes,  or  had  a  right  to  receive  payment.  On  the 
merits,  he  denies  having  signed  the  notes  sued  on.  The 
endorser  pleaded  the  same  exceptions,  and  other  matters  of 
defence  set  up  in  the  answer  of  his  co-defendant.  The  plaioiiffr 
on  leave,  amended  his  petition,  to  correct  an  error  in  setUng 
out  the  date  of  the  notes,  changing  the  dates  from  1837  to 
1838,  which  was  excepted  to. 

The  defendants  also  filed  a  supplemental  answer,  which  wss 
stricken  out  on  the  trial.     The  defendants'  counsel  excepted. 

There  was  judgment  for  the  plaintiff,  and  the  defeodaDts 
appealed. 

/.  W.  Smitlh  for  the  plaintiff,  insisted  that  all  the  ameDd- 
ments  and  errors  stated  were  immaterial. 

M^  Henry  J  for  the  appellants,  urged  several  errors  in  the 
proceedings,  and  also  the  matters  excepted  to  in  relation  to 
the  amendments. 

Morphy,  J.,  delivered  the  opinion  of  the  court. 
The  defendants  are  sued  on  two  promissory  notes,  drawn 
by  one  of  them  to  the  order  of,  and  endorsed  by  the  other. 
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They  denied  having  signed  notes  such  as  those  set  forth  in  Eastierv  Di«t. 
the  petition.     When  the  trial  came  on,  the  plaintiff's  counsel  February,  isio. 
moved  the  court  for  leave  to  correct  an  error  in  his  petition,  "[       ^ 
which  described  the  notes  as  executed  in  1837  instead  of  1838.  *••     . 

This  was  permitted  by  the  court  on  the  ground  that  the 
amendment  was  immaterial,  the  notes  and  protests  having 
been  annexed  to  the  petition  for  reference^    To  this  opinion 
the  defendants  excepted.     We  think  that  this  decision,  even 
if  erroneous,  caused  no  prejudice  to  defendants,  for  we  are 
satisfied  that  had  the  amendment  not  been  allowed,  the 
defendants  could  not  have  resisted  the  introduction  of  the 
notes  in  evidence.     It  is  shown  that  they  had  full  notice  that 
they  were  to  be  sued  on  those  very  notes;  and  that,  therefore, 
they  would  be  introduced  and  relied  on.       The  defendants 
next  complain  that  an  amended  answer  filed  by  them  was 
improperly  stricken    out.     It  appears,  that  owing  to  the 
rapidity  with  which  business  proceeds  in  the  court  below, 
the  amended  answer  although  filed  on  the  very  next  day 
after  the  original  one,  came  in  after  the  cause  was  set  for 
trial.     Under  other  circumstances  the  defendants  might  per- 
haps^ have  been  relieved,  but  here  we  think  the  judge  was 
correct,  because  this  amended  answer  was  not  only  untimely, 
but  alleged  no  new  fact,  created  no  new  issue,  and  was 
intended  only  to  repair  the  omission  of  an  affidavit  in  the 
original  answer,  with  a  view  to  obtain  a  trial  by  jury.     The 
merits  of  the  defence,  set  up  in  the  first  answer,  have  already 
been  considered  and  found  to  contain  nothing.      Damages      Where    the 
are  prayed  for  by  appellee,  but  we  do  not  think  this  a  proper  JSl^^aWy  S!Z 


case  to  allow  any,  because  the  defendants  may  have  had  *V*d   doubu  of 

•'  ''  the    correctness 


some  doubts  on  the  correctness  of  the  opinions  to  which  they  onhe  yodgment 
excepted  ;  and  besides  they  are  already  bound  to  pay  eight  notbe'condcmn^ 
per  cent,  per  annum.  ^  ^^  v^L  ^- 

r**  r  mages  as  for  a 

frivolous  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
J4idgment  below  be  affirmed,  with  costs. 
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BAivnur  Dm*. 

^^e^ruanff  l«40.  MARTIN  M.  M*MA8TER8. 


Vf.  APPEAL  FftOM  TBI  COURT  OF  THE   FIRST   JUDICIAI.    DIITRICT. 

An  exception  to  the  suit,  alleging  that  the  plaintiff  has  shown  no  caiue  of 
action,  must  be  first  considered  independently  of  any  other  matter  of 
defence. 

The  transferee  of  a  note,  not  endorsed^  bat  transferred  by  a  special 
assignment  of  the  payee,  written  on  the  back  of  it,  cannot  maintain  as 
action  against  the  transferor.  He  has  no  recourse  on  the  tranaleror 
when  the  debt  exists  at  the  time  of  the  transfer. 

Where  the  transferor  of  a  note  obtained  the  temporary  possession  of  it, 
and  tortiously  added  the  words,  *' without  recourse"  to  the  written 
transfer,  as  it  did  not  alter  the  legal  rights  of  the  parties,  the  Cout  is  not 
bound  to  notice  it. 

This  is  an  actioa  by  the  transferee  against  the  transferer 
of  the  following  promissory  note,  in  which  the  former  seeks  to 
recover  the  amount : 

•*  $1,000.  New  Orleans,  16th  March,  18Sr.»* 

**  Ten  days  after  date,  without  grace,  I  promise  to  pay  to 

the  order  of  James  M^Mastere,  one  thousand  dollars,  value 

received.     This  note  bearing  interest  at  maturity  at  one-half 

per  cent  per  diem  until  paid.'' 

'*  James  Routh.** 

Written  on  the  back :  **  For  value  received,  I  transfer  this 
note  to  Mr.  J.  C.  Martin,  May  17th,  1887,''  «  vnlhoiU  recourse/* 

*^  James  M'Masters." 

The  plaintiff  alleges  that  the  defendant  transferred  this 
note  to  him  for  value  received,  which  transfer  was  endorsed 
on  the  back  of  said  note,  your  petitioner  having  paid  said 
M'Masters  the  sum  of  one  thousand  one  hundred  and  fifty 
dollars  therefor. 

He  further  alleges,  that  a  few  days  after  the  transfer,  he  was 
asked  by  the  defendant  for  the  possession  of  the  note,  who  in- 
formed him  at  the  time  that  it  would  be  paid,  but  with  the 
view  of  defrauding  and  cheating  him  while  the  note  was  in 
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his  possession,  did  secretly  and  without  authority  write  aiid  Bastxu  Dist. 
add  the  words  "  without  recourse/'  to  the  said  assignment,  ^g^rwory,  i84o. 
which  act  is  punishable  as  a  penal  offence  by  law.  xabtut 

He  therefore  prays  that  the  defendant  be  arrested  and  con-     x*MJunriu. 
demned  to  pay  the  amount  of  said  note  and  interest. 

The  defendant,  for  answer,  averred  that  by  the  plaintiff's 
own  showing  he  has  no  cause  of  action.  And  .  should  the 
court  decide  against  this  respondent,  for  further  answer,  he 
says,  he  delivered  said  note  to  the  plaintiff,  who,  in  considera- 
tion, gave  him  three  notes  on  one  Slocuro,  and  he  paid  to 
[daintiff  two  hundred  and  fifty  dollars  in  cash  as  the  differ- 
ence. That  at  the  time,  it  was  understood  between  them 
that  the  note  of  Routh  was  transferred  to  the  plaintiff  without 
any  recourse  on  him  in  the  event  of  non-payment;  and  if  it 
was  not  paid,  it  was  to  be  delivered  up,  Slocum's  three  notes 
returned,  and  the  two  hundred  and  fifty  dollars  in  cash  re- 
funded to  him.  That  it  was  further  agreed  the  note  should 
not  be  negotiated  ;  but  in  violation  of  this,  the  plaintiff  at- 
tempted to  negotiate  it,  when  this  respondent  demanded  the 
note  from  the  plaintiff,  and  wrote  the  words  ^*  without  re- 
course,'' because  that  was  the  agreement  between  them  ; 
never  intending  himself  to  be  responsible  for  the  amount  of 
the  note.  He  avers,  he  has  offered  and  now  tenders  Slocum's 
notes,  on  the  plaintiff  returning  to  him  this  one,  and  refund- 
ing the  two  hundred  and  fifty  dollars  paid  in  cash.  He  prays 
judgment  in  his  favor. 

Upon  these  pleadings  and  issues,  the  cause  was  tried. 
There  was  testimony  taken,  and  evidence  offered,  to  establish 
the  facts  set  up  in  the  answer. 

The  district  judge,  however,  considered  the  transfer  as 
having  been  made  for  a  valuable  consideration,  and  that 
the  defendant  was  liable ;  and  the  words  **  without  recourse," 
as  not  having  been  written  by  the  defendant,  even  supposing 
he  may  have  imagined  he  had  a  right  to  add  them. 

He  further  remarked,  that  the  judgment  would  be  in  the 
alternative  if  the  answer  enabled  him  to  designate  the  three 
notes  averred  to  have  been  given  in  exchange  for  the  one 
sued  on ;  but  as  this  was  not  the  case,  judgment  must  be 
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ifiAtnmjr  Dm.  given  for  the  plaintiff,  for  the  amount  of  the  note  transferred 
f^e^niary,  IMP,  and  shown  not  to  have  been  paid.     From  this  judgment  the 

defendant  appealed. 

JoneSy  for  the  plaintiff. 
Lockett  and  Mkouj  contra. 

Martiny  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges,  that  the  defendant  transferred  to  him 
a  note  of  one  Francis  Routh,  over  due  for  one  thousand  dol- 
lars, and  afterwards  prevailed  on  him  to  trust  him,  the  de- 
fendant, with  the  note,  and  while  it  was  in  his  possession  he 
wrote  the  words  **  without  recourse,**  at  the  end  of  the  trans 
fer,  without  the  authority  or  consent  of  him,  the  plaintiflU 

The  answer  avers  that  the  plaintiff,  from  his  own  showing, 
has  no  cause  of  action,  and  in  case  this  exception  be  over- 
ruled by  the  court,  the  answer  states  certain  facts  as  matters 
of  defence. 

The  court  gave  judgment  against  the  defendant,  being*  evi- 
dently of  opinion  that  the  plaintiff  had  shown  a  cause  of 
action  which  was  not  impaired  by  the  facts  pleaded  in  the 
answer  as  matters  of  defence. 

It  appears  to  us  that  the  court  erred.    The  defendant's 

exception  was  one  of  those  which  are  called  peremptory  of 

the  mt,  but  not  of  the  ajcHion.     If  it  prevail,  it  did  not  impair 

the  action,  id  tsty  the  right  of  bringing  another  nctt.     Code  of 

Practictf  article  1.     But  it  destroyed  or  abated  the  suit,  id  esty 

the  means  to  which  the  plaintiff  had  resorted  to  avail  himself 

of  his  action,  leaving  him  at  liberty  to  pursue  his  remedy  in 

An  ezeeptioD  another  suit.     The  defendant,  therefore,  had  an  incontesti- 

leginr  Siit  the  ble  right  to  have  his  exception  considered,  independently  of 

So^^o  J^  ^^y  ^^^^^  matter  of  defence.     The  Code  of  Practice,  article 

of  action,  muit  336,  exprcssly  requires  the  defendant  to  plead  in  his  answer 

der«d,  indepeo^  '*  all  the  dilatory  or  peremptory  exceptions  on  which  he  intends 

otlier^ matter  o^^  ^®  rely,'*  except  as  relates  to  declinatory  exceptions.     This  is 

defence.  Jone  under  an  implied  protesiando  that  they  are  not  to  be  used 

if  the  exceptions  which  are  peremptory  of  the  suit  prevail. 
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In  this  case,  the  protestando  is  express,  **  if  the  court  should  Eaitsiih  Dist. 
decide  that  said  plaintiff  has  a  cause  of  action.'*  This  leads  ^^"«Tf*  '"<>- 
Us  to  an  examination  of  ihe  iSrst  exception  :  x  uAwns 

It  isy  that  the  petition  shows  no  cause  of  action.  x'maotxrb. 

The  plaintiff  sues  on  a  note  not  endorsed^  but  transferred^  to  The  transferee 
him  by  the  defendant.  The  petition  does  not  deny  that  the  °^^^^^"t 
amount  of  the  note  was  due  to  the  defendant  at  the  time  of  ferred  bj  a  spe- 

oial  asBifi^iDent 

the  transfer.  The  transferee  has  no  recourse  on  the  trans-  of  the  payee, 
feror,  when  the  debt  exists  at  the  time  of  the  transfer,  baok^of  i^owi* 
Louisiana  Code.  2616.     The  solvency  of  the  debtor  at  the  n^l  mw^tain  »n 

*  '  action      against 

time'of  the  transfer,  nor  since,  is  not  warranted,  unless  it  be  the  transferor. 
so  expressly  agreed.     Idem.,  2617.  course*' on°  ti^ 

In  the  present  case,  the  solvency  of  the  debtor  is  not  de-  5iJr&6?«t^a) 
nied  in  the  petition.     It  is,  therefore,  clear  that  the  plaintiff  the  time  of  the 
had  not,  under  his  contract  of  transfer,  any  recourse  against 
the  defendant. 

The  petition  shows  no  ground  of  action  ex  contractu ;  one  is 
attempted  to  be  shown  ex  delicto.  It  is,  that  the  defendant, 
having  been  entrusted  with  the  note,  tortiously  added  the 
words  *^  without  recourse,"  to  the  transfer  on  the  back  of  the 
note. 

We  have  said  that  the  transfer  was  made  to  the  plaintiff      Where  the 

'  transferor  of  a 

without  any  recourse  on  the  defendant,  resulting  from  the  note  obuined' 
agreement  of  the  parties,  or  the  law  ;  so  no  injury  was  done  powessloiionj 
to  the  plaintiff  by  the  addition  of  the  words  «  without  recourse?^  ^^^  Ihe^St 
to  the  transfer  written  on  the  back  of  the  note.  The  District  **  wUhoat  re- 
Court  was  called  upon  to  test  the  legal  rights  of  the  plaintiff,  written  transfer^ 
but  not  the  morality  or  propriety  of  the  defendant's  conduct.  JjJe^fe^  i^rT^hu 
The  conclusion  we  have  come  to,  renders  it  unnecessary  to  of  the  parties, 
examine  the  matters  pleaded  in  the  defence  on  the  merits.        bound  to  notice 

it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  there 
be  judgment  for  the^defendant  as  in  case  of  non-suit ;  the 
plaintiff  and  appellee  paying  costs  in  both  courts. 
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Baitbkit  DI9T. 

February^  1840. 


MORTON  V8.    CR08B7   ET   AL. 


XOBTOV  APPBAL   FAOM  THI   COURT  OT  THB    FIRST    iUBICl4l.   DISTRICT,  JVDGB 


Vf.  RUCHAIfAN  PRESIDllfO. 

CROSBY  BT  A£. 


A  sale  of  slaves  by  authentic  act  duly  registered,  where  posoowion  ia 
gg*  Mil  given  in  the  deed  and  the  knowledge  of  the  contract  brought  home  to 

creditors,  cannot  be  attacked  as  fraudulent,  and  inquired  into  collaterally 
by  a  seizing  creditor.    It  can  only  be  set  aside  by  a  revocatory  action. 

The  plaintiff  alleges,  that  he  purchased  six  slaves  from 
John  H.  B.  MortoD  by  notarial  act,  passed  the  25th  Juoe, 
1838,  which  was  duly  registered  in  the  office  of  the  Regis- 
ter of  Conveyances  in  New-Orleans,  the  29th  day  of  the 
same  month.  That  on  the  10th  of  August  following,  F. 
Buisson,  then  sheriff  of  the  parish  of  New-Orleans,  seized 
said  slaves  in  the  suit  of  J.  Crosby  against  J.  H.  B.  Morion 
and  others,  and  illegally  divested  him  (the  pe(itioner)  of  tbe 
possession,  and  forcibly  detains  thern^  being  induced  thereto 
by  the  said  John  Crosby.  He  further  alleges,  that  by  their 
illegal  acts  they  have  caused  him  injury  and  damage  to  the 
amount  of  one  thousand  dollars.  He  annexes  his  act  of  sale, 
and  prays  judgment  for  the  delivery  of  said  slaves  and 
damages. 

The  defendant,  Buisson,  pleaded  a  general  denial,  aod 
averred  that  be  made  the  seizure  and  took  possession  of  said 
slaves  under  an  execution  issued  on  a  judgmeot  in  favor  of 
J.  Crosby  against  Morton  and  Patterson,  and  by  the  direction 
of  «aid  Crosby. 

He  denies  that  the  plaintiff,  Henry  E.  Morton,  is  the  law- 
ful owner,  or  has  been  in  possession  of  said  slaves,  and  that  the 
pretended  act  of  sale  under  which  he  claims  them,  is  fraudu- 
lent and  collusive  between  him  and  J.  H.  B.  Morton,  and 
entered  into  for  the  sole  purpose  of  defrauding  the  ju^ 
creditors  of  the  latter. 

Crosby  answered  by  a  general  denial,  and  justified  bis 
seizure  under  a  judgment  he  obtained  against  J.  H.  B.  Mor- 
ton, the  19th  June,  1838,  for  eleven  thousand  dollars,  who  is 
the  brother  of  the  present  plaintiff;  that  the  plaintiff  wa? 
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never  in  possession,  having  lately  came  to  this  slate,  and  Eastxiut  d»t. 
acting  as  a  clerk  to  his  brother  J.  H.  B.  Morton.     He  alleges,  />^rtiary,  1840. 
the  sale  was  made  with  a  full  knowledge  of  his  judgment,       xortoit 
which   was  duly    recorded  ;    that   said  sale  is  simulated,  **• 

•'  '  '     CnOSBT    FT  AJL, 

fraudulent  and  collusive,  and  can  have  no  effect  as  to  credi- 
tors of  the  vendor  and  third  persons.  He  denies  that  he  has 
occasioned  the  plaintiff  any  damage,  and  prays  that  the  sale 
set  up  be  declared  null  and  void,  and  that  he  be  allowed  to 
proceed  with  his  seizure. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

On  the  trial,  the  district  judge  admitted  parole  evidence, 
to  show  that  the  vendor  had,  in  fact,  always  remained  in  the 
possession  of  the  slaves  in  contest ;  but  restricted  its  applica- 
tion to  the  claim  for  damages. 

The  defendant's  counsel  objected  to  the  act  of  sale  to  the 
plaintiff  as  fraudulent  and  collusive,  and  offered  his  judgment, 
mortgage  and  other  testimony  in  support  of  his  claim,  as  it 
was  shown  the  plaintiff  had  never  been  in  possession  of  the 
negroes.  The  court  admitted  the  act  of  sale  to  be  read  in 
evidence,  so  far  as  related  to  the  damages,  and  expressly  said 
that  it  could  only  be  set  aside  by  a  direct  revocatory  action. 
It  rejected  the  defendant's  testimony  for  any  other  object 
than  to  repel  the  claim  for  damages.  The  defendant  ex- 
cepted to  the  opinion  of  the  court.  It  was  shown  that 
Crosby  knew  of  the  sale  to  Morton  before  his  seizure. 
There  was  judgment  in  favor  of  the  plaintiff,  giving  him  the 
possession  of  the  slaves,  from  which  the  defendant,  Crosby, 
appealed. 

Preston,  for  the  plaintiff,  contended,  that  Crosby  was  ap- 
prized of  the  sale  before  his  seizure,  and  that  the  slaves  were 
put  in  possession  of  J.  H.  6.  Morton,  for  a  short  time 
only,  while  the  plaintiff  was  absent  from  the  state.  The 
seizure  was  therefore  illegal,  the  seizing  creditors  knowing 
these  facts. 

2.  The  sale  cahnot  be  attacked  collaterally ;  the  only 
remedy  is  by  a  direct  action  of  nullity.  Louisiana  Code, 
1964-6-6. 

54  VOL.  XIV. 


GBOflBT  ST  IL. 
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bASTXttx  DisT.      L.  C.  Duncany  for  the  defendant,  insisted  that  the  defen- 
February,  1840.  dants'  evidence  should  have  been  received,  lo  prove  the  fraud 
xoRToir       of  the  plaintiff.     It  was  competent  to  do  this,  and  to  disre- 
gard the  sale  as  fraudulent  and  collusive,  and  as  giving  no 
title  whatever.      See  case  of   Weeks  vs.  Flower.    9  La, 
RepartSy  379. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

This  action  was  instituted  to  recover  possession  of  certain 
slaves,  alleged  to  be  the  property  of  the  plaintiff,  which  had 
been  levied  upon  by  one  of  the  defendants,  then  sheriff,  under 
an  execution  issued  upon  a  judgment  against  the  plaintifT^s 
vendors.  The  plaintiff  exhibited  an  authentic  sale,  and  duly 
registered  in  the  office  of  the  Register  of  Conveyances.  The 
defence  set  up  by  the  seizing  creditor  of  the  plaintiff's  ven- 
dor is,  that  the  sale  was  simulated,  collusive  and  fraudulent. 
That  in  fact  no  possession  was  ever  given,  and  that  the  whole 
was  intended  to  defraud  the  creditors  of  the  vendor. 

At  the  trial,  the  defendants  offered  evidence  to  prove  that 
the  sale  to  the  plaintiff  was  fraudulent  and  collusive;  that 
the  plaintiff  had  never  been  in  possession  of  the  slaves.  This 
was  objected  to,  on  the  ground  that  (he  sale  annexed  to  the 
plaintiff's  petition  could  only  be  set  aside  by  a  revocatory 
action,  and  it  was  admitted  that  the  defendant  knew  of  the 
conveyance  before  the  seizure.  The  court  refused  to  admit 
the  evidence,  except  to  repel  the  claim  for  damages;  but 
which,  in  fact,  the  plaintiff  had  waived,  and  the  defendant 
took -a  bill  of  exceptions. 

The  general  rule  recognized  by  this  court  is  not  contested, 
to  wit :  that  when  a  purchaser  is  in  possession  under  a  con- 
veyance, the  question  of  fraud  cannot  be  inquired  into  colla- 
terally, commencing  with  a  seizure  ;  but  the  defendants' 
counsel  endeavors  to  distinguish  this  case,  and  to  bring  it 
within  the  exception  settled  by  the  case  of  Weeks  vs  Flower, 
9  LotiiHana  Reports^  375.  In  that  case,  one  if  not  more  of 
the  acts  of  sale,  was  under  private  signature.  The  sale  was 
of  lands,  slaves  and  household  furniture,  and  might  be  said  to 
be  omnium  bonorumy  and  the  vendor  continued  to  reside  on  the 
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place  as  usual.     In  the  case  now  before  the  courts  the  sale  is  Ea^tkuh  Dibt. 
of  slaves  by  authentic  act,  and  possession  given  by  the  dee(i^Februartf,  i840, 
itself,  and  knowledge  of  the  existence  of  the  contract  brought        ^daxb 
horae  to  the  seizing  creditor.     That  case  turned  principally     "i^w,  &c. 
upon  article  2417,  of  the  Louisiana  Code,  which  declares  that        hall. 
a  sale  under  private  sig^nature  shall  have  effect  against  credi-  ^  -^,  "^e   ^ 

slaves  by  authcB- 

tors,  and  third  persons  generally,  only  from  the  day  on  which  tic  act,  duly  re- 
such  sale  was  registered  in  the  oflSce  of  a  notary,  and  actual  poawMtin^  ^u 
delivery.  In  the  present  case,  the  deed  was  registered  in  the  giveninthedeed, 
office  of  the  Register  of  Conveyances.  We  conclude,  there-  ledge  of  the 
fore,  that  the  court  did  not  err  in  refusing  the  evidence.  hom™U  crefit- 

cirs,    cannot   be 

The  judgment  of  the  District  Court  is,  therefore,  affirmed  a^ien^i^t'Z 

with  costs.  quired  into  col- 

laterally b^  a 
seizing  creditor; 
it  can  onlr  be 

^^__^_^j^^—  set  aside  oy  a 

""~ revocatory     ac- 

tion. 


ADAMS,    87NDIC,  he   V8.    HALL. 
APPBAL   FROM  THE   COURT  OP  THB  JFIBST  JUDICIAL  DISTRICT. 

Judgment  affirmed,  with  ten  per  cent,  damages  as  a  delay  case. 

This  suit  is  against  the  maker  of  a  promissory  note,  who 
put  in  the  plea  of  the  general  issue,  but  made  no  defence. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

J.  SlideUy  for  the  plaintiff. 
Benjamin^  contra. 

Morphy^  /.,  delivered  the  opinion  of  the  court. 

The  appellant  having  made  no  defence  below  on  his 
note  of  hand,  we  consider  his  appeal  as  taken  solely  for 
delay,  and  grant  the  appellee's  prayer  for  damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affiruied,  with  costs  and  ten 
per  cent,  damages. 


4«8  CASES  IN  THE  SUPREME  COURT 

Fdntmnf^  1840.  ^  BARNETT  V8.   MACOIN. 


tit.  APPEAL   FROM   THE   COURT  OF  THE   FIRST  JUDICIAL   DISTRICT,  JUDGE 

XACOIH.  BUCHANAN   PRESIDING. 

In  a  redhibitory  Rction  for  the  rescission  of  the  sale  of  a  slave,  when  the 
evidence  leaves  it  doubtful  whether  the  disease,  of  which  the  slave  wu 
afBicted,  originated  before  or  after  the  sale,  and  the  jury  find  for  Uie 
defendant,  their  verdict  will  not  be  disturbed. 

This  is  a  redhibitory  action,  in  which  the  plaintiff  seeks  t be 
rescission  of  the  sale  of  a  slave  and  to  recover  the  price,  od 
account  of  redhibitory  diseases  and  vices. 

The  defendant  denied,  generally,  the  allegations,  and 
averred  that  said  slave  had  no  redhibitory  vice,  as  alleged, 
and  that,  as  to  disease,  the  plaintiff  had  her  in  his  possession 
for  about  three  months  before  the  sale,  and,  consequent!}', 
must  have  been  well  acquainted  with  her  state  of  health, 
and  good  or  bad  disposition  and  qualities,  when  he  purchased. 
The  disease  alleged  was  dropsy,  and  the  evidence  left  it 
doubtful  when  it  originated,  whether  before  or  after  the  sale. 

The  cause  was  submitted  to  a  jury,  who  found  a  verdict 
for  the  defendant ;  and,  after  an  unsuocessful  attempt  to  ob- 
tain anew  trial,  the  plaintiff  appealed. 

Benjamin^  for  the  plaintiff. 
CanotKy  contra. 

Morphyj  /.,  delivered  the  opinion  of  the  court. 

This  is  a  redhibitory  action.  The  petition  charges  that  a 
negro  woman  purchased  by  plaintiff  from  defendant,  was, 
at  the  time  of,  and  previous  to  the  sale,  afflicted  with  a  dan- 
gerous and  incurable  disease,  to  wit :  the  dropsy,  and,  more- 
over, that  while  in  defendant's  possession  the  slave  had  been 
guilty  of  a  capital  crime,  to  wit :  an  attempt  to  poison  her 
mistress,  the  wife  of  defendant,  but  that  said  fact,  which  was 
well  known  to  defendant,  had  been  concealed  from  plaintifT 
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The  verdict  of  the  jury  in  Ibe  court  below  went  in  favor  of  Eastkbk  Dirt. 
I  he  defendant.  Having  failed  in  an  effort  to  set  it  aside,  the  Ftlfruary,  i84o. 
plaintiff  appealed.  babxbtt 

There  has  been  a  lotal  failure  of  proof  as  to  the  second  '^' 

ground  on  which  this  action  rests,  to  wit :  the  commission  of 
any  crime  by  the  slave  sold  to  plaintiff.  The  evidence  shows, 
that  at  one  time  some  suspicions  were  entertained  against  her 
by  the  inmates  of  defendant's  house,  but  it  shows  at  the  same 
time  that  they  were  unfounded.  The  defendant  could  not 
have  believed  it  his  duty  to  impart  such  unjust  suspicions- to 
the  plaintiff. 

As  to  the  disease  with  which  the  slave  is  alleged  to  have 
been  afflicted,  the  testimony  of  the  physicians  conclusively 
shows  that  this  slave  died  of  the  dropsy  about  eleven  months 
after  she  had  been  owned  by  the  plaintiff;  but  whether  the  ' 
disease  originated  before  or  after  the  sale,  is  by  no  means  so 
clearly  established.  It  is  shown  by  the  defendant  that  up  to 
the  time  of  the  sale,  the  wench  enjoyed  apparently  very  good 
health,  and,  moreover,  that  she  had  been  hired  to  the  plain- 
tiff, and  had  been  living  in  his  house  for  several  months  be- 
fore he  purchased  her.  In  descanting  on  the  nature  and  pe- 
culiarities of  this  disease,  the  physicians  inform  us  that  it 
sometimes  progresses  rapidly,  and  sometimes  is  very  slow  in 
its  development,  thus  leaving  it  doubtful  at  what  time  it 
originated  in  this  particular  case.  Nothing,  then,  makes  it 
our  duty  to  disturb  the  verdict  obtained  by  the  defendant. 
The  jury  very  correctly  gave  him  the  benefit  of  the  doubts 
they  must  have  entertained  on  this  essential  point. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court 
below  be  affirmed,  with  costs. 
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Eastbbv  DllT. 

Februanf,  1840.  BOGERT  h    KNEELAND  VS.   DORSET. 

BOGBHT 
*  KKSKLAW  APPBAL  FBOM  TBI   COURT   OF  TBB   FIRST  JUDICIAL  DISTRICT. 


Vt. 
DOBSBT. 


An  agent  or  factor  will  not  be  made  liable  for  loss  on  sales  of  the  article 
consigned,  if  it  appears  from  the  evidence  it  was  deteriorated  when 
receiyed,  and  that  he  acted  with  diligence  and  fidelity  in  the  discharge 
of  his  tmst. 

This  18  an  action  to  recover  from  the  defendant  two  thou- 
sand two  hundred  dollars,  with  interest  at  seven  per  cent, 
being  the  balance  due  on  an  acceptance  of  four  thousand 
dollars,  for  a  draft  drawn  by  the  latter  on  (he  plaintiffs  against 
a  consignment  of  bacon  hams,  and  which  were  sold  at  a  loss. 

The  defendant  pleaded  a  general  denial.  Under  this  issue, 
a  mass  of  testimony  was  taken  and  offered  by  the  plaintiffs 
and  defendant,  to  show  the  condition  of  the  bacon  consigned, 
and  the  manner  in  which  the  plaintiffs  discharged  their  duty 
as  factors  and  agents  in  making  sales.  The  case  turns 
mainly  on  questions  of  fact,  which  were  submitted  to  the 
jury  to  be  decided  on  the  evidence. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  from 
which  the  defendant  appealed. 

T.  SUdeU,  for  the  plaintiff?. 
O.  B.  Duncany  contra. 

Morpkjji  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  are  commission  merchants  in  New- York,  and 
seek  to  recover  two  thousand  two  hundred  dollars  and  fifty- 
four  cents,  the  difference  between  the  proceeds  of  a  consign- 
ment of  certain  hogsheads  of  hams,  made  to  them  by  defen- 
dant, and  the  amount  paid  by  ihem  on  a  bill  drawn  by 
defendant  against  said  shipment.  This  claim  is  resisted,  on 
the  ground  that  through  the  plaintiffs'  neglect  and  want  of 
proper  diligence  in  disposing  of  the  hams,  they  remained  on 
hand  a  long  time,  deteriorated,  and  were  finally  sold  at  a  vei y 
heavy  sacrifice.     No  particular  instructions  appear  to  have 
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been  given  by  the  defendant  to  bis  agents.  The  evidence  EAmnN  Dibt. 
shows  that  upon  ihe  arrival  of  the  hams  in  New-York,  in  February^  \m\ 
November,  1836,  the  plaintiffs  employed  brokers  and  auc- 
tioneers to  make  a  sale  of  (hem  ;  that  the  market  being 
dull,  they  could  succeed  in  selling  part  of  the  hams  only,  by 
retailing  them  in  small  lots  at  tolerable  prices ;  that  from 
time  to  time  they  apprised  defendant  of  the  difficulty  they  met 
with  in  disposing  of  their  goods.  The  witnesses  of  defendant, 
on  the  other  hand,  testify  that  during  that  season  hams  were 
in  good  demand,  and  that  large  quantities  of  the  article  were 
sold  at  fair  prices.  The  apparent  contradiction  in  the  evi- 
dence on  this  head,  can  be  easily  accounted  for  by  the  well- 
established  facts  that  defendant's  hams  arrived  in  New-York 
when  new  hams  were  making  their  appearance  in  the  market, 
which  then  became  very  dull  for  old  hams;  that  several 
persons  who  had  purchased  some  of  the  defendant's  hams 
expressed  great  dissatisfaction  as  to  their  quality ;  one  of 
them  actually  refused  to  receive  forty  tierces  of,  them 
because,  on  examination,  they  were  found  to  be  tainted. 
From  these  facts,  we  cannot  but  draw  the  inference  that 
these  hams  must  have  been  kept  on  hand  in  this  place 
too  long  before  they  were  shipped  to  New-York,  because,  in 
that  cold  climate,  it  is  altogether  improbable  that  they  had 
so  deteriorated  in  a  few  months  as  to  be  almost  valueless. 
If  the  plaintiffs,  then,  have  not  succeeded  in  selling  these 
hams  sooner,  it  appears  to  us  to  be  owing,  in  a  great 
measure,  to  (he  bad  quality  of  the  article,  especially  when 
it  is  considered  that  it  was  their  interest  to  sell  as  soon  as 
possible,  to  reimburse  themselves  the  amount  of  defendant's 
draft  which  they  had  already  paid.  The  impression,  there- 
fore, made  on  our  minds  by  the  whole  testimony,  coincides 
with  that  of  the  jury,  who  gave  their  verdict  for  the 
plaintiffs.  We  think  that  they  were  diligent  in  the  dis- 
charge of  their  trust,  and  showed  themselves  anxious  to  do 
every  thing  in  their  power  to  promote  (he  interest  of  their 
principal. 

A  bill  of  exceptions  was  taken  to  the  Judge's  refusal  to 
charge  (he  jury,  (hat  if  from  the  evidence  (hey  believed  thai 
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EAnBRir  DisT.  the  piaiDtiffs  were  guilty  of  Diligence   in  the  discbarge 

February,  1840.  of  their  obligations   to  the  defendant,  it  was  sufficient  to 

g^jj^j^       render  them  liable    in  damages   to   the  latter.     From  the 

^         reasons  assigned  by  the  judge  for  bis  refusal  so  to  charge, 

we  infer    that  he  did   not  dissent  from  the  position  taken 

by  defendant's  counsel,  but  that  he  thought  he  had  already 

in  different   terms   sufficiently  instructed    the   jury  to  the 

same  effect.     We  have  before  us  the  charge  itself,  and  do 

not  think  that  its  language  could  have  misled  the  jury, 

although  it  should,  perhaps,  have  been  more  pointed  as  to 

the  liability  created  by  the  negligence  of  an  agent. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  affirmed  with  costs. 


BERRIES   VS,    BOTTS. 

APPIAL   FKOM   THB   COUBT   Of   THB    FIB8T   JUDICIAL    DIBTBICT, 

JODGB   BUCHANAN   PBEBIDINO. 

A  fllaye  may  appear  perfectly  healthy  at  the  time  of  sale,  and  yet  be 
afflicted  with  a  redhibitory  disease  which  renders  her  yalueless,  and 
does  not  come  within  the  law  providing  for  defects  discoverable  on 
simple  inspection. 

A  disease,  althoagh  not  known  at  the  time,  which  renders  a  slave  so 
valueless  that  it  must  be  supposed  the  owner  would  not  have  purchased 
her  had  he  known  it,  is  a  redhibitory  one  which  authorizes  a  rescission 
of  the  sale,  and  return  of  the  price. 

The  plaintiff  alleges,  that  he  purchased  a  slave  woman 
from  the  defendant  with  full  puar/mtee,  for  the  sum  of  seven 
hundred  dollars  in  cash,  and  that  since  the  purchase  he 
discovered  that  she  was  afflicted  and  affected  with  redhibitory 
diseases  and  vices,  which  entitle  him  to  the  redhibitory 
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action,  and  a  return  of  the  price.    He  sets  out  the  defects,  EAmur  Dirr. 
which  are  fully  stated  in  the  opinion  of  this  court.  February,  i840. 

The  defendant  pleaded  a  general  denial,  and  averred  he  ' 
purchased  said  slave  of  one  Bass,  whom  he  calls  in  warranty. 
Bass  appeared,  and  denied  his  liability  as  warrantor. 

The  evidence  of  physicians  and  others  showed,  that  said 
slave  was  afflicted  with  hernia,  and  incurable,  rendering  her 
almost  valueless.  The  cause  was  submitted  to  two  juries, 
and  each  time  there  was  a  verdict  for  the  plaintiff,  and  for 
the  defendant  against  his  warrantor.  The  defendant 
appealed. 

JZ.  Hunt  and  BarUmy  for  the  plaintiff. 
Preston  and.  Lame^  contra. 

JUorphy^  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  to  recover  back  from  defendant  the  purchase 
money  of  a  negro  woman  sold  to  the  plaintiff.     It  is  alleged, 
that  the  slave  at  the  time  of,  and  previous  to  the  sale,  was 
afflicted  with  a  large  hernia  or  rupture,  a  disease  which    ' — 
renders  her  services  so  inconvenient  and  imperfect,  that  he 
would  not  have  purchased  the  slave,  had  he  known  of  its 
existence.    The  plaintiff  is  brought  into  this  court  as  appellee, 
with  two  verdicts  in  his  favor.     A  new  trial,  it  appears,  had 
been  granted  by  the  judge  a  9110,  on  the  ground  that  the 
evidence  had  disclosed  the  defect  complained  of  to  be  an 
apparent  one,  for  which  no  action  lies.     On  the  second  trial, 
the  defendant  gave  in  evidence  the  admission  of  the  plaintiff's 
counsel,  that  when  this  slave  was  sold,  she  appeared  to  be  a     a  siaye  may 
strong,  healthy  girl.     This  evidence  seems  to  have  been  of  hKy^lf^the 
signal  advantage  to  the  plaintiff.     Its  weis^ht  with  the  iury  time  of  sale,  and 

TIL  1     .  t.        ^        .         ,    .      .^      .  .     yet  be  afflicted 

was  such,  that  they  gave  their  verdict  for  the  plamtiff,  this  witharedhibito- 
time,  without  leaving  their  seats.  They,  no  doubt,  concluded  ^ndnT"  ""^{^ 
that  the  plaintiff,  from  this  apparent  stale  of  healthiness,  ^«'"eieM,  and 
was  deterred  from  making  such  a  close  examination  of  the  within  the  lav 
girl  as  he  might  otherwise  have  done.  The  present  does  dSJctoSfacove^ 
not  appear  to  us  to  come  within  the  cases  provid^  for  by  f^^^  °"  simple 
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EAtTimv  DitT.  law,  where  defects  are  discoverable  on  simple  inspectton. 
February,  1840.  Lovistona  Code^  orHck  2497.     To  discover  this  malady  ancl 
HKRBIX8      ascertain  its  character,  it  required,  independent  of  professioaal 
^^        skill,  a  peculiar  kind  of  examination  which  is  not  generally 
resorted  to  in  relation  to  female  slaves,  unless  some  suspi- 
cion is  raised  by  their  looks  and  appearance.     That  such  was 
not  the  case  here,  the  defendant  has  taken  the  trouble  of 
sufficiently  proving  for  the  plaintiff.     As  to  the  malady  itself, 
and  its  character,  the  testimony  is  strong  and  conclusive. 
Several  physicians  examined,  agree  in  describing  it  to  be  an 
irreducible  umbiUcal  hernia^  subjecting  the  woman  to  the 
continual  danger  of  strangulation,  if,  in  doing  her  work,  she 
lifts  any  weight,  and  greatly  exposing  her  life  in  case  of 
parturition.     The  defendant's  counsel  has  contended  that, 
notwithstanding  all  this,  it  was  not  a  redhibitory  disease, 
and  that  the  jury  were,  no  doubt,  scared  into  their  verdict  by 
the  very  scientific  terms  used  by  these  learned  gentlemen  of 
the  medical  profession.     If  such  be  the  case,  it  is  fortunate 
for  the  purposes  of  justice  that  they  were  frightened  into  the 
A    diaeaie,  right  path ;  but  leaving  aside  technical  names  and  definitions, 
known    ftt  the  the  physiciaus  declare,  in  substance,  that  the  disease  mate- 
dOT'I^riavrro  "*^'y  impairs  the  value  of  the  slave,  incapacitates  her  for  any 
TAiaeiesi,  that  it  hard  labor,  and  that  she  cannot  even  perform  the  household 
posed  the  owner  work,  for  which  sho  was  bought.    We  must,  then,  consider 
ZmhJ^  **her  ^^^^  disease  as  a  redhibitory  one,  for  it  is  not  to  be  supposed 
had  be  known  it,  that  the  plaintiff  would  have  purchased  her,  had  he  known 

18  a  redhibitory  .         »      .  .  ^    .         ..  ^    ^  ^/v« 

one,  which  an-  It.     Ltmutona  Code^  article  2496. 

thorizes    a    re- 
suBsion  of  the 

sale  and  return      It  is,  therefore.  Ordered,  that  the  judgment  of  the  District 
of  the  price.       ^^^^  ^  affirmed,  with  costs. 
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EABTiur  D18T. 
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AFPKAL   PKOM   THI   COMMKftOIAL  COUET  OV  NIW-OKLXAIfS.  BAXSOB  KTAL. 

Where  a  judgment  sUtee  that  it  is  rendered  on  due  protfofthe  allegationB        bbuaw. 

in  plaintifb'  petition,  in  which  the  OBual  allegationi  are  made,  the 

reatont  will  be  deemed  rafficient. 
A  show  ^f  defence  in  this  court,  when  none  was  seriously  attempted  below, 

will  not  protect  the  appellant  firom  damages. 

This  18  ail  action  against  the  drawer  i^nd  acceptor  of  a  bill 
of  exchange,  made  payable  to  the  plaintiffs.  They  allege, 
that  demand  was  made,  and  the  bill  duly  protested  for  non- 
payment, of  which  the  parties  had  due  notice,  who  have  since 
failed  and  refused  to  pay  the  same,  although  amicably 
requested  thereto. 

The   defendants  pleaded  the  general   issue.     The  bill, 

protest  and  certificate  of  the  notary,  were  produced  in  evidence. 

The  defendants  did  not  appear  at  the  trial,  although  notice 

was  served  on  their  counsel. 

The  court  rendered  judgment  for  the  plaintiffs,  stating,  as 
the  reason,  **  that  they  had  proved  the  allegations  of  their 

petition."    The  defendants  appealed. 

Hoffmany  for  the  plaintiffs,  insisted  on  the  affirmance  of  the 
judgment,  with  the  maximum  of  damages. 

J\I^J\tiileny  contra,  urged  that  the  judgment  was  unconsti- 
tutional and  void,  for  want  of  reasonsy  and  a  reference  to  the 
law. 

2.  The  case  was  not  set  for  trial,  as  provided  in  the  Code 
of  Practice  ;  but  was  fixed  by  the  party,  and  notified  only  to 
the  counsel  of  the  defendants,  who  appear  in  all  the  pro- 
ceedings as  residents  of  the  city.  The  judgment  should  be 
reversed. 

JIfarp&y,  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  sued,  in  solidOf  as  the  drawer  and 
acceptor  of  a  draft  in  favor  of  the  plaintiffs.  No  defence 
was  made  below. 


Buses  BT  AL. 
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EA9TiRir  DitT.      In  this  court,  the  appellants  have  made  two  points,  to  wit: 
Fdfntanf,  1840.      \^  That  the  judgment  is  unconstitutional  and  void,  no 

l%w  or  reasons  having  been  assigned  for  rendering  it. 

2.  That  all  the  proceedings  on  the  trial  were  illegal  and 
null,  the  case  not  having  been  set  down  regularly  and  in  its 
turn,  in  conformity  with  the  Code  of  Practice. 

I.  The  judgment  states,  that  it  is  rendered  on  due  proof  of 
the  allegations  of  plaintiffs'  petition,  in  which  the  usual 
averments  of  demand  and  notice  are  to  be  found  ;  this,  we 
think,  is  sufficient ;  it  is,  perhaps,  all  that  ought  to  have 
been  said.  It  has  been  held  in  this  court,  that  the  absence 
of  a  citation  of  a  law,  is  not  alone  a  ground  for  setting  aside 
a  judgment. 

II.  As  to  the  second  point,  the  rules  and  regulations  of 
the  court  a  qua^  in  relation  to  the  manner  of  setting  down 
causes,  not  being  in  evidence  before  us,  we  cannot  judge 
whether  they  conform  to,  or  violate  the  provisions  of  the 
Code  of  Practice.  We  are  referred  to  a  notice  of  trial  served 
on  defendants'  counsel.  This  cannot  be  a  reasonable  subject 
of  complaint.  If  such  notice  is  not  required  by  the  code,  it 
is  a  great  convenience  to  counsel,  and  does  by  no  means 
show  that  the  cause  has  not  been  legally  set  down  for  trial. 

The  appellee  has  prayed  for  damages.  We  have  already 
said,  that  a  show  of  defence  made  here,  when  none  has 
been  seriously  attempted  below,  should  not  protect  the 
appellant  from  damages. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Com- 
mercial Court  be  affirmed,  with  costs  and  ten  per  cent 
damages. 
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DELAVIGNE   Y8,    ARNET. 

APPEAL  rSOM   TBB   FAEI8H  COURT,  FOE  THE  PARISH   AND  CITY   OF 

NEW-ORLEANS. 

Tho  certificate  of  the  notary  who  makes  the  protest,  is  prima  facie 
evidence  that  dae  diligence  was  used  to  find  the  residence  of  the  maker 
and  endorser  of  a  note,  and  that  notice  to  the  endorser  was  put  in  the 
post-office. 

The  nature  and  degree  of  diligence  used  to  find  the  residence  of  the  parties 
to  a  note,  and  make  demand  and  give  notice  to  the  endorser,  may  be 
inquired  into  on  the  trial,  to  rebut  the  presumption  arising  from  the 
notary's  certificate.  This  presumption  will,  however,  yield  to  contrary 
proof. 

This  is  an  action  against  the  maker  and  endorser  of  two 
promissory  notes. 

The  plaintiff  alleges,  that  said  notes  were  protested  for  non- 
payment, and  refers  to  the  notes  and  protests  which  are 
annexed.  He  prays  for  an  attachment  against  Arnet,  on 
the  ground  that  he  is  about  to  leave  the  state,  without  leaving 
in  it  sufficient  property  to  satisfy  his  demand. 

The  defendants  pleaded  a  general  denial. 

The  attachment  Was  levied  on  a  schooner,  as  the  property 
of  Arnei. 

On  the  trial,  (he  only  evidence  offered^  was  the  notes, 
protests  and  certificates  of  the  notaries. 

The  certificates  state,  that  ^^  notices  to  Frederick  Arnet, 
the  endorser,  was  deposited  in  the  post-office  in  New-Orleans, 
directed  to  him  in  that  place,  the  notary  not  being  able  to 
find  him  after  diligent  inquiry  from  the  other  endorser  and 
other  persons.'' 

Upon  this  evidence,  there  was  judgment  for  the  plaintijff 
against  Robinson,  the  maker,  and  in  favor  of  Arnet,  the 
endorser.     The  plaintifi*  appealed. 

Bodmj  for  the  appellant,  insisted  that  judgment  should  go 
against  the  endorser,  on  the  evidence  of  (he  notarys'  certi- 


Basterk  Dist. 
February,  1840. 
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EAiTBKjr  DiiT.  ficatee.    They  are  evidence  of  notice  to  the  endorser,  ihe 
February,  1840.  notaries  having  complied  with  the  act  of  1827.    See  case  of 
DBi^Tion^  Vigeri  et  al.  vs.  CarUm,  /.  m.  c.    ^Snte  89. 

GrymeSf  contra. 

Morphj/f  /.y  delivered  the  opinion  of  the  court. 

Arnet,  one  of  the  defendants,  being  sued  as  endorser  of 
two  promissory  notes,  drawn  by  his  co-defendant,  filed,  for 
answer,  a  general  denial.  Judgment  below  having  been 
rendered  in  his  favor,  the  plaintiff  has  taken  this  appeal. 

The  demand  on  the  drawer,  and  notice  to  this  endorser) 
are  proved  by  the  certificates  of  the  notaries  who  protested 
The  eertificate  these  notes,  according  to  the  act  of  1827.  This  court  has 
who  maket^  frequently  held,  that  these  certificates  must  be  taken  ns 
S^**  ll'iS^  P"^^  fa^  evidence,  that  due  diligence  was  used  to  find  the 
that  due  diii-  residence  of  the  drawer  and  endorser,  and  that  the  notice  to 
fo'^flod^the^ra-  the  endorser  was  deposited  in  the  post-office.  The  nature 
makCT^and  en-  ^^^  degree  of  that  diligence  maybe  inquired  into  on  ibc 
dorter  of  a  note,  trial :  and  should  it  appear,  in  point  of  fact,  that  the  notary 

and  that  notice   ,. ,        ,  ,        ,.,.  ,  ,.  .   r 

to  the  endorMr  Old  not  use  due  diligence  to  procure  the  necessary  infomia- 
^It^ct  "^  ^>on>  ^hen  the  presumption,  arising  from  his  official  certificate, 
The  nature  will  yield  to  the  Contrary  proof.  Nothing  here  is  shown,  to 
diiirenee  used  rebut  the  Concurrent  declarations  of  the  notaries  that  tbey 
•?dence  of  the  ^^^  diligent  inquiry  at  several  public  places,  and  of  the 
parties  to  a  note,  other  parties  to  the  notes,  and  that  both  were  unable  to 

and    make    de-     ,  "^      . 

mand  and  give  discover  either  of  the  defendants,  or  their  residence.  If  tbey, 
don^.^^may  *be  ^^  either  of  them,  had  a  domicil  in  New-Orleans,  it  could 
inquired  into  on  easily  have  bccu  shown.     The  circumstance  of  defendant 

the  trial,  to  rebut  / 

the  preaumption  havmg  been  cited  personally,  has  been  urged  as  a  presunip- 
Dotar^*8  '^^fi-  ^01^  ^^^^  h®  ^^  domiciliated  in  town. 
8umDtioiI*"win"      ^'  ^^^y  proves  the  presence  of  the  defendant  al  that 
however^ieidto  particular  time,  and  can  prove  nothing  more,  especially  when 
contrary  proo .   ^^  g^j  .^  ^^^  record  that  an  attachment  issued  against 

Arnet,  on  the  ground  that  he  was  about  to  remove,  with  his 
property,  from  the  state,  and  that  this  writ  was  served  on  the 
schooner  **  Frederick  Jlmet^  From  th is  circumstance,  it  might 
perhaps,  with  more  reason  be  inferred,  that  this  individual 


V9. 
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had  DO  fixed  domicil,  aod  was,  by  trade,  a  sea-faring  roan  ;  Eastbbv  Dist. 
but,  be  this  as  it  may,  no  proof  whatever  was  offered  on  the  ^^^'^nf  '8*0- 
trial  to  rebut  the  prima  facie  evidence,  resulting  from  the  htdb  et  al, 
notaries'  certificates.  We  think  that  the  plaintifi*  was  entitled 
to  recover. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  Parish  Court  be  reversed,  and  that  the  plaintiff  do  recover 
of  Frederick  Arnet  the  sum  of  eight  hundred  and  fifty-one  dol- 
lars and  ten  cents,  with  legal  interest  until  paid,  as  follows,  to 
wit :  on  four  hundred  and  nineteen  dollars  and  thirty  cents 
from  the  fourth  of  September,  one  thousand  eight  hundred  and 
thirty-eight,  and  on  four  hundred  and  thirty-one  dollars  and 
seventy-eight  cents  from  the  fourth  of  January,  one  thousand 
eight  hundred  and  thirty-nine ;  together  with  costs  in  both 
courts. 


HTDE   ET    AL.   V8.   GOODRICH. 

imAL    FKOM    THE    FAEI8H   OOUET,  FOE    THE   FAEIBB   AND  CITT   OF 

NBW-OELEAN8. 

"Where  leisors  received  rent  at  a  higher  rate,  after  the  annahnent  of  the 
lease,  they  cannot  be  made  to  refVind  the  difference,  when  it  is  not  shown 
that  the  lessees  did  not  consent  to  pay  the  higher  rate  by  a  ncfW  lease. 

This  is  a  proceeding  against  the  surety  in  an  appeal  bond. 
The  defendant  became  surety  in  an  appeal  for  Palmer  & 
Southmayd,  at  the  suit  of  the  present  plaintifis  against  them, 
for  the  annulment  of  a  lease,  and  recovery  of  the  rent  due 
thereon. 

The  plaintifis,  in  that  suit,  had  judgment  against  Palmer 
&  Southmayd,  annulling  the  lease,  and  for  possession  of  the 
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EisTSRif  Di«T.  premises  the  15th  November/ 1837,  and  also  for  one  hundred 

Febnmry,  1840.  ^^^d  fif^y  dollars  rent  per  month  from  the  1st  March,  18S6,  to 

HTDs  ST  AL.     the  time  of  possession.     This  judgment  was  affirmed,  on 

«ooDRicB.     appeal. 

The  plaintiffs  took  a  rule  on  Groodrich,  the  surety,  io  the 
appeal  bond,  to  show  cause  wh}'  he  should  not  pay  the 
amount  of  said  judgment. 

In  his  answer  to  the  rule,  he  denied  his  liability,  and  set 
up  a  claim,  in  compensation  and  reconvention,  for  eight 
hundred  and  sixteen  dollars,  which  he  averred  was  due  by 
the  plaintiffs  to  Palmer  &  Southmayd,  being  the  diflerence 
of  rent  of  the  premises  between  one  thousand  eight  hundred 
dollars  and  three  thousand  two  hundred  dollars  per  annum, 
from  the  15th  November,  1837,  to  15th  June,  1838,  say 
seven  months,  making  this  surplus  over  one  hundred  and 
fifty  dollars  per  month,  and  which  the  plaintiffs  had  received 
since  the  judgment.  There  was  no  evidence  of  this  demand 
produced,  except  an  account  annexed.  The  plaintiffs 
admitted  they  took  possession  of  the  leased  premises  on  the 
15th  November,  1837.  There  was  judgment  against  the 
defendant  on  the  rule,  and  he  appealed. 

/.  W.  Smithy  for  the  appellant. 

The  surety  has  the  same  right  as  the  original  defendants 
to  set  up  the  defence  here  taken  to  the  proceedings  bad 
against  him  on  the  bond.  The  defence  relates  purely  to 
the  debt.     Lomsiana  Code,  3029. 

The  matters  of  fact  here  pleaded,  did  not  exist  at  the 
rendition  of  the  judgment.  They  were  connected  with  the 
peculiar  nature  of  the  judgment,  which  was  not  for  a  sum 
certain,  but  for  a  monthly  sum,  to  continue  accumulating 
after  the  judgment,  until  an  event,  which  could  only  be 
established  by  evidence  aUunde.  In  such  a  case,  the  Code 
of  Practice  does  not  prohibit  matters  subsequent  to  the 
rendition,  and  closely  connected  with  the  judgment,  from 
being  pleaded  in  reconvention.     Code  of  Practice,  375. 

JIftcoti,  contra. 
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Bidkardy  /.,  delivered  the  opinion  of  the  court.  EiimBir  Dirt. 

The  plaintiffs  having  recovered  a  judgment  against  Palmer  ^^'^^^^y*  ^^^^ 
&  Southmayd,  annulling  a  lease,  and  for  one  hundred  and     btsb  xtal. 
fifty  dollars  per  month  rent  from  the  let  day  of  March,  1836,      eo«Biii4aL 
until  possession  should  be  delivered,  in  pursuance  of  such 
judgment,    the    latter  appealed,   and   gave   Groodrich,   the 
present  appellant,  as  surety  on  the  appeal  bond  ;  and  the 
judgment  having  been  affirmed  in  this  court,  a  fi,  fa,  issued, 
upon  which,  there  being  a  return  of  nidla  bma,  the  plaintiffs 
took  a  rule  upon  the  surety,  to  show  cause  why  he  should 
not  be  condemned  to  pay  the  amount  of  the  judgment. 

The  appellant,  Goodrich,  in  answer  to  the  rule,  sets 
up  in  reconvention,  or  compensation,  a  sum  of  about  eight 
hundred  dollars,  being  the  difference  of  rent  for  the  tenement 
between  eighteen  hundred  dollars  and  three  thousand  two 
hundred  dollars  per  annum,  from  November  15,  1837,  until 
June  15,  1838,  due  to  Palmer  &  Southmayd,  and  received 
by  the  plaintiffs  since  the  judgment. 

Without  considering  how  far  the  surety  may  plead  a  matter 
of  this  kind,  we  will  remark,  that  the  charge  of  additional 
rent  received  by  the  lessors,  pre-supposes  that  they  were  in 
possession  when  the  new  lease  was  made,  under  which  they 
received  a  higher  rent,  and  that  would  imply  the  consent  of 
the  former  lessees,  to  wit.  Palmer  &  Southmayd.  The  date 
from  which  the  additional  rent,  said  to  have  been  received 
by  the  lessors,  is  charged,  corresponds  with  that  at  which  the 
premises  are  admitted  by  the  plaintiffs  to  have  been  surren- 
dered. No  agreement  is  shown,  on  the  part  of  the  plaintiffs, 
to  account  to  the  defendants  for  a  higher  rate  of  rent,  and 
we  are  left  to  the  presumptions  arising  from  the  circumstances 
of  the  case.  It  seems  to  us  more  probable,  that  the  lessees, 
whose  lease  had  been  annulled,  should  have  surrendered 
the  property  unconditionally,  than  that  the  owners  should 
come  under  any  agreement  to  account  to  Palmer  &  South-  / 

mayd  for  any  excess  of  rent  over  one  hundred  and  fifty  dollars 
per  month.  If  it  had  been  rented  for  a  less  sum,  would  the 
Io88  have  fallen  on  the  former  lessees  ?    There  is  nothing  in 

56  VOL.  XIV. 
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BAtTBKar  DitT.  the  record  toTshow  that  such  was  the  understanding  of  the 

February,  1840.  parties. 


X*A1XIST» 


vt.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


14     449 
125     021 


M^AlIilSTEB  VS.   8R0DES. 

APPEAL  VAOM  TRB   OOUAT  OT  THE    PIBtT    JUDICIAL    DISTRICT,  JODflK 

BUOHAMAN   PBBBIDINO. 

An  9ig9Di  newring  drafts,  and  engaging  to  make  title  as  soon  u  He 
collected  them,  undertakes  to  present  them  for  payment,  and  aocoimC 
to  the  other  party  for  them,  or  show  that  one  or  more  of  them  remained 
nnpaid,  before  he  is  exonerated  from  his  obligation. 

An  agent  is  bound  to  administer  proof  of  his  performance  of  the  obligatioir 
resulting  from  his  agency. 

'  The  plaintiff  alleges,  that  the  defendant,  by  a  written 
agreement,  dated  the  20th  July,  1836,  bound  himself  to 
convey  one-eighth  of  the  steamer  Moravian  to  one  J.  C. 
Dunn,  for  the  sum  of  four  thousand  three  hundred  and 
seventy-five  dollars,  who  delivered  him  two  drafts  drawn  on 
petitioner  for  two  thousand  dollars  each,  and  one  for  one 
thousand  six  hundred  dollars  on  one  Wm.  Lape,  of  Rodney, 
Mississippi ;  that  Dunn  transferred  to  petitioner,  by  endorse- 
ment on  the  back  of  said  agreement,  all  his  interest  therein, 
and  that  the  defendant  bound  himself  to  convey  to  Dunn,  or 
his  assigns,  a  com[rfete  title  to  one-eighth  of  said  steam-boat, 
whenever  said  drafts  were  paid. 

The  plaintiff  further  shows,  that  he  has  paid  the  two 
drafts  drawn  on  him,  and  alleges,  that  the  third  one  is 
also  paid,  and  that  the  defendant  has  failed  to  convey  tbe 
title  in  said  steam-boat  to  him,  as  the  assignee  of  Dunn,  and 


V9. 
■MODI 
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10  pay  him  his  share  of  the  profits  accrued  since  the  transfer.  EimEir  Dm. 
He  prays  thai  the  sum  of  four  thousand  three  hundred  and  February,  i8U>. 
seventy-five  dollars  be  refunded  to  him  with  interest,  or  that  M'ALLisnm" 
the  defendant  be  required  to  convey  the  title  of  one-eighth 
part  of  said  boat,  and  to  account  for  the  profits  received  on 
the  same,  or  in  default,  that  he  be  condemned  to  pay  him 
fo6r  thousand  nine  hundred  dollars  in  damages. 

The  defendant  pleaded  a  general  denial. 

On  the  trial,  the  plaintifi*  exhibited  the  two  drafts  which 
he  had  paid,  and  offered  to  pay  the  three  hundred  and  seventy*, 
five  dollars  balance,  if  it  appeared  the  defendant,  Srodes,  had 
not  collected  the  third  draft  of  one  thousand  six  hundred 
dollars.  It  was  not  shown  that  this  draft  was,  or  was  not 
paid,  nor  was  it  accounted  for. 

The  District  Court  decided  that  the  obligation  of  the 
defendant  to  convey  title,  depended  on  a  suspensive  condilion, 
which  had  not  been  accomplished.  There  was  judgment 
for  the  defendant,  and  the  plaintiff  appealed. 

L.  Jammj  for  the  plaintiff  and  appellant,  insisted  : 

1.  It  was  the  defendant's  duty  to  account  for  Lape's 
draft,  not  the  plaintiff's.  A  party  is  always  required  to  prove 
those  facts,  of  which  he  is  particularly  cognizant 

2.  The  plaintiff  offered  to  pay  into  court  the  three  hundred 
and  seventy-five  dollars,  wanting  to  perfect  the  payment,  with 
the  four  thousand  dollars  described  in  the  petition,  and  ought 
to  have  been  allowed  to  do  so,  and  to  have  obtained  judgment 
in  his  favor,  on  making  this  payment. 

Chmoy  contra. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  from  the  defendant  the  sum 
of  four  thousand  three  hundred  and  seventy-five  dollars,  with 
interest,  which  he  alleges  to  be  in  the  hands  of  the  defendant, 
as  the  price  of  one-eighth  undivided  part  of  the  steam-boat 
Moravian,  which  the  defendant  had  undertaken  to  convey  to 
him,  or  to  obtain  its  conveyance. 
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fiMTsmir  DuT.      The  defendant  pleaded  the  general  issue. 

iWniflry,  184a  The  court  was  of  opinion,  that  the  defendant's  obligation 
M*ALU9rsm  ^o  P^y  depended  on  a  suspensive  condition,  the  happening  of 
which  was  not  proved,  and  non-suited  the*  plaintiff,  on  ihe 
ground  that  he  should  have  adminislered  proof  of  the  facts 
on  which  the  obligation  was  to  become  absolute.  The 
plaintiff  appealed. 

Tlie  consideration  of  the  sale  was  the  sum  of  four  thousand 
three  hundred  and  seventy-five  dollars,  and  the  plaintiff 
handed  over  three  drafts,  amounting  to  five  thousand  six 
hundred  dollars,  on  the  defendant's  promise  to  convey  title 
as  soon  as  he  had  collected  the  consideration  of  the  sale, 
and  to  pay  over  the  balance.  It  was  shown,  that  two  of  the 
drafts,  amounting  lo  four  thousand  dollars,  were  paid,  and 
the  only  question  presented  for  our  solution,  relates  to  (be 
error  in  which  the  appellant's  counsel  contends  the  District 
Court  fell  into,  in  requiring  him  to, administer  proof  of  the 
payment  of  the  third  draft,  or  so  much  thereof  as  was  neces- 
sary to  complete  the  consideration  money,  to  wit:  the  sum 
of  three  hundred  and  seventy-five  dollars. 
An  agent  re-      It  appears  to  US  that  the  district  judge   erred.     The 

and 'engaging  to  defendant,  in  receiving  those  drafts,  and  engaging  to  make 

make   litic    as  ij^j^  ^^  ^^^^  ^^  |^^  collected  and  received  the  consideration  of 

aoon  at  he  eoi- 

lected  them,  un-  the  Sale,  certainly  undertook  to  do  what  was  necessary,  that 
aent  them  ^for  18,  to  present  them  for  payment.  He  is,  therefore,  bound  lo 
wJJint^tr^'the  ®**^^  ^^^^^  ^^  ^'^  ®®  unsuccessfully.  If  that  was  the  case, 
other  partjr  for  ihe  draft  must  be  still  in  his.  possession,  and  the  production 
that  one  or  more  of  it  IS  (he  first  Step  in  repelling  the  plaintiff's  claim.  He 
maincIiTnpaid^  ^^^  ^*^®  plaintiff's  agent,  ad  hocy  and  is  bound  to  administer 
before  he  i«ex-  proof  of  his  performance  of  the  obligation  resulting  from  his 

onerated     from  •  __,  ...,«  i,  .  n,  j-        t  •  f 

bis  obligation,  agency.  The  plamtin  could  not  be  called  on  for  this  proor, 
bound  tlpRdm!!  which  Cannot  be  supposed  to  be  within  his  reach. 

niater  proof  of 

of*tileoWipit?on  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
resulting    from  judgrrnent  of  the  District  Court  be  annulled  and  reversed,  the 

Bit  agencjT.  jo 

non-suit  set  aside,  and  that  the  case  be  remanded  for  further 
proceedings  according  to  law,  the  appellee  paying  the  costs 
of  this  appeal. 
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HILL  h    M*GUNNEGLE  W.   BOWMAN.  Februay,  1840. 

Rill 
APPBAIt  FftOM  TBS   COURT  OP  TBI   FIEBT  JUDICIAL.  DISTftitT,  *  1t*BVmtmiM 

JUDQB   BUCHANAN   PRESIDING. 

The  jadgment  alone  of  thU  coart  miut  have  .effsct,  and  is  the  law,  14   445| 

mdependentljf  of  ony  expression  used  arguendo. 

A  jadgment,  allowing  part  of  the  demand  as  an  ordinary  debt,  is  in 
pertonam,  although  the  suit  was,  by  attachment,  for  a  priyileged  debt. 

So,  in  a  suit  by  attachment,  the  judgment  fs  in  rem,  and  in  pertonam  for 
the  balance  not  covered  by  the  property  attached,  on  which  a  writ  of 
CO,  ta,  may  issue. 

The  defendant  is  appellant  from  a  judgmeoi  discharging 
a  rule,  taken  by  him  on  the  plaintiffs,  to  show  cause  why  a 
writ  of  ca.  aa.,  which  they  had  caused  to  be  issued  against 
him,  should  not  be  set  aside. 

The  original  suit  was  brought  by  attachment  of  a  steam- 
boat, of  which  the  defendant  was  part  owner.  He  never 
appeared,  and* was  represented  by  an  attorney,  appointed  by 
the  court.  The  plaintiffs  had  judgment,  allowing  their 
whole  claim,  but  only  part  of  it  as  a  privileged  one  ;  and  it 
concludes  by^  sayings  ^Hhey  have  not  shown  themselves 
entitled  to  a  privilege  for  the  balance  of  their  accounts,  but 
it  is  .allowed  as  an  ordinary  debU*^ 

The  proceeds  of  the  steam-boat,  not  proving  sufficient  to 
pay  the  entire  judgment,  the  defendant,  on  coming  to  the 
city,  was  taken  on  a  writ  of  ca.  sa.,  which  issued  in  pursuance 
of  this  judgment. 

The  district  judge  discharged  the  rule  on  hearing  the 
parties,  from  which  the  defendant  appealed.   > 

Chrymes  and  Benhxiniy  for  the  appellant. 
Duncan^  contra. 

Jlforitn,  J.y  delivered  the  opinion  of  the  court 

The  defendant  is  appellant  from  a  judgnrtent,  rejecting  bis 
claim  to  a  discharge  from  imprisonment  under  a  ca,  so.,  issued 
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EAvnwM  DitT.  in  execution  of  a  judgment  of  the  District  Court  for  the  first 
JMruarjf,  t8io.  judicial  district,  affirmed  on  appeal  by  a  judgment  of  this 

^^  court.  See  1  Louisiana  Reports^  643. 
*  M«»raHMLi  jjjg  coQQsel  has  contended,  that  the  writ  of  ca,  ia.  ought  to 
BovMAv.  be  quashed,  because  it  issued  on  a  judgment  which  had  do 
other  object,  and  ought  not  to  have  any  other  effect  than  to 
settle  the  relative  rank  and  privileges  of  the  claimants  on  the 
steam-boat  Oregon,  (or  its  proceeds)  of  which  (he  appellant 
was  part  owner.  It  is  further  urged,  that  the  suit  on  which 
judgment  was  given,  was  instituted  by  writ  of  attachment, 
the  appellant  and  his  co-owners  being  non-residents ;  that 
he  did  not  appear  in  the  suit,  and  that  he  was  not  otherwise 
represented  than  by  an  attorney,  appointed  by  the  court,  to 
protect,  as  he  contends,  the  property  attached. 

I.  The  first  point  is,  whether  judgment  be  in  pemmom. 

To  show  that  it  is  not,  we  have  been  referred  to  our  judgment 

in  confirmation,  in  which  we  say,  *'  the  District  Court  has 

acted  only  on  the  privileges  resulting  from  the  nature  of  the 

claims."    The  district  judge,  in  the  judgment  now  appealed 

from,  has  thought  otherwise. 

Tlie  judgment      The  original  judgment  affirmed  by  us  absolutely,  must 

court  must  have  have  its  effect,  independently  of  any  expression  used  by  this 

u^^'inde'cnd-  ^^^^^  orguendoy  in  affirming  it.     It  contains  these  words: 

entiy  of  iny  ex-  «<  They   (plaintiffs)   have  shown   themselves  entitled  to  a 

preM^Duie        privilege  for  the  balance  of  their  account,  but  U  is  dUowed  as 

A    jadg:nient  an  Ordinary  debt"     The  district  judge  has,  therefore,  correctly 

the'^demmd^  as  Concluded,  that  this  allowance  of  a  part  of  the  plainiiflPs 

iTiT^wn^'  claim,  without  a  privilege,  was  a  judgment  therefor  against 

although  the  suit  the  defendant  in  personam. 

mentforaprivi-      II.  The  second  point  is,  whether  proceedings  by  attach- 
leged  debt.        ment  are  purely  in  rem,  or  in  personam  also.     On  this  part  of 

his  defence,  the  defendant  is  supported  by  the  authority  of 
Judge  Story,  who  says,  that  such  proceedings  are  "to  be 
treated,  to  all  intents  and  purposes,  as  if  the  defendant  has 
never  appeared  and  contested  the  suit,  as  a  mere  proceeding 
in  rem^  and  not  personally  binding  on  the  party  as  a  decree 
or  judgment  in  personamJ*^  Story^s  Conflict  of  LawSj  seeti(ni 
549.     Judge  Kent  cites  the  case  of  Mayhew  vs.  Thatcher, 
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6  Wheaton,  129,  in  which,  he  says,  the  Supreme  Court  of  Eastbrh  Dist. 
the  United  Slates  "  seem  to  imply  that  a  judgment  in  one  i'Vfat<fl>y,  i84o. 
state,  founded  on  an  attachment  in  reniy  would  not  be  conclu-         hill 
sive  evidence  of  the  debt  in  other  slates,  if  the  defendant  *  »'»yk»»o» 
had  not  personal  notice  of  the  suit,  so  as  to  enable  him  to      bowkav. 
defend  it.**     1  Kenfs  Commentariesy  262. 

This  case,  however,  must  be  decided  by  our  own  codes. 
Our  legislature  has  considered  all  persons,  whether  they 
were  ever  in  this  state  or  not,  as  amenable  to  our  courts. 
The  Louisiana  Code,  article  57,  provides,  that  if  a  suit  be 
instituted  against  an  absentee  who  has  no  known  agent  in 
the  state,  or  for  the  administration  of  whose  property  no 
curator  has  been  appointed,  the  judge,  before  whom  the  suit 
is  pending,  shall  appoint  a  curator,  ad  hocj  to  defend  the 
absentee  in  the  suit.''  We  have,  also,  a  legislative  definition 
of  the  word  "  absentee."  "  It  includes  persons  who  never 
were  in  the  state,  as  well  as  those  who,  having  resided  in  it, 
have  removed  from  it."     Louisiana  Code,  3522,  Ao.  3. 

In  the  case  of  Greorge  vs.  Fitzgerald,  12  Louisiana 
Reports,  604,  we  recognized  the  application  of  the  word 
'*  absentee"  to  a  defendant  never  having  resided  in  the 
state..  It  is,  therefore,  clear,  that  our  law  recognizes  the 
liability  of  defendants  being  brought  into  court  without 
personal  citation,  or  one  at  domicil  by  service  of  a  citation, 
on  a  person  appointed  by  the  court  to  represent  such  defendant. 

In  a  suit  by  attachment,  the  seizure  of  the  defendant's 
property  must  soon  be  known  to  the  person  who  had  the 
care  of  it,  and  it  is  not  probable  that  he  will  conceal  it  from 
the  owner.     Besides  this,  the  law  requires  a  citation  to  be     So,  in  a  suit 
served  on  the  defendant,  if  possible.     If  this  cannot  be  done,  the  judgment  is 
citations  are  to  be  posted  up.     If  the  defendant  does  not  *Zrw!uan^i^ 
appear,  the  court  must  appoint  an  attorney  to  represent  him,  ^*"^  °®*  ®®" 
and  defend  the  suit,  on  whom  service  of  the  petition  is  to  bQ  perty  ttuehedl 
made.     Code  of  Practice,  article  256,   260.     «  Reasonable  ^  '^J^'^  ^y 
delay  is  to  be  given  to  such  attorney  to  enable  him  to  com-  '■"*«• 
municate  with  the  party  he  represents."     Idem,,  260. 

In  the  case  of  service  of  citation  on  a  curator,  the 
proceedings  cannot  be  in  rem,  and  must  necessarily  be  in 
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EAtTiBii  Dm,  pemrnam.  .  In  that  of  attachment,  the  law  has  taken  much 
Febniary,  1840.  greater  care  to  afford  notice  of  the  suit  lo  the  defendanr,  and 
ABAx        i^  cannot  be  presumed  that  it  intended  a  less  security  to  the 
plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  af&rmed,  with  costs. 


ABAT   V8,  WILTZ. 
ArPBAL  VEOM  THB   COMMBKOIAL  COUBT   OP   HBW-OBLBAKS. 

The  appeml  considered  aa  frivoloaB,  and  jadgment  affirmed,  with  ten  per 

cent,  damages. 

This  is  an  action  against  the  maker,  on  several  of  his 
promissory  notes,  endorsed  in  blank  by  the  payee.  The 
defendant  admitted  his  signature,  but  denied  that  he  was 
indebted^  to  the  plaintiff,  and  that  he  was  not  the  legal 
holder  of  the  notes,  but  that  they  belonged  to  L.  Millaudon, 
against  whom  he  might  have  and  had  a  good  defence.  He 
propounded  interrogatories  to  the  plaintiff,  if  he  had  not  said 
he  was  not  the  owner,  but  that  Millaudon  was  the  owner  of 
said  notes.     The  plaintiff  took  no  notice  of  them. 

On  the  trial,  the  defendant  offered  Millaudon  as  a  witness, 
to  make  out  his  defence  set  up  in  the  answer,  which  was 
objected  to,  on  the  ground  that  such  a  defence  would  avail 
nothing.  The  court  sustained  the  objection,  and  the  de- 
fendant excepted. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Benjamin^  for  plaintiff,  prayed  the  affirmance  of  the  judg- 
ment, with  ten  per  cent,  damages. 

CanaOi  contra. 
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Mbrphy^  /.,  delivered  the  opinion  of  the  court :  Eimur  Disi'. 

The  defendant  being  sued  as  drawer  of  several  notes,  February,  1840. 
answers,  that  plaintiff  has  no  interest  in  them ;  that  they  giixn-8*eBoysB 
belong  to  Laurent  Millaudon,  against  whom  he  has  a  good  ^^^^'^^^^ 
defence.     Plaintiff's  silence,  on  the  interrogatories  put  to  him 
to  prove  his  want  of  interest,  authorized  defendant  to  make 
out  any  just  defence  he  might  have  had  against  Millaudon  ; 
this  he  has  not  done.     Appellee  prays  for  damages  on  the 
ground  that  this  appeal  is  frivolous  and  taken  for  delay  ;  we 
cannot  but  view  it  in  the  same  light. 

« 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  below  be  affirmed,  with  costs  and  ten  per  cent, 
damages. 


SHEETS  &  GROVER  VS,    CULVER  ET  AL. 
PHILLIPS,  GARNISHEE. 

APPKAL   FROM  THK   COURT   OF  THE   FIRST  JUDICIAL  DI8TRI0T, 

JUDGE    BUCHANAN   PRESIDING. 

Kegotiable  notes  cBjmot  be  attached  in  the  hands  of  the  makers  after  they 
are  pat  in  circnlation.  It  can  only  be  done,  by  either  seizing  the  notes, 
or  attaching  them  in  the  hands  of  a  holder^  as  the  property  of  the 
debtor. 

This  suit  commenced  by  attachment.  The  plaintiffs 
allege,  that  the  defendants,  W.  D.  Culver  and  C.  C. 
Rhodes,  are  indebted  to  them  in  the  sum  of  seven  hundred 
and  sixty-eight  dollars,  on  their  note  given  to  Howard  & 
Emmerson,  for  work  done  on  the  steam-boat  Clinton,  at 
Madison,  Indiana,  the  laws  of  which  state  give  a  lien  or 
privilege  on  the  boat ;  that  said  due-bill,  or  note,  has  been 
transferred  to  them,  by  endorsement,  together  with  the  lien, 
67  VOL.  XIV. 
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EisTiM  DisT.  or  privilege  attaching  thereto  ;   that  said  boat  has  since 
f^^^ruary,  1840.  \^^^  gold  lo  J.  M.  PhiUlps,  who  resides  ia  this  state,  and 
umsftoBOTxii  who  is  indebted  to  the  defendants  for  the  amount  of  the 
cnr^'mtAu  purchase  money. 

They  further  show,  that  the  defendants  reside  out  of  the 
state,  and  pray  for  an  attachment  against  Phillips,  and 
that  the  money  due  by  him  to  the  defendants,  be  seized  to 
satisfy  their  demand.  They  propound  interrogatories  lo 
Philips,  requiring  him  to  answer  touching  amount  in  bis 
hands,  due  to  the  defendants,  and  citing  him  as  garnishee. 
Phillips  answered,  in  substance,  that  he  had  paid  part  in 
cash,  and  given  his  negotiable  notes  for  the  balance  of  the 
price  of  said  boat,  and  that  he  did  not  know  in  whose  hands 
they  were. 

There  was  judgment  against  the  defendants.  The 
plaintiffs  took  a  rule  on  the  garnishee,  to  show  cause  why 
he  should  not  pay  the  amount  of  their  judgment.  The 
garnishee  resisted  the  rule.  The  district  judge  was  of 
opinion  there  was  not  any  property  of  the  defendants  shown 
to  have  been  attached  in  the  hands  of  the  garnishee,  and 
gave  judgment  in  his  favor,  from  which  the  plaintiffs 
appealed. 

Clarke  and  Eggkstoriy  for  the  plaintiffs  and  appellants, 
insisted  that  the  garnishee  was  liable  to  them,  unless  he 
showed  a  transfer,  as  he  admits  the  notes  were  outstanding 
and  unpaid  at  the  time  the  attachment  was  served.  9 
MartaCs  ReportSy  405. 

2.  But,  admitting  the  notes  had  been  transferred  before 
the  attachment  was  levied,  yet  an  attaching  creditor  would 
prevail  over  the  transferee,  who  had  not  given  notice  of  the 
transfer  to  the  debtor,  before  service  of  the  attachment 
Louiriana  Code,  2613  ;  4  Martiny  JV*.  S.y  56  ;  8  /dem.,  213; 
5  Idem.y  21  ;  4  Id€m.y  562;  6  Idem.y  332;  2  Louisma 
ReportSy  424-5;  8  Idem.,  153,  160,  270. 

3.  Phillips,  the  garnishee,  admits  his  indebtedness  to 
Rhodes,  one  of  the  defendants,  and  he  has  oflered  no 
evidence  to  show  the  payment  or  transfer  of  any  of  these 
obligations. 
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JUaybini  for  the  appellee.  EAtnwr  Dinr. 

February ,  1840. 

Mcrphy^  J.,  delivered  the  opinion  of  the  court.  sHins^GiioYSB 

This  suit  commenced  by  attachment.  The  plaintifisy  cultbiTxt  al. 
having  obtained  a  judgment  against  William  D.  Culver, 
one  of  the  defendants,  took  a  rule  against  the  garnishee, 
John  M.  Phillips,  to  show  cause  why  he  should  not  pay 
the  amount  of  said  judgment,  out  of  said  defendant's  pro- 
perty, attached  in  his  hands.  The  garnishee,  in  answer  to 
this  rule,  averred,  that  nothing  belonging  to  William  D. 
Culver  had  ever  been  attached  in  his  hands,  and  denied 
being  indebted,  in  any  way,  to  said  defendant. 

To  judge  of  the  liability  of  this  garnishee,  it  will  be 
necessary  to  notice  such  parts  of  his  answers  to  plaintiffs' 
interrogatories  as  may  be  material  to  the  view  we  have  taken 
of  this  case.  These  answers  were  filed  on  the  9th  of  July, 
1838.  He  **  declares,  that  on  the  2d  of  April  preceding,  he 
purchased,  jointly  with  one  C.  C.  Rhodes,  the  steam-boat 
Clinton,  from  Louisa  D.  Culver,  assisted  by  her  husband, 
the  defendant  in  this  suit,  and  one  James  Knowles,  for  the 
sum  of  ten  thousand  five  hundred  dollars  ;  that  he  and 
his  co-purchaser  paid  three  thousand  dollars  in  cash,  and 
for  the  balance,  gave  their  notes,  part  of  them  drawn  by 
himself,  and  endorsed  in  blank  by  Rhodes,  and  part  drawn 
by  Rhodes,  and  endorsed  by  himself  in  blank,  payable  at 
six,  twelve  and  eighteen  months,  at  the  Atchafalaya  Bank, 
in  this  city  ;  that  he  held  himself  justly  indebted  to  the 
holder  or  holders  of  his  notes,  but  that  he  was  unable  to  say 
who  were  the  holders." 

The  opinion  we  have  formed  as  to  the  absence  of  any  lia- 
bility on  the  part  of  the  garnishee  under  these  answers,  renders 
it  unnecessary  for  us  to  notice  a  question  raised  in  relation  to 
the  rights  of  a  husband  over  the  personal  property  of  his 
wife,  under  the  common  law,  which  is  admitted  ta  prevail 
in  Kentucky,  the  doraicil  of  these  parties. 

Our  Code  of  Practice,  (article  246,  et  seq,,)  points  out  the 
manner  of  attaching  rights  and  credits  belonging  to  a  debtor, 
in  the  hands  of  a  third  person.     It  provides,  that  such  third 
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Kjjmwm  Dm.  person  may  be  cited  to  declare,  on  oath,  what  property 
f^^^f^tonft  t^O'  belonging  to  defendant  he  has  in  his  possession,  or  in  what 
««.^An»nJ^  sum  be  is  indebted  to  such  defendant.     It  is  evident,  that 
'^'  negotiable  notes,  from  their  very  nature,  can  be  attached  but 

Negotiable  in  ^wo  ways,  to  wit :  by  actual  seizure  of  the  notes  them- 
•ttedied°inShe  ^^^^  ^^  ^7  attachment  in  the  hands  of  a  person  holding 
hands  of  Uie  them,  as  the  property  of  the  debtor.  In  this  case,  negotiable 
are  put  in  cim-  paper,  supposed  to  belong  to  defendant,  is  attempted  to  be 
only*be  done^y  attached  by  interrogatories  propounded  to  the  maker,  and 
cdther  Mixing  upon  the  latter  answering  that  he  does  not  know  by  whom 
taehing  them  in  his  uotes  are  held,  he  is  sought  to  be  made  liable  as  if  he  had 
SoSftr*"1li  "the  actually  declared  himself  indebted  to  defendant.  Untenable 
property  of  the  as  such  a  position  would  seem  to  be,  an  effort  has  been  made 

to  support  it  by  argument.  It  is  said  that  the  attachment 
was  laid  in  garnishee's  hands  before  he  had  notice  of  the 
transfer  of  his  notes,  and  a  series  of  decisions  of  this  court 
have  been  cited  by  the  counsel  for  the  appellants,  to  show 
that  the  transferee  of  a  debt  is  only  possessed  as  it  regards 
third  persons,  after  notice  has  been  given  to  the  debtor,  of  the 
transfer  having  been  made  ;  than  this,  there  is,  perhaps,  no 
principle  of  our  laws  better  settled  ;  but  it  obviously  applies 
only  to  credits  not  in  a  negotiable  form. 

As  to  notes  endorsed  in  blank,  which  circulate  and  pass, 
from  hand  to  hand  by  mere  delivery,  it  has  never  been,  nor 
can  it  be  pretended,  that  any  notice  of  transfer  is  necessary. 
Loukiana  Code,  SI 28. 

If,  then,  no  such  notice  is  ever  given,  how  is  a  garnishee, 
who  has  issued  his  promissory  note,  endorsed  in  blank,  to 
know  in  whose  hands  it  happens  to  be  at  the  precise  moment 
when  he  is  called  upon  to  answer  interrogatories  1  and  if, 
perchance,  he  were  to  know  that  his  note  was  still  the 
property  of  the  defendant,  and  were  so  to  declare  it,  could 
such  a  proceeding  restrain  its  negotiability  ?  Could  it  affect 
the  rights  of  a  bona  fide  holder  1  Surely  not.  The  owner- 
ship of  negotiable  paper  is  incessantly  varying,  before  it^ 
maturity,  and  the  obligation  of  the  maker  of  such  instruroeois 
is  not  to  pay  to  any  particular  person,  but  to  the  holder,  at 
maturity,  whoever  he  may  be.     Thus,  it  is  obvious,  that  ibe 
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garnishee,  in  this  case,  could  give  no  olher  answer  than  that  BAiTBiiir  Shn. 
he  has  made,  and  it  is  equally  obvious,  that  by  pursuing  this  February,  i84o. 
course,  the  plaintiQs  have  attached  no  properly  out  of  which  hubbabd  rr  al. 
their  judgment  can  be  satisfied.  -««^!I*'«.  ., 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


HUBBARD   ET   AL.  V8.   HOBSON  ET   AL. 

AFFCAJL  VROM    TBI   PAftlSH   COVET,   FOft  THX   fAKISH  AND   OITT   OV 

VCW-0HLEAN8. 

In  an  action  to  annal  a  transfer  of  certain  notes  alleged  to  be  made  on  the 
eve  of  insolvency,  and  in  fraad  of  the  seizing  creditors,  it  most  be  shown 
to  the  satisfaction  of  the  court,  that  the  debtor  was  insolvent  at  the  time 
of  the  transfer,  or  that  the  defendants  knew  of  his  insolvency. 

The  plaintifTs  had  judgment  against  one  Walley,  for  eight 
hundred  and  thirty-one  dollars,  interest  and  costs ;  levied 
their  execution  on  some  promissory  notes  on  Y.  Wiltz,  which 
had  been  transferred  by  their  debtor  to  the  defendants.  The 
latter  refused  to  recognize  the  plaintiffs'  right  to  any  part  of 
the  notes  thus  transferred. 

The  plaintiffs  have  instituted  this  action  to  recover  the 
amount  of  their  judgment  against  Walley  from  the  defen- 
dants, on  the  ground  that  they  received  said  notes  from 
Walley  when  he  was  insolvent,  with  a  knowledge  of  his 
insolvency,  and  in  fraud  of  their  rights  as  creditors.  They 
demand  a  rescission  of  the  contract  or  transfer,  and  judgment 
for  the  amount  of  their  claim. 

The  defendants  pleaded  a  general  denial. 

The  case  turned  entirely  on  the  fact  of  insolvency,  or  that 
the  defendants  knew  of  it  at  the  time  of  the  transfer. 
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BAmu  Dht.      The  parish  judge  was  of  opinion,  the  plaintiffs  failed  to 
f^ebruartf,  1840.  show  these  facts,  and  gave  judgment  for  the  defendants. 
ADAMS  The  plaintiffs  appealed. 

H»  cmu>m»ma       j^^  f^^  ^j^^  appellants. 

Benjammf  contra. 

BuUardj  /.,  delivered  tlie  opinion  of  the  court. 

This  is  an  action  to  annul  the  transfer,  to  the  defendants;, 
by  Walley,  debtor  of  the  plaintiffs,  of  certain  notes,  on  the 
ground  that  the  contract  was  in  fraud  of  the  rights  of  the 
plaintiffs,  as  judgment  creditors.  It  was  alleged,  that  Walley 
was  insolvent,  at  the  time  of  the  transaction,  to  the  know- 
ledge of  the  defendants. 

The  case  turns  entirely  on  questions  of  fact.  The  Parish 
Court  was  not  satisfied  by  the  evidence,  that  Walley  was 
insolvent  at  the  time  of  the  contract,  or  that  the  defendants 
knew  of  his  insolvency.  A  careful  examination  of  the 
record  has  brought  us  to  the  same  conclusion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


ADAMS   vs.    HIS    CREDITORS. 

APPEAL   FAOM   THE   COURT   OF  THE   FOURTH   JUDICIAL  DUTEICT,    FOR  THE 
PARIIH   OF  IBERVILLE,  JUDGE  COOLEY,  THE   THEM  JUDGE  OF 

THE    DISTRICT,    PRESIDING. 

In  a  conetwio,  where  all  the  parties  are  plaintiffs  and  defendants,  any 
ayorment  made  by  one  creditor^  in  relation  to  a  particular  claim,  as  a 
charge  or  allegation  of  fraud,  must  avail  all  the  other  opposing  creditora, 
interested  in  defeating  it ;  because  a  claim  cannot  be  rejected  as  to  some 
creditors,  and  upheld  as  to  others. 


mi  CRBDIT0B8. 
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The  allegation  of  fraud  and  coUusion  against  a  judgment,  puts  the  party  in  £^btxiiii  Diir. 
whose  favor  it  is  rendered,  to  the  proof  of  the  facts  on  which  it  is  based.  Februanf^  1840. 

A  party  seeking  to  recover,  must  make  bis  claim  certain ;  it  is  not  enough  adams 

to  render  it  only  probable. 

In  relation  to  property  acquired  by  illicit  traffic,  a  partner  stands  in  a 
different  light  from  creditors ;  they  claim  to  be  paid  out  of  the  general 
assets  of  their  debtor,  the  partner  seeks  for  one-half  of  the  property, 
unlawfully  acquired,  and  cannot  be  listened  to. 

Where  the  signatures  of  the  proper  officers  of  a  corporation  are  proved, 
and  the  seal  is  affixed,  the  courts  are  to  presume  the  officers  did  not 
transcend  their  authority,  and  that  the  seal  was  affixed  according  to  the 
requirements  of  the  charter. 

Courts  may,  however,  when  a  deed  is  signed  by  the  officers  and  sealed 
with  the  seal  of  the  corporation,  look  beyond  the  seal,  but  it  is  prima 
facie  evidence  that  it  was  so  affixed  by  proper  authority.    The  contrary 
must  be  shown  by  the  adverse  party. 

On  the  9th  March,  1833,  the  plaintiff  filed  his  petition  and 
bilan,  and  obtained  a  stay  of  proceedings,  under  the  insolvent 
laws. 

He  placed  his  daughter,  Mrs.  P.  Andrews,  on  his  bilan  as 
a  privileged  creditor  of  the  first  rank,  on  account  of  a  judg- 
ment she  had  obtained  against  him  in  the  Probate  Court  for 
fifty-three  thousand  eight  hundred  and  forty-seven  dollars, 
for  her  mother's  half  of  the  succession,  as  it  stood  at  her 
decease  in  1819. 

Also,  a  claim  held  by  the  Mercantile  Insurance  Company 
of  New-York,  originally  belonging  to  the  Life  and  Fire 
Insurance  Company  of  New-York,  for  the  sum  of  thirty- 
seven  thousand  seven  hundred  dollars,  and  likewise  a 
judgment  debt  due  to  the  syndics  of  W.  Kenner  &  Company, 
for  six  thousand  eight  hundred  and  ninety-one  dollars,  and 
a  judgment  debt  held  by  Josiah  Barker,  for  four  thousand 
dollars,  with  other  privileged  and  ordinary  debts  to  a  large 
amount.  Syndics  were  appointed  to  take  charge  and  sell  the 
property,  and  distribute  the  proceeds  among  the  creditors. 

On  the  26th  September,  1836,  after  making  sales  of  the 
property  surrendered,  the  syndic  filed  a  provisional  tableau 
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Eastbhv  DiiT.  of  distribution.     He  alleges,  that  the  net  amount  of  sales 

^^Bbruary,  1840.  jg  gevenly-seven  thousand  one  hundred  dollars,  payable  in 

XBAMB        three  instalments^  and  that  after  paying  law  charges  aod 

■II  cuDiTOBsI  necessary  expenses  of  administration,  there  remains  a  balaoce 

in  his  hands  of  eighteen  thousand  two  hundred  and  fifiy- 

three  dollars.     He  further  alleges,  that  Mrs.  P.  Andrews, 

daughter  of  the  insolvent,  is  a  privileged  creditor,  in  virtue 

of  the  right  of  inheritance  from  her  deceased  mother,  to  the 

amount  of  one  hundred  and  eight  thousand  five  hundred  and 

fifty  dollars,  which  he  places  on  the  tableau  as  a  privileged 

claim  of  the  first  class,  and  appropriates  the  balance  in  his 

hands  to  its  partial  payment.     He  prays,  that  said  accounts 

and  tableau  be  received  and  homologated. 

The  Mercantile  Insurance  Company  of  New- York,  Josiali 
Barker,  and  the  syndic  of  Kenner  &  Company,  with  other 
creditors,  made  opposition  to  the  tableau,  and  particularly  to 
the  claim  of  Mrs.  P.  Andrews,  denying  that  she  was  entitled 
to  any  sum  in  right  of  her  mother  ;  alleging,  that  the 
community  existing  between  her  and  the  insolvent,  at  the 
time  of  its  dissolution,  was  of  no  value,  and,  in  feet, 
insolvent.  Some  other  opponents  alleged,  that  her  judg- 
ement against  the  insolvent  was  fraudulent  and  collusive, 
and  obtained  in  fraud  of  the  bona  fide  creditors.  The 
oppositions  were  principally  directed  against  this  judgment, 
and  also  against  the  allowance  of  the  sum  to  Mrs.  Andrews, 
on  the  ground  that  the  evidence  showed  the  commaoiiy 
was  insolvent  in  1819,  the  time  of  its  dissolution. 

On  these  several  oppositions,  a  mass  of  testimony  was 
taken,  and  various  proceedings  had,  which  come  up  in  two 
heavy  and  confused  records. 

After  hearing  all  the  parties,  and  wading  through  the 
immense  mass  of  evidence  of  every  kind,  the  district  judge 
came  to  the  conclusion,  that  all  the  property  and  efiects 
which  was  in  the  possession  of  the  insolvent  at  the  death  of 
his  wife,  must  be  considered  as  belonging  to  the  coromuDtty> 
unless  the  contrary  was  shown,  and  that  Mrs.  P.  Andrews, 
being  the  only  surviving  heir  of  the  insolvent  and  his 
deceased  wife,  and  a  minor  at  the  time  of  the  dissolatioo  of 
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the  community,  was  entitled^  by  mortgage  and  privilege,  to  EAvrBftN  Dist. 
one-half  of  the  same,  after  deducting  debts,  &c.  ;  and  that  February,  i84o. 
the  testimony  showed  the  one-half  of  the  community  was        ^^^^^ 
worth  considerably  more  than  the  sum  now  oflTered  to  be  '»'• 

distributed.  Judgment  was  rendered,  homologating  the 
tableau,  and  ordering  the  balance  on  hand  to  be  paid  to 
Mrs.  P.  Andrews,  after  deducting  costs.  The  opposing 
creditors  appealed. 

/dc5,  for  the  appellee,  Mrs.  P.  Andrews. 

Jacob  Barker^  argu^  the  case  for  the  New- York  Mercantile  ^ 
Insurance  Company,  Kenner's  syndic,  and  Josiah  Barker, 
appellants. 

Morphtfy  /.,  delivered  the  opinion  of  the  court. 

An  account  current  of  his  administration  was  filed  by  the 
syndic,  in  this  case,  showing  a  sum  of  eighteen  thousand 
two  hundred  and  fifty-three  dollars,  then  ready  for  distribu- 
tion. It  was  accompanied  by  a  petition,  setting  forth  that 
Penelope  Adams,  wife  of  John  Andrews,  is  a  privileged 
creditor  for  one  hundred  and  eight  thousand  five  hundred 
and  fifty  dollars,  being  the  amount  accruing  to  her  from  the 
estate  of  her  mother,  Susan  Johnson,  (he  deceased  wife  of 
the  insolvent.  She  is  therein  set  down  as  entitled  to  the 
whole  balance,  in  part  payment  of  her  claim.  To  this 
tableau  of  distribution,  if  it  can  be  so  called,  a  number  of 
oppositions  were  filed,  all  directed  against  this  claim,  which, 
if  admitted,  would  render  all  further  litigation,  among  the 
other  creditors,  useless  and  unprofitable,  all  the  assets  of  the 
estate  amounting  only  to  about  seventy-seven  thousand 
dollars.  The  multifarious  pleadings  below,  together  with 
the  mass  of  oral  and  documentary  evidence  adduced,  have 
formed  one  of  the  most  confused  and  unwieldy  records  ever, 
perhaps,  presented  to  the  examination  of  this  court.  The 
judge  below,  has  been  contented  with  stating,  that  Mrs. 
Andrews'  rights  greatly  exceeded  the  sum  then  in  the  bands 
of  the  syndic,  and  has  decreed  said  sum  to  her,  in  part 
payment  of  her  claim,  without  fixing  its  amount,  and  without 
58  VOL.  XIV. 
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EAVTiKjr  DiiT.  passing  on  any  of  the  claims  of  the  opposing  creditors.    With 

Febmary,  1840.  gu^h  a  judgnnent  before  us,  we  would,  perhaps,  be  justified 

ADAT€B        Jo  reversing  it,  and  remanding  the  case  for  further  proceedings, 

.,...1!1\^..    •'liat  something  more  definite  should  be  sent  up  for  our 

Hit  CRSDITORS.  °  "^ 

revision  ;  but  we  have  been  requested  by  all  parties,  to 
pronounce  on  the  claims  of  Mrs.  Andrews,  Mr.  Andrews, 
and  of  the  Mercantile  Insurance  Company  of  New  York. 

On  the  death  of  Susan  Johnson,  the  mother  of  Mrs.' 
Andrews,  no  inventory  appears  to  have  been  taken,  nor  any 
steps  towards  a  liquidation  of  the  community.  A  few  months 
before  Adams  failed,  his  daughter  obtained  against  him,  in 
the  Probate  Court  of  Iberville,  a  judgment,  decreeing  to  her, 
for  her  mother's  half  of  the  community,  fifty-three  thousand 
eight  hundred  and  forty-seven  dollars  and  fifty  cents,  inde- 
pendent of  her  undivided  interest  in  certain  pieces  of  property, 
supposed  to  have  belonged  to  the  community.  This  judg- 
ment, upon  which  Mrs.  Andrews  rests  her  main  hopes  for 
success  in  this  court,  has  produced  a  protracted  and  angry 
debate  between  her  counsel  and  those  of  the  opposing 
creditors.  Professional  zeal,  and,  perhaps,  a  too  lively 
sensibility  for  the  feelings  of  their  clients,  have  induced 
counsel  to  indulge  in  sarcasm  and  personal  remarks,  which, 
far  from  assisting  us  in  the  performance  of  our  duties,  render 
them  more  difficult  and  somewhat  unpleasant.  With  the 
character  and  general  reputation  of  the  parties  litigating 
before  us,  we  have  nothing  to  do.  We  sit  here  in  judgment 
on  their  legal  rights,  and  permit  no  impressions  to  be  made 
on  our  minds  but  such  as  may  result  from  the  evidence 
exhibited  by  the  record. 

This  judgment  is  attacked  by  one  of  the  opposing  credi- 
tors as  having  been  obtained  through  fraud  and  collusion, 
and  by  another  as  having  been  rendered  by  consent,  which 
we    understand    to    be,   in    substance,    the   same  charge. 
In  acwicwrw.  Although  the  Mercantile  Insurance  Company,  with  whom 
partiesare plain-  this  contest  has  been  mainly  carried  on  in  this  court,  has  not 
tiffa  and  detend-  ^jj^jg  ^nv  such  allefi'atioji)  We  think  that  in  B.concur80i  where 

anti,  any  aver-  j  o  ^  j 

ment  made  by  qH  the  parties  are  plaintiffs  and  defendants,  any^verment, 
reiaUontoapar-  made  by  One  creditor,  in  relation  to  a  particular  claim,  must 
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avail  all  the  other  opposing  creditors  interested  in  defeating  Eartbrn  Di(*t. 
it ;  because  a  claim  cannot  be  rejected  as  to  some  creditors,  February,  i840. 
and  upheld  as  to  others.  Appellee's  counsel  has  contended,  ADAxt 
that  Mrs.  Andrews*  judgment  is  binding  and  conclusive,  and  „„  chmIIitoiib. 
that  some  evidence  or  color  of  fraud  must  be  shown  before  ticuUr  claim,  as 
she  can  be  put  lo  the  proof  of  her  claim.  We  consider  it  *  *;^oi^of°fwady 
well  settled  law  on  this  subiect,  that  ihe  allegation  of  fraud  muti  avail  ail  the 

1       II      •■•/«./•  •!  I  jf  '^^"^     opposing 

and  collusion  has  the  enect  of  putting  the  party  to  the  proof  ereditora,  inte- 
of  the  facts  on  which  the  judgment  purports  to  be  based.  It  j^gfjVbecau«a 
implies  that  no  evidence  was  ffiven,  nor  a  proper  defence  ci«ira  cannot  be 

,  °  ,       J,  rejectea    as    to 

made ;  it  involves,  then,  a  negative,  and  the  onus  probandt  some  creditors, 
must  be  on  the  party  who  avers  that  full  proof  has  been  others  **  ^ 
made,  and  that  the  judgment  was  rendered  without  collusion.  The  allegation 
because  the  assertion  of  his  adversary  is  not  susceptible  of  \u^\^n  against  a 

proof.  judgment,    puts 

*  the     party     in 

But  if  any  prima  facie  evidence  of  collusion,  and  of  that  whose  favor  it  is 
technical  fraud  contemplated  by  law,  was  indispensable,  we  proof  of  the  facu 
think  that  it  is  furnished  by  the  record  before  us.     The  l^^'"'^  *^  " 
insolvent's  answer,  filed  by  himself,  apparently  without  the 
assistance  of  any  counsel,  or  any  previous  citation,  begins 
with  a  general  dei^al,  and  goes  on  to  state  a  number  of  facts 
upon  which  this  judgment  appears  mainly  to  be  predicated  ; 
facts  which,  in  many  instances,  are  disproved  by  the  evidence. 
These  circumstances,  coupled  with  the  close  and  suspicious 
relation  in  which  these  parties  stood  to  each  other,  form,  to 
our  minds,  a  prima  fade  evidence  of  collusion,  amply  sufficient 
to  put  this  party  lo  the  proof  of  her  claim,  independent  of 
the  judgment. 

When  approaching  (his  investigation,  we  had  strong 
doubts  whether,  in  the  conjugal,  as  well  as  in  every  other 
partnership,  the  party  claiming  a  share  in  it  should  not  first 
be  held  to  prove  a  settlement  cf  all  debts  due  to  third  persons. 
It  is  true,  that  in  the  system  of  laws  from  which  we  have 
derived  our  community  of  goods  and  acquests,  the  interest 
of  the  wife  in  the  property  of  the  community  was  held  to 
attach  on  its  dissolution,  subject  to  her  right  of  renunciation. 
But,  undSF  those  laws,  a  difficulty  like  the  one  presented  to 
us  could  hardly  occur.     The  sense  of  duty  which  should 
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£ASTSR!r  DisT.  prompt  a  surviving  father  to  settle  the  community^  was  not 

February,  1840.  trusted  by  the  lawgiver  to  him  alone  ;  on  its  dissolution,  the 

j^AMs        ministers  of  justice  stepped  forward  and  took  in  hand  the 

«.«.r!l'.^..    rights  of  the  minor,  or  absent  heirs.     Thus,  a  settlement  was 

HIS  CRBOITOM.         O  '  ' 

enforced,  enabling  the  wife  or  her  heirs  to  ascertain  whether 
it  was  their  interest  to  accept,  or  renounce.  Here,  we  are 
called  upon,  after  a  lapse  of  some  twenty  years,  to  say  what 
was  the  situation  of  this  community  ;  however,  the  opposing 
creditors  not  having  raised  this  question,  and  iis  solution  not 
being  absolutely  necessary  in  this  case,  we  shall  proceed  with 
the  investigation  before  us. 

The  claim  set  up  by  the  appellee,  may  be  considered  by  us, 
as  it  has  been  in  the  argument,  under  three  distinct  heads  : 

1.  For  moneys  and  notes,  owned  by  Adams  at  the  death 
of  his  wife. 

2.  For  slaves,  then  existing,  and  since  sold  by  him. 

3.  For  immoveable  property,  the  title  of  which  was  then 
in  her  father. 

I.  A  number  of  witnesses  have  been  examined,  as  to  the 
reputed  wealth  of  C.  Adams  twenty  years  ago  ;  some  saw 
money,  others  saw  negotiable  notes,  to  lajge  amounts,  in  his 
hands  at  different  periods  before  the  death  of  his  wife.    It 
cannot  be  seriously  expected  of  us  to  award  any  specific  sum, 
on  evidence  of  this  description,  vague,  inconclusive,  con- 
sisting mainly  of  the  opinions  of  these  persons,  and  contra- 
dicted, in  many  particulars,  by  the  authentic  evidence  on 
file.     Most  of  the  notes  thus  seen  in  his  possession,  were 
described  as  /ailing  due  some  time  after  the  death  of  Mrs. 
Adams ;  hence,  the  appellee's  counsel  would  have  us  infer, 
that  the  insolvent  owned  them   at  the  dissolution  of  the 
A  party  aeek-  community.     It  is  not  enough  for  the  appellee  to  render  this 
mSst^mTkThU  probable  ;  she  siiould  make  it  certain.     But,  to  our  minds, 
claim  certain;  it  even  such  a  presumption  does  not  exist,  for,  pressed  and 

is  not  enouirn  to  i  •  •  i  i  i        •        «  l     « 

render  it  onij  embarrassed,  as  the  evidence  shows  the  msolvent  to  hare 
lirobable.  always  been,  it  is  difficult  to  believe,  that  this  negotiable 

paper,  represented  to  be  as  good  as  bank  notes,  should  have 
thus  long  remained  in  his  hands,  and  Adams  himself,  in  his 
answer  to  his  daughter's  suit,  enumerates  the  slaves  and 
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properly  which  he  owned,  but  says  not  a  word  of  those  notes,  EimRN  Dist. 
or  of  any  credits  then  belonging  to  him.  February,  i840. 

II.  As  to  the  slaves,  existing,  at  the  dissolution  of  the        IdImh 
conomunity,  and  sold  subsequently  by  Adams,  no  ownership  hh  cBiDrroas. 
is  proved  in  any,  except  those  attached  to  the  Claiborne 
plantation.     As  to  the  others,  the  record  shows,  nay,  it  is 
admitted,  that  they  were  African  negroes,  smuggled  into 

this  state,  in  violation  of  our  laws.     With  such  evidence 

before  us,  can  we  listen  to  any  claim  for  a  partition  of  those 

slaves,  or   their  proceeds  1      There  is  no  principle  better 

settled,  than  that  no  action  can  be  maintained  on  a  contract, 

the  considei^tion  of  which  is  immoral,  or  prohibited  by  law. 

Here,  the  action  does  not,  it  is  true,  grow  out  of  a  contract^ 

but  as  it  has  for  its  object  to  obtain  a  share,  in  partnership 

property,  obtained  by  means  of  a  nefarious  and  illicit  traffic, 

we  apprehend  that  the  same  rule  must  apply.     **  Ex  turpi 

causa  non  oritur  actio,^^    But  it  is  said,  that  if  those  slaves,  or     in  relation  to 

their  proceeds,  are  not  good  property  for  the  appellee,  they  qa^reTby  iiiidt 

cannot  be  so  considered  for  the  creditors.     We  conceive  that  traffic,  ■  part- 

the  latter  stand  m  a  position  widely  different  from  that  of  the  difTerent    light 

appellee.     They  c[aim  to  be  paid  out  of  the  general  assets  of  they  claim  *to  be 

their  debtor,  and  have  nothing  to  do  with  the  manner  in  p*'**  °?'  ^^  ***® 

^  general  assets  of 

which  he  might  have  acquired  any  portion  of  them.  Not  so  their  debtor,  the 
with  the  present  claimant ;.  she  sues,  as  partner,  for  one-half  SSe-hairof*the 
of  the  very  property  thus  unlawfully  acquired.  We  cannot  fJJ^f„|7^*  *i"l 
award  to  her  any  portion  of  it,  without  sanctioning  the  qu»red,  and  can- 
violation  of  those  laws  we  have  sworn  to  respect  and  enforce,  to. 

III.  The  three  only  pieces  of  landed  property,  of  any 
importance,  which  Adams  appears  to  have  owned,  are  the 
Claiborne,  the  Belky  and  the  Cropper  tracts. 

The  Claiborne  place  was  purchased  within  one  year 
before  the  death  of  insolvent's  wife,  for  sixty-two  thousand 
one  hundred  dollars,  payable  in  several  instalments,  all  falhng 
due  after  that  time.  The  evidence  shows,  that  no  portion 
of  the  price  had  been  paid  before  the  dissolution  of  the  com- 
munity, although  Adams,  in  his  answer  to  his  daughter's 
suit,  declares,  that  at  that  time  he  had  paid  twenty  thousand 
dollars  on  that  property.     The  first  and  second  instalments. 
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fiAHTBBK  DitT.  aiTiounting  to  upwards  of  thirty  thousand  dollars,  have  been 

February,  1840.  paid  by  Adams  after  the  dissolution  of  the  comnnunity,  and 

^P^^j,        form  against  it  a  claim  which,  by  his  surrender,  must  have 

^-  passed  to  his  creditors.      This  plantation  was  afterwards 

BIS  CEBDlTOBt.     *  . 

seized,  and  sold  to  pay  the  balance  yet  remaining  due.  It 
brought  forty-seven  thousand  seventy-five  dollars,  thus 
leaving  a  clear  loss  for  the  community  in  which  the  title 
was  vested.  ' 

Notwithstanding  Adams*  declaration  in  his  answer  to  his 
daughter's  suit  in  the  Probate  Court,  the  title  to  the  Belle 
plantation  is  proved  not  to  have  been  in  him  on  the  7lh 
January,  1819  :  Adams  and  Spraggins,  who  owned  it,  had, 
before  that  time,  sold  it  to  Brand  and  Foster  for  fifty-five  thou- 
sand dollars,  in  notes  payable  from  one  to  four  years.  But  it 
is  contended  that  as  AdaiDs,  when  he  afterwards  purchased 

• 

back  from  Brand  and  Foster  one  half  of  this  plantation,  re- 
turned to  them  their  own  notes  in  payment,  the  community 
should  be  credited  with  their  amount,  deducting  eleven 
thousand  dollars  (Adams'  proportion  of  the  original  price  yet 
unpaid.)  This  would  leave  for  the  community  a  profit  on 
this  property  of  sixteen  thousand  five  hundred  dollars,  one 
half  of  which  the  appellee  would  be  entitled  to,  should  we 
grant  her  the  benefit  of  the  presumption  that  these  notes  con- 
tinued to  belong  to  him  during  all  the  internnediate  time. 

The  Cropper  tract,  was  purchased  by  Adams  on  the  18th 
of  January,  1818 :  for  this  property,  we  find  Adams  promising 
to  give  four  negroes,  and  assuming  the  payment  of  a  mort- 
gage for  four  thousand  seven  hundred  and  fifty  dollars,  in 
favor  of  Durnford.  This  property  was  seized  and  sold  to  pay 
his  debts  after  his  wife's  death,  and  brought  fifteen  hundred 
dollars  over  and  above  the  sum  of  four  thousand  seven  hun- 
dred and  fifty  dollars,  yet  unpaid. 

Thus,  we  have  examined  more  minutely,  perhaps,  than  it 
was  necessary,  the  facts  upon  which  this  claim  rests;  we 
have  done  so  on  account  of  the  presumption  of  its  correct- 
ness, which  would  seem  to  result  from  the  judgment  obtain- 
ed by  appellee  in  the  Probate  and  District  Courts  :  it  will 
be  seen  that  even  without  looking  into  the  debts  ^  the 
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estate,  we  could  hardly  allow  any  thing  to  have  been  proved  Babtbhii  Dist. 
as  lawfully  belonging  to  Adams  at  the  death  of  his  wife  ;  J^ebrum-y,  i84o. 
but  the  record  abounds  with  judgments  against  him,  ren-        I^Iii 
dered  after  the  dissolution  of  the  community  it  is  true,  but  _,„  ^.T!;,^.. 

•^  '  HIS  CRKDITOR8. 

Still  for  debts,  many  of  which  existed  before ;  and  such  of 
those  debts  as  the  record  proves  to  have  been  paid  by  him 
since  his  wife's  death,  are  so  many  just  claims  against  the 
community,  which  have  passed  to  his  creditors.  Of  the 
exact  amount  of  his  debts  at  the  period  the  community  was 
dissolved,  it  is  difficult  to  form  an  estimate  from  the  record  ; 
but  a  close  and  patient  investigation  of  the  whole  case,  leaves 
no  doubt,  in  our  minds,  of  the  utter  insolvency  of  C.  Adams, 
at  the  time  of  the  death  of  his  wife. 

There  has  been  little  or  no  dispute  about  the  claim  of  John 
Andrews.  As  transferee  of  a  twelve  months  bond,  sub- 
scribed by  insolvent,  Robert  Bell  and  Dela  F.  Heath,  he 
claims  a  balance  of  three  thousand  three  hundred  and  one 
dollars,  yet  due  on  it.  The  property  on  which  he  contends 
for  a  lien  to  secure  this  balance,  is  called  in  the  tableau,  (he 
^Mberville  back-land,"  a  description  rather  vague,  but  suf- 
ficient, however,  we  think,  to  show  its  identity  with  that 
described  in  the  bond.  It  produced  a  sum  of  five  thousand 
dollars,  on  which  this  claimant  has  a  special  mortgage  and  a 
privilege.     Article  722  and  723,  of  the  Code  of  Practice. 

We  next  proceed  to  the  consideration  of  the  claim  of  the 
Mercantile  Insurance  Company.  It  is  based  upon  an  assign- 
ment made  to  them  in  1826,  by  the  Life  and  Fire  Insurance 
Company  of  New-York,  of  a  mortgage  debt,  which  originated 
in  a  loan  from  the  assignors  to  the  insolvent  in  1824.  On 
this  debt  the  Life  and  Fire  Insurance  Company  had  obtained 
in  the  U.  S.  District  Court  a  judgment,  which  forms  the  title 
of  the  present  claimants. 

For  the  purpose  of  defeating  this  claim,  numerous  objec- 
tions have  been  raised  in  argument ;  we  shall  notice  only 
such  as  have  appeared  to  us  material. 

The  assignment  is  said  to  be  without  proof.  It  purports  to 
be  signed  by  the  president  and  secretary  of  the  company.  The 
signatures  and  official  capacities  of  the  persons  signing  as 
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Bastkriv  Di8t.  president  and  secretary,  have  been  proved  ;  but  this  is  said 
February,  1 840.  to  be  insufficient  Appellee's  counsel  contends,  that  proof 
ARAMS  should  have  been  given  of  the  authority  of  these  persons  lo 
HIS  ciii^iTou.  ^^^  ''^  ^^^  execution  of  this  assignment.  To  this  it  is 
Where  the  answered,  that  this  Court  is  bound  to  presume  that  these 
proper'^officers  o^cers  did  not  transcend  their  power,  and  that  the  official 
of  a  corporation  g^^l  of  the  company  was  affixed  to  the  instrument  according 

are  proved,  and  r      j  o 

,the  seal  is  affix-  lo  the  requirements  of  the  charter.  We  hold  the  doctrine  to 
are  to  prenime  ^  ^hat,  though  a  deed  be  signed  by  the  president  and  secre- 
mrt  °^Mn8cend  ^^^^  ^^  cashier  of  a  corporation,  and  be  sealed  with  its  corpo- 
their  authority,  rate  Seal,  yet  the  courts  may  look  beyond  the  seal.     If  it  be 

and  that  the  seal 

was  affixed  ac-  affixed  without  the  authority  of  the  directors,  and  that  fact  be 
re^lrements'of  ™*^®  ^^  appear,  the  instrument  will  be  declared  null  and 
the  charter.  yoid ;  but  the  Seal  itself  is  prima  fade  evidence  that  it  was 
however,  when  affixed  by  proper  authority, and  the  contrary  must  be  shown  by 
by**ThV'ofcs  ^^^  objecting  party.  See  JingeU  ^  Ames  on  CarparaUm, 
and  scaled  with  chapter  6,  section  7,  page  114  ;  /6id.,  chapter  8,  section  6,  page 
oorporation4ook  164;  6th  Sergeant  ^  Rawl^s  Reports^page  12.  It  was,  there- 
but°h*i8*  pKwa  ^^^^y  incumbent  on  the  party  objecting  here,  to  have  rebutted 
/mU  evidence  this  prima  focte  evidence,  by  producing  the  charter  and  show- 
affixed  by  proper  ing  that  other  formalities  not  complied  with,  were  required 
contrarymast  be  ^^r  the  Creation  of  this  contract.  But  in  looking  into  the  plead- 
shown   by   the  jngg  \^  relation  to  this  assignment,  which  is  expressly  alleged 

in  the  opposition  of  the  Mercantile  Insurance  Compny, 
we  find  that,  far  from  denying  the  fact  of  the  assignment,  the 
answer  of  Andrews  and  wife,  avers  that  the  debt  is  extin- 
guished by  compensation,  although  no  evidence  whatever  in 
support  of  this  plea,  was  afterwards  adduced.  But  besides 
this,  a  few  months  after  the  assignment,  the  insolvent  ac- 
cepted notice  of  the  transfer,  thus  acknowledging  the  Mer- 
cantile Insurance  Company  as  his  creditors. 

Prescription,  fraud,  usury,  &c.,  have  been  successively 
urged  in  argument  against  this  claim.  These  pleas  might) 
perhaps,  have  availed  appellee  against  the  notes  and  deed  of 
mortgage  of  1824,  but  they  cannot  reach  the  judgment  in 
which  these  evidences  of  debt  are  all  merged.  To  this  judg- 
ment itself,  however,  many  objections  have  been  made; 
some  of  which  would  probably  prove  fatal,  if  this  judgment 
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was  before  us  for  revision,  either  on  an  appeal  or  in  an  action  EisTxnir  Dtst. 
of  nullity.     But  we  have  a  judgment  of  the  U.  S.  District  February,  i840. 
Court  for  the  eastern  district,  rendered  in  1826.      It  is  based        xitMn 
on  a  compromise  entered  into  between  the  parties,  to  stay  the  ^• 

execution  of  an  order  of  seizure  and  sale,  which  had  issued 
against  the  Belle  plantation,  under  the  mortgage  of  1824. 

This  compromise,  by  agreement,  was  to  be  entered  on  the 
records  of  the  court,  in  a  suit  then  pending  between  the  par- 
ties, and  is  referred  to  in  the  decree  which  dissolves  the  in«- 
junction  sued  out  by  C.  Adams,  and  at  the  same  time  grants 
a  stay  of  execution  until  the  18th  of  January,  1829,  when  all 
the  notes  described  in  the  original  mortgage  were  to  have 
become  due. 

This  judgment  may  be  erroneous,  the  formalities  required 
by  law  may  not  have  been  pursued  in  its  rendition  ;  but  there 
it  has  stood  without  contradiction  for  the  last  fourteen  years, 
and  has  thus  acquired  the  authority  of  the  thing  adjudged. 
It  is  said  next,  that  the  registry  of  (his  judgment  in  the 
parish  of  Iberville,  has  not  been  renewed  in  pursuance  of 
article  3333,  of  the  Louisiana  Codcy  and  that,  therefore,  the 
mortgage  no  longer  exists.  To  this  it  is  a  sufficient  answer  to 
say,  that  the  judgment  was  recorded  in  Iberville  on  the  20th 
May,  1826,  and  that  the  insolvent  made  his  surrender  in 
March,  1833  ;  the  mortgage  was  raised  and  the  property  had 
passed  into  the  hands  of  a  third  person,  before  the  expiration 
of  ten  years  from  the  date  of  the  registry  ;  a  re-inscription 
under  such  circumstances,  would  have  been  a  most  vain  and 
senseless  proceeding ;  but  even  the  registry  of  the  original 
mortgage  on  which  the  compromise  and  judgment  after- 
wards intervened,  was  in  full  force  when  the  surrender  took 
place,  for  ten  years  had  not  elapsed  from  its  date,  to  wit : 
24th  January,  1824. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed ;  and 
it  is  further  ordered,  that  the  claim  of  Penelope  Adams,  wife 
of  John  Andrews,  be  rejected ;  that  John  Andrews  be  placed 
on  the  tableau  as  a  mortgage  creditor  on  the  proceeds  of  the 
59  VOL.  XIV. 
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iRWTv  rr  AL. 

flTBAMBOAT 

XSHTUCKIAir. 


Eastkrv  Dm.  Iberville  back  land,  for  three  thousand  three  hundced  and  one 
Febntary,  1840.  dollars,  with  interest  at  the  rate  of  ten  per  cent,  per  annum, 

from  (he  8th  of  July,  1832,  until  paid.  That  the  Mercaotile 
Insurance  Company  be  placed  on  the  tableau  as  mortgage 
and  judgment  creditors  for  ihirty-two  thousand  two  hundred 
and  eighty  dollars  thirteen  cents,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum,  from  the  maturity  of  the  respec- 
tive notes  mentioned  in  their  compromise  and  judgment, 

until  paid. 

And,  it  is  further  ordered,  that  the  case  be  remanded  for 
further  proceedings  to'be  had  on  a  final  tableau  ai  dtstribu- 
tion  ;  the  costs  of  both  courts  to  be  paid  by  appellee. 


IRWIN  ET   AL.   vs.   STEAM-BOAT   KfiNTUCKIAN. 


APriAL  raoM  the  fa&ibh  oouet,  fo&  thi  pabuh  and  citt  op 

NKW-OKLBANI. 

Where  the  defendant  offers  no  evidence  in  rapport  of  hit  pleas«  and 
nothing  to  support  his  appeal,  judgment  will  be  affirmed,  with  tbe 
maximum  of  damages. 

The  plaintiffs  allege,  that  the  owners  of  the  steam-boat 
Kentuckian,  who  are  unknown  to  them,  but  are  represented 
by  an  agent,  Buckner,  as  captain,  are  indebted  to  them  three 
hundred  and  thirty-one  dollars  ninety-two  cents,  for  supplies 
furnished  said  boat,  and  for  which  they  pray  judgment,  with 
privilege,  &c. 

The  owners  appeared  by  counsel ;  admitted  the  plaintifls 
demand,  and  set  up  a  large  claim  in  compensation  and  recon* 
vention,  but  on  the  trial  offered  no  proof.  There  was  judg- 
ment against  them,  and  they  appealed. 

Benjamin^  for  plaintiffs,  prayed  the  aflSrmance  of  the  judg- 
ment, with  damages  and  costs. 


LESASSIER  VS.   DASHIELL. 

APrSAl  rAOM  TBI  COURT  OF  TBB   POUftTH  DI8TRI0T    VOB  TBS  FAllISH  OF 
IBBBYILLB,  JUDGE  NIOBOLU,  Of  THB    8KG0NO  DI8TBICT,  PEBSIOING. 

'Wbere  the  absence  of  a  witness  is  not  accounted  for,  and  he  is  not  dead, 
a  note  of  his  testimony,  not  signed,  is  inadmistible  in  evidence. 

A  docament  signed  by  L,  for  B.  Z,  C,  register  of  the  land-office,  is 
inadnditibU  in  eridence.  Nothing  shows  that  the  register  may  act  by 
proxy  or  deputy ;  or  that  he  delegated  his  powers  to  another  to  affix  his 
signature. 

The  defendant,  under  an  arennent  to  rescind  the  sale  to  him  by  the 
plaintiff,  cannot  offer  outstanding  titles  in  others  in  evidence,  when  he 
is  in  possession.  If  he  was  in  danger  of  eviction,  the  most  he  could  do 
would  be  to  withhold  the  price  until  security  was  given. 


DA8HISU. 
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jK.  HmUf  contrtt.  rastsrs  dist. 

Februaty,  1840. 

Martin^  /.,  delivered  the  opinion  of  the  court.  === 

£ESAssnat 

The  plaioUffir  claim  three  hundred  and  thirty-one  dollars  v*. 

Dinety->two  centa^  for  supplies  furnished  the  stenin-boat  Ken- 
tockian.  The  answer  does  not  deny,  but  admits  the  claim* 
There  is  a  plea  of  compensation  and  reconvention  for  a  larger 
sum,  and  judgment  is  prayed  against  the  plaintiffs  for  the 
balance. 

No  evidence  whatever  is  offered  in  support  of  these  two 
pleas.  Judgment  was  given  for  the  plaintiffs'  claim  alone, 
and  the  defendant  appealed. 

Nothing  has  been  shown  in  this  court  in  support  of  the 
appeal.  The  plaintiffs  and  appellees  have  prayed  for  the 
affirmance  of  the  judgment,  with  damages  tis  for  a  frivolous 
appeal. 

It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  court  below  be  affirmed,  with  costs  and  ten 
per  cent  damages. 


9ASBIBL&. 
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KAvrsw  Oitr.      This  case  was  before  the  court  and  remanded,  at  the  March 
^Mruary,  i840.  term,  1839.     Stt  13  LoMinana  Reports,  151. 

i.ssajiuer'^      There  was  intervention  filed  by  O'Duhigg  &  Chategnier, 
to  whom  the  notes  in  suit  had  been  transferred  pendente  Ute. 

The  district  judge  rejected  all  the  matters  and  evidence  set 
up  in  defence,  for  a  rescission  of  the  sale ;  and  gave  judg- 
ment for  the  interveners  against  the  defendant,  for  the 
amount  of  the  notes,  and  he  appealed. 

LobdeUy  for  the  appellant,  insisted  that  the  plaintiff,  Lesas- 
sier's  title,  which  he  sold  and  conveyed  to  the  defendant,  waa 
defective,  and  the  land  so  encumbered  with  mortgages  and 
servitudes,  that  the  sale  ought,  in  law,  to  be  rescinded,  and 
the  notes  and  money  paid,  returned. 

Winchester  and  Ives,  contra. 

Bullard,  /.,  delivered  the  opinion  of  the  court. 

The  defendant  being  sued  on  his  promissory  note,  pleaded 
that  it  was  given,  together  with  others,  for  the  price  of  a  plan- 
tation and  slaves,  sold  to  him  by  the  plaintiff.  He  alleges, 
that  he  is  not  bound  to  pay  the  same,  because  of  a  considera- 
ble deficiency  of  the  land  and  on  account  of  other  vices 
and  defects,  which,  if  he  had  foreseen,  he  would  not  have 
purchased,  to  wit.,  that  1st,  He  cannot  become  a  stockholder 
of  a  bank,  nor  obtain  a  loan  upon  mortgage  of  the  property. 
2d,  That  the  property  is  encumbered  with  charges  and  servi- 
tudes not  apparent,  of  which  plaintiff  made  no  disclosure  at 
the  time  of  the  sale,  and  he  specifies  one  in  favor  of  Dr. 
Ouito  and  wife.  Sd,  That  there  exists  on  the  property  a 
tacit  mortgage  in  favor  of  the  heirs  of  Monier,  and  in  favor 
of  the  minor  Luke  liesassier.  4ih,  The  unsoundness  of  two 
slaves.  The  defendant  claims  a  rescission  of  the  sale,  and 
that  the  part  of  the  price  already  paid,  may  be  refunded, 
together  with  damages.  In  a  supplemental  answer,  the  de- 
fendant charged  his  vendor,  the  plaintiff,  with  a  fraudulent 
concealment  of  these  deficiencies  and  vices.  O'Duhigg  & 
Chategnier,  to  whom  the  note  was  assigned,  pedente  UU,  inter* 
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venedy  and  judgment  having  been  rendered  in  their  favor,  the  eas¥srx  Dm. 
defendant  prosecutes  this  appeal.  February,  imp. 

This  case  has  been  already  before  this  court.  (See  13  luamur 
Louisiana  Reports,  161.)  It  was  then  remanded  for  a  new  u^awltit. 
trial,  which  was  followed  by  the  same  result.  We  concur 
wilh  the  court  below  in  the  opinion,  that  there  is  not  suffi- 
cient evidence  of  a  fraudulent  concealment,  to  entitle  the 
defendant  to  the  relief  he  asks.  It  is  not  pretended  that 
there  is  any  material  deficiency  in  the  front  tract ;  but  it  is 
contended  that  instead  of  four  hundred  arpents  of  back  lands 
conveyed,  there  is  found  to  be  less  than  one  hundred,  which 
was  vacant  and  liable  to  be  entered  under  the  pre-emption 
laws.  By  the  act  of  sale  it  was  agreed  that,  ^*  in  case  the 
title  to  the  said  second  concession  should  not  be  found  to  be 
recognized,  or  confirmed  by  the  United  States,  the  said 
Timoleon  Lesassier  binds  himself  to  pay  for  the  purchase 
thereof,  under  the  existing  laws  relative  to  pre-emption  rights, 
&c.,  for  the  quantity  of  four  hundred  arpents  ;  but  if  there  can 
be  obtained  a  greater  quantity  than  four  hundred  arpents, 
then  the  acquisition  of  the  surplus  to  be  at  the  expense  of  the 
present  purchaser." 

This  appears  to  us  a  special  modified  warranty,  and  must 
conclude  the  parties,  unless  it  be  shown  that  there  was  fraud 
in  the  vendor ;  which,  we  have  already  said,  the  defendant 
has  failed  to  establish. 

The  defendant  next  complains  of  the  servitude  as  it  is 
called,  which  is  claimed  by  Dr.  Quito  and  his  wife.  The 
act  of  sale  sets  forth  the  usufruct  granted  to  Dr.  Guito  and 
his  wife  during  their  natural  lives.  If  by  any  act  under  pri- 
vate signature,  those  persons  should  claim  any  thing  more 
than  the  right  of  occupation  set  forth  in  the  deed,  and  to 
which  the  defendant  assented,  it  is  obvious  that  it  would  not 
be  obligatory  upon  him. 

The  general  legal  mortgage  on  all  the  property  of  T. 
Lesassier,  resulting  from  his  appointment  as  tutor  of  Luke 
Lesassier,  appears  to  have  been  released  by  the  advice  of  a 
family  meeting,  and  a  special  mortgage  accepted  in  lieu  of  it. 
Whatever  may  hereafter  be  the  result  of  a  suit  by  which  the 
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BAm»w  Dm.  minor  on  arriving  at  the  age  of  majority  seeks  to  aBonl  that 
Fehnianf,  1840.  proceeding,  we  are  of  opinion  it  cannot  affect  the  rights  of 
~  the  defendant,  who  purchased  under  the  faith  of  these  pro- 


^-  eeedings,  apparently  sanctioned  by  the  Probate  Court    Sos 

the  case  of   Casanova's   Heirs  98.  Avegno.    9  Lowitkma 
ReportSj  192. 

Our  attention  has  been  called  to  several  bills  of  exceptions. 

The  first  was  taken  to  the  refusal  of  the  judge  to  permit  (he 

notes  of  the  testimony  of  a  witness,  taken  on  a  former  trial, 

to  be  used  in  evidence.    We  think  the  court  did  not  err.  The 

Where  the  tb-  absence  of  the  witness  was  not  accounted  for ;  and  a  simple 

new  is  not  m-  note  of  the  testimony  of  a  witness,  not  signed  by  him,  is  not 

^"u'Sot^d^dro  equivalent  Co  a  deposition,  and  cannot  be  used  except  io  a 

noteof  bifteiti-  case  of  necessity,  as  of  the  death  of  the  witness. 

moDT,  not  tien-        __  i  .ti     ^  i  ■  •       • 

ed,  UmadmSm'     The  next  bill  of  exceptions  was  taken  to  the  rejection  as 

»»  cT«a«o«c-  evidence  in  the  cause,  of  a  document  purporting  to  be  signed 

by  Lafferanderie,  for  B.  Z.  Canonge,  register  of  the  land-office. 

A   document  The  court  did  not  err.    Nothing  shows  that  the  register  of 

*^z.c.^ RepZ  the  land-office  may  act  by  proxy,  or  that  he  had  delegated 

oAm  ^s  ^im^  ^^^  powers  to  the  person  whose  signature  was  afllxed  to  the 

in  en-  certificate. 


■ho^'  that  the  Lastly,  the  defendant  offered  in  evidence,  sundry  graots 
hPit^^xj'^vS^  and  Spanish  plats,  to  show  that  the  original  plaintiff  did  net 
putj,  or  that  he  qwu  and  possess  a  part  of  the  land  sold  to  the  defendant,  but 
powers  to  ano-  that  the  title  was  in  other  persons.  The  documents  were  ob- 
liJJLtor^  **'•  jected  to  and  refused,  on  the  ground  that  they  could  not  be 

received  under  the  pleadings,  and  because  the  plaintiff  had 

no  notice  of  the  defendant's  intention  to  set  up  these  titles  io 

The  defendant,  conflict  with  the  lands  sold  by  Lesassier;  and,  that  an  oat- 

nnder  an  a^er* 

meat  to  reteind  Standing  title,  howovcr  it  might  authorize  the  vrithboldiof 
by^the  Vaintl^  of  the  price,  furnishes  no  ground  for  the  rescission  of  a  sale. 
I3?n°mie7hl  '^^^  defendant,  therefore,  took  a  bill  of  exceptions, 
others  in  evi-  We  concur  with  the  court  below  in  its  view  of  this  subject 
is^iiTponel^on!  The  purchaser  appears  to  have  been  in  the  undisturbed  pos- 
«r  ^of  e^icilo^  session  of  the  property  sold,  and  had  been  evicted  of  no  part 
the    most    he  of  it.      Even  if  suit  had  been  already  instituted  against  bin 

conld  do  woold  .        .•  •    ■  .  .  i.  -^      j     -*• 

be  to  withhold  to  recovor  a  part  or  the  whole  property,  with  manifest  danger 
iS^iJty**  "wai  ^f  eviction,  the  most  he  could  have  required  would  have  been, 
giten.  security  to  make  good  the  warranty. 
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Upon  ibe  whole,  after  an  attentive  consideration  of  this  Emtbiuc  Diit. 
cause  upon  the  different  points  submitted,  we  conclude  that  February^  i840. 
the  defendant  has  failed,  to  make  out  a  case  for  the  relief  he  ^aubik  rr  al. 
asks.     (The  court  below  properly  refused  to  transfer  the  case  ^« 

to  the  District  Court  of  the  United  States.    No  security  wa9 
oflkred  according  to  the  act  of  congress.) 

It  iSf  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


MAURIN  ET   AL  V9.   DA8HIELL. 

APPSAL    rmOM   THE  OOUBT  OP    TRB   POUftTH  JUDICIAL  DItTKICT  P0»  THB 
PAEUH  OP  UBKTILLB,  JUDGE  NICH0LL8,  OP  THB  BBOOMD,  PBBMDINO. 

The  ten  dajB  allowed  for  the  defendant  to  answer  in,  are  not  required  to 
expire  before  the  commencement  of  the  term  to  which  he  is  cited.  As 
soon  aa  they  expire,  if  the  coort  is  in  Besaion,  the  plaintiff  may  proceed 
to  take  judgment  hy  de&ult  if  the  answer  is  not  put  in. 

This  is  an  action  against  the  maker  of  three  promissory 
notes,  payable  to  the  order  of  one  Robert  D.  Percy,  and  by 
him  endorsed  Tn  blank.  The  plaintifls  allege,  that  the  pay- 
ment of  said  notes  is  secured  by  a  mortgage  on  a  plantation 
and  slaves,  which  is  expressed  in  an  act  of  sale  with  mort- 
gage, between  one  T.  Lesassier  and  the  said  A.  Dashiell, 
bearing  even  date  with  said  notes,  and  dated  the  8th  of 
March,  18S6.  They  pray  judgment  for  the  amount  of  said 
ttoCes,  with  mortgage  on  the  plantation  and  slaves,  and  that 
they  be  seized  and  sold  to  satisfy  it.  The  defendant  excepted 
to  having  the  cause  set  for  trial  at  the  April  term,  1839,  of  the 
court,  because  there  was  not  teh  days  elapsed  between  the 
eervice  of  citation  and  the  commencement  of  said  term.  That 
he  must  have  until  the  term  following  to  answer  in.    The 
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EAtrnv  DiiT.  exceptions  were  overruled,  and  the  defendant  excepted  to  the 
Fe6ruary,  1840.  Jecislon  of  the  court. 

MAVKiirxTAL  He  then  filed  an  answer,  averring  and  setting  up  various 
DABHiittL.  defects  and  encumbrances  in  the  title  to  the  plantation  and 
slaves,  for  which  the  notes  sued  on  were  given,  embracing 
the  same  matters  contained  in  the  defence  to  the  suit  of 
Timoleon  Lesassier  against  him.  See  13  Louisiana  Reports, 
151,  and  the  same  case  just  decided  on  a  second  appeal ; 
see  antey  467. 

The  defendant  prays  that  the  sale  be  rescinded,  the  notes 
cancelled  and  dven  up,  and  the  money  paid  refunded  with 
damages. 

There  was  judgment  overruling  all  the  matters  set  up  in 
the  defence,  from  which  the  defendant  appealed. 

Lobdelly  for  the  appellant. 

•  

Wbichegter  and  Ives^  contra. 

BiiUardy  /.,  delivered  the  opinion  of  the  court. 

This  case  presents  the  same  questions  which  have  just 
been  considered  in  the  case  of  Lesassier  vs,  Dashiell,  it  being 
a  suit  on  another  instalment  of  the  price.  Other  iocidenlal 
questions  arose,  however,  which  we  proceed  to  notice. 

The  appellant  contends,  that  the  court  erred  in  overruling 
his  exception,  by  which  he  insisted  on  his  right  to  have  the 
legal  delays  for  answering  before  the  first  day  of  the  term, 
^  and  in  setting  down  the  case  for  trial  at  that  term.     We  are 

of  opinion  that  the  court  did  not  err.  The  310th  article  of 
the  Code  of  Practice,  authorizes  a  judgment  by  default  after 
the  legal  delays ;  that  is,  after  ten  days  from  the  service  of 
citation,  when  the  defendant  resides  in  the  place  of  holding 
the  court,  and  the  addition  of  one  day  for  every  ten  miles  that 
his  residence  is  distant  from  such  place.  It  does  not  distin- 
guish whether  these  days  are  to  run  in  vacation,  or  in  term 
time.  Whenever  that  delay  expires,  in  our  opinion,  if  the 
court  be  in  session,  the  plaintiff  is  entitled  to  a  judgment  by 
default,  if  the  defendant  fails  to  answer.     The  article  317, 
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provides  that  it  shall  suffice  that  the  answer  is  filed  on  the  Eastsbh  Dist. 
first  day  of  the  term,  even  when  the  delay  expires  sooner.        February,  mo. 

The  endorsements  on  the  note  were  in  blank,  and  the       turpik 
plaintiff  was  permitted  to  strike  out  the  last  on  the  trial.    We     utnolm. 
see  no  objection  to  this.     Chitty  on  BUUf  371. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


TURPIN  vs.   REYNOLDS. 
HOBSON   AND   GOOCH,    GARNISHEES. 

APPEAL  FROM   THB   PARISH    COURT,  FOR   THB   PARISH   AND    CITY   OF 
I 

NEW-ORLEANS. 

The  priyilege  giyen  to  factors,  in  article  3214,  of  the  Loaisiana  Code, 
is  intended  to  aid  the  interests  of  commerce ;  and  the  word  advances^ 
used  therein,  is  not  to  be  restricted  in  its  meaning  to  actual  disbursements, 
but  must  be  construed  in  an  enlarged  sense,  with  reference  to  commercial 
usage,  and  include  aceeptanees  not  yet  paid. 

So,  where  factors  or  commission  merchants  accepted  drafls  on  the  faith 
of  the  defendant's  promise  to  ship  and  consign  a  certain  quantity  of 
cotton  :  Held^  that  the  consignees  will  hold  the  cotton,  so  consigned, 
against  the  attachiug  creditors  of  the  defendant. 

The  plaintiffinstituted  suit  against  the  defendant,  Reynolds^ 
on  his  check  for  three  thousand  dollars,  drawn  on  the  Union 
Bank  of  Mississippi,  and  duly  protested  for  non-payment, 
and  attached  two  hundred  and  fourteen  bales  of  cotton,  in 
the  hands  of  Hobson  &  Gooch,  commission  merchants  in 
New-Orleans.  They  were  duly  cited  as  garnishees,  and 
required  to  answer  interrogatories. 

The  garnishees  intervened,  and  alleged,  that  they  had 
received  the  two  hundred  and  fourteen  bales  of  cotton, 

60  VOL.  XIV. 


RBTirOLDfl. 
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BiflTKBH  Dirt,  attached,  on  the   19th  February,  1839,  with  the  bills  of 

Febnttuy,  I8A0.  lading,  on  consignment,  in  consequence  of  a  previous  agree- 

TVRPiir       ment,  under  which  they  had  accepted  sundry  drafts  to  a 

large  amount,  on  account  of  cotton  to  be  shipped  to  them  by 

the  defendant.     They  claimed  the  right  to  hold  the  cotton 

under  these  acceptances  and  agreement. 

On  the  evidence  adduced,  the  parish  judge  decided  : 

1.  That  it  was  clearly  shown  and  established,  that  the 
intervenors  had  made  advances  to  a  large  amount  to  the 
defendant,  6.  W.  Reynolds,  on  cotton  to  be  sent  to  them 
from  Mississippi. 

2.  That,  especially,  on  the  shipnoent  of  the  two  hundred 
'and  fourteen  bales  of  cotton  attached,  the  bills  of  lading  were 
received  before  the  attachment  was  served. 

3.  That  the  amount  of  acceptances,  and  since  paid  by  the 
intervenors  on  the  faith  of  this  shipment,  greatly  exceeded 
the  value  of  the  cotton  attached. 

There  was  judgment  in  favor  of  the  intervenors,  and  the 
plaintiff  appealed. 

T.  Stidell^  for  the  plaintiff,  contended,  that  the  liability 
which  the  intervenors  allege  they  came  under  to  the  holders 
of  defendant's  paper,  is  not  real ;  that  it  was,  in  fact,  no 
advance  or  payment,  and  nothing  more  than  an  accommo- 
dation endorsement. 

2.  There  was  no  pledge  of  this  cotton,  so  as  to  make  it 
liable  to  the  claim  of  the  intervenors  ;  none  of  the  formalities 
of  the  contract  of  pledge  were  complied  with.  There  was 
no  delivery.  It  is  essential  in  the  contract  of  pledge,  that 
the  creditor  be  put  in  possession  of  the  thing  given  in  pledge. 
Here,  the  cotton  was  on  the  defendant's  plantation,  in 
Mississippi,  when  this  pretended  pledge  was  made. 

There  was  no  sale  of  the  cotton  to  the  intervenors,  and 
there  was  no  advance,  further  than  endorsing  defendant's 
drafts.  But  they  allege  a  pledge  and  saie,  when  the  evidence 
shows  there  was  neither. 

4.  They  cannot  claim  a  privilege  as  commission  mer- 
chants, for  they  sued  as  owners,  and  not  a  word  is  said  about 
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a  privilege,  in  the  pleadings.     But,  if  there  had  been,  they  Eastbrh  Dist. 
do  not  come  within  the  law.     Louisiana  Code,  S214.  Feirrutay,  i84o. 


TUHPIW 
V8, 


L  W.  Smith,  for  interveners  and  appellees. 

1.  The  garnishees  and  interveners  deny  they  have  any      kkthoim. 
property  of  defendant,  and  swear  to  the  facts  from  which 

they  draw  this  inference.  This  answer,  made  under  oath, 
makes  full  proof  of  the  facts  contained  in  it,  until  the  plaintiff 
shows  its  falsity,  either  by  positive  written  proof,  or  by  two 
witnesses.     Code  of  Practice,  264.     This  he  has  not  shown. 

2.  The  plaintiff  failed  to  establish  the  interest  of  Mr. 
Snodgrass,  in  the  event  of  ihis  suit.  Before  he  became  a 
partner,  the  bills  were  accepted  by  the  agent  of  the  garnishees. 

3.  The  defendant's  letter  was  evidence  as  part  of  the  m 
gest(z.  The  bill  for  ten  thousand  dollars,  was  accepted  on 
this  letter,  and  was  an  advance  on  the  two  hundred  and 
fourteen  bales,  then  received  by  the  garnishees. 

4.  The  first  endorsers  names  were  in  blank.  The  subse- 
quent ones,  though  special,  might  be  stricken  out.  It  was 
even  unnecessary  to  strike  them  out,  the  acceptors  having 
paid  the  bill  after  it  had  been  put  in  circulation.  Chitty  on 
Bills,  637. 

Morphy,  J,,  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  out  an  attachment  against  defendant, 
a  non-resident,  and  cited,  as  garnishees,  Hobson  &  Gooch, 
commission  merchants,  trading  in  Yicksburg,  in  the  state  of 
Mississippi,  under  the  firm  of  "  Gooch  &  Hobson,"  and  in 
this  place,  under  the  commercial  name  and  firm  of  '^  Hobson 
&  Gooch."  The  latter  answered,  averring,  that  they  had 
nothing  in  their  possession  belonging  to  the  defendant,  unless 
it  should  be  considered  that  two  hundred  and  fourteen 
bales  of  cotton,  attached  in  their  hands  by  the  sheriff,  were 
the  property  of  defendant,  which  they  denied,  and  they 
annexed  to  their  answers  a  copy  of  their  petition  of  inter- 
vention, previously  filed.  In  this  petition,  the  interpleaders 
state,  that  in  consequence  of  previous  arrangements,  made  in 
Vicksburg,  and  which  they  set  out  at  full  length,  they  had 
agreed  to  accept,  and  did  accept,  in  New-Orleans,  bills  of 
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EitTSBir  Divr.  exchange,  drawn  by  defendant  on  them  to  a  large  amount, 
^^^'''^'onf*  mo«  on  the  faith  of  the  defendant's  promise  and  engagement  to 
Tunnir       forward  and  consign  to  them,  in  New-Orleahs,  six  hundred 
Bnvouw.     bales  of  cotton,  of  which  the  two  hundred  and  fourteen 
attached  were  a  part ;  that  acceptances  of  defendant's  drafts, 
to  an  amount  greatly  exceeding  the  value  of  these  two  hun- 
dred and  fourteen  bales,  had  already  been  made  by  them, 
and  that  they  were  in  possession  of  the  bill  of  lading  and 
cotton  shipped  to  them,  before  plaintiff  levied  his  attachment 
on  this  cotton  ;  that  by  reason  of  said  advances,  and  the 
transfer  made  to  them  in  Yicksburg,  by  defendant,  of  the 
six  hundred  bales  of  cotton,  they  had  an  absolute  right  to 
the  possession  and  property  of  the  cotton  attached. 

The  evidence  shows,  that  the  writ  of  attachment  was 
executed  on  this  cotton  on  the  21st  of  February,  1839  ;  that 
the  bill  of  lading  was  placed  in  the  hands  of  the  garnishees, 
on  the  19th,  and  the  cotton  itself  stored  in  their  name,  and 
for  their  account,  in  the  press  of  Tilghman  &  Barnes,  on  the 
20th.  Leaving  entirely  out  of  view  the  endorsements  given 
by  the  garnishees  on  part  of  the  bills,  and  their  negotiation 
in  Yicksburg  to  procure  to  the  defendants  their  amount  in 
cash,  the  evidence  shows,  that  previous  to  the  attachment 
here,  they  had  accepted  defendant's  drafts,  to  an  amount 
greatly  exceeding  the  proceeds  of  this  parcel  of  cotton,  which 
are  said  to  amount  to  about  ten  thousand  thirty-two  dollars 
and  forty-seven  cents.  It  is  also  shown,  that  this  cotton  was 
forwarded  to  the  garnishees,  in  pursuance  of  their  promise  to 
accept  defendaYit's  drafts. 

These  facts  would  seem  to  bring  the  interveners  completely 
within  the  purview  of  article  3214,  of  the  Louisiana  Code, 
but  the  plaintiff  in  attachment  objects  : 

1.  That  the  advances  spoken  of  in  the  above  cited  article, 
mean  an  actual  disbursement  of  money,  and  not  a  prospective 
obligation  to  pay  money  by  the  factor. 

2.  That  by  their  pleadings,  intervepors  do  not  claim  Che 
privilege  conferred  by  our  code,  but  claim  the  cotton  as 
owners,  in  which  capacity  ihey  have  failed  to  show  any  right, 
to  it. 
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I.  The  privilege  given  by  article  321 4,  of  the  Louisiana  Eistxbv  Dm. 
Code,  was  evidently  intended  to  aid  the  interests  of  trade  ^g^^t^^y*  "^- 
and  commerce,  and  promote  a  liberal  spirit  on  the  part  of       tuepih 
factors,  in  respect  to  advances  to  their  principals.     Nothing     bstholds. 
indicates  that  the  word    advanceSy  therein  used,   must   be 
restricted  to  actual  disbursements  of  money,  the  provision     The  privilege 
being  one  in  relation  to  dealings  of  a  character  eminently  fn^i^eikssu'of 
commercial.     The  terms  used  in  it  should  be  understood,  and  JS^^^  l^illtend- 
construed  with  reference  to  mercantile  usages.     In  commer-  ed  to  aid  the  in- 

..,  ..  ,  .•T.T.J  terests  of  com- 

cial  parlance,  a  commission  merchant  is  said  to  be  in  advance  meree;  aod  the 
to  the  planter  when  he  has  accepted  his  drafts,  and  it  is  very  ^Bedihmln^l 
seldom,  we  apprehend,  that  advances  are  differently  made  in  not  to  be  re- 

■  •  T^  .  11  %  1      ^        1  •  Btricted    Id    iti 

this  country.     By  accepting  the  planters'  drafts,  the  merchant  meaning  to  ao- 
18  primarily  liable  for  their  amount,  and  is  as  much  entitled  j^j^^  but'iniMt 
to  be  secured  against  his  liability,  as  if  he  had  transmitted  ^  coostrucd  in 
the  money  to  the  drawer.      And  what  is  a  bill  of  exchange  seme,  with  refe- 
but  an  equivalent  for  the  transmission  of  money  from  one  meraiai^  unge* 
place  to  another?    The  principal  who  negotiates  a  bill  of  "J^^***^®^ 
exchange,  on  the  credit  of  a  promise  to  accept,  is  in  possesion  i>aid. 
of  the  amount  even  before  its  actual  acceptance.      It  is 
customary,  we  understand,  among  merchants,  when  they 
wish  to  restrict  the  meaning  of  the  word  advances^  to  actual 
disbursements  of  money,  to  use  the  term  ccuh  advances.    This 
enactment  appears  to  us  to  be  already  sufficiently  at  variance 
with  the  hx  mercatoria  of  our  sister  states,  when  it  confines 
the  lien  given  to  factors  to  specific  advances,  made  on  the 
very  goods  consigned  to  them,  or  placed  in  their  hands  for 
sale.      We  conclude,  then,  that  the  word  advancesy  not  being 
in  any  way  qualified,  we  believe  it  our  duty  to  give  it  that 
enlarged  sense  which  best  comports  with  the  policy  of  the 
provision  itself,  and  the  general  convenience  and  usages  of  , 

trade. 

II.  As  to  the  second  ground,  the  intervenors,  it  is  true, 
allege,  that  in  consideration  of  their  endorsements,  acceptances 
and  negotiations  in  Vicksburg,  in  relation  to  these  bills,  the 
defendant  had  pledged,  sold,  and  transferred  to  them,  the  six 
hundred  bales  of  cotton  mentioned  in  their  petition,  but,  at 
the  same  time,  they  have  averred  and  proved  facts  which 
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Eavtbrh  Dist.  entitle  ihera  to  the  privilege  they  now  contend  for.  They 
Febmary,  1840.  jjave  clearly  misunderstood  the  extent  of  their  rights,  as 

THK  n-ATB  resulting  from  the  facts  which  show  neither  a  sale  nor  a 
juTOB        pledge ;  but  they  have  substantially  proven  their  right  to 

BSRMUDEz.  IiqIJ  iije  property  as  factors,  and  to  be  paid  out  of  the  same. 
torsor  oommlal  We  think  that  judgment  should  be  given  in  their  favor.  9 
lIS^pte/'tAnl  J^^^  317,  Canfitld  et  d.  vs.  MLaughlm, 

on  toe  faith  of 

the  defendant's      jt  ig  therefore,  Ordered,  adjudged  and  decreed,  that  the 

promise  to  ship  ,  i»i"»>»i^^  rw 

and  consign  a  judgment  of  the  Parish  Court  be  affirmed,  with  costs. 

certain  quantity 
of  cotton  :  Hela, 
that  the  consign- 
ees will  hold  the 
cotton,  so  con- 
signed, against  = 
the  attaching  ^ 
creditors  of  the 
defendant. 

STATE    OF   LOUISIANA   V8.    JUDGE   BERMUDEZ. 

ON    AN   APPLICATION    FOE    A   MANDAMUS. 

The  Supreme  Court  disclaims  a  general  superintending  control  over  the 
inferior  jurisdictions  ;  but  it  will  exercise  every  power  incident  to  its 
appellate  jurisdiction,  as  defined  by  the  constitution,  and  in  the  forms 
prescribed  and  established  by  the  legislature. 

The  authority  of  the  legislature  must,  however,  be  considered,  in  relation 
to  the  constitution,  which  allows  this  court  appellate  jurisdiction  only, 
and  in  matters  which  have  a  tendency  to  aid  this  jurisdiction. 

This  court  cannot  direct  inferior  courts  what  judgments  they  are  to  render, 
but  in  cases  in  which  it  is  their  duty  lo proceed  and  take^cognizance,  they 
may  be  so  directed,  and  their  judgments  appealed  from,  as  in  other  cases. 

It  is  only  in  relation  to  courts  acting  judicially,  and  in  cases  in  which  an 
appeal  might  be  prosecuted  to  this  court  after  final  judgment,  that  it 
will  issue  writs  of  procedendo  or  mandamus. 

So,  on  a  refusal  of  the  judge  of  probates,  on  the  application  of  the  tutrix 
to  appoint  an  under-tutor  to  her  minor  children,  and  order  a  family 
meeting,  with  a  view  to  relieve  her  property  firom  a  general  mortgage, 
and  give  a  special  one,  a  peremptory  mandamiu  will  be  awarded  requiring 
him  to  proceed. 

It  is  the  duty  of  the  judge  of  the  parish,  whore  the  minor  has  his  domicil, 
to  appoint  an  under-tutor  as  soon  as  a  vacancy  occurs. 
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THB  HTATX 

iir. 

JVDS1I 
BEBMUDKX. 


This  is  an  application  for  a  mandamus^  to  be  directed  to  Eabtehk  Dist. 
the  judge  of  probates  for  the  parish  and  ciiy  of  New-Orleans,  February,  1840. 
commanding  bim  to  grant  a  certain  order,  and  perform 
certain  duties  set  forth  in  the  following  affidavit  of  the 
attorney  of  the  widow  Fortier,  the  applicant :   ' 

*^  Madame  Annette  Lallande,  widow  of  Adelard  Fortier, 
deceased,  now  residing  in  the  parish  of  New-Orleans,  shows, 
that  the  late  Adelard  Fortier  died  in  the  parish  of  Jeflerson, 
in  June,  1833,  and  his  succession  opened  in  the  court  of 
probates  for  that  parish  ;  that  she  was  confirmed  as  the 
natural  tutrix  of  her  minor  children,  and  Joseph  Lallande 
was  appointed  under-tutor ;  that  she  has  rendered  an  account 
of  her  administration,  as  tutrix,  which  has  been  duly  homolo- 
gated by  the  Court  of  Probates  for  the  parish  of  JefTerson  ; 
according  to  which,  the  succession  of  Fortier  is  liquidated, 
and  the  portion  of  each  of  the  minor  children  ascertained  to 
be  four  thousand  three  hundred  and  sixty-two  dollars. 

**  That  since  the  death  of  her  husband,  she  has  removed 
with  her  minor  children  to  the  parish  of  New-Orleans,  where 
she  has  resided  for  the  last  four  years,  and  where  she  has 
since  bought  property  in  her  own  name ;  that  said  Joseph 
Lallande,  the  under-tutor  of  said  minors,  has  resigned  his 
functions,  and  no  under-tutor  has  been  appointed ;  that 
desiring  to  avail  herself  of  the  privilege  granted  to  her  by 
law  to  give  a  special  mortgage  on  her  property  in  favor  of  her 
children,  and  thereby  avoid  the  general  mortgage  resulting 
from  her  tutorship,  she  has  applied,  by  petition,  to  the  judge 
of  the  Court  of  Probates  for  the  parish  and  city  of  New- 
Orleans,  where  she  resides,  to  have  an  under-tutor  appointed 
to  her  minor  children  ;  and  also  an  order  that  a  family 
meeting,  composed  of  the  nearest  relations,  be  convened 
before  a  notary,  according  to  law,  to  take  into  consideration 
the  subject  matter  of  said  petition  ;  which  said  order,  this 
affiant  avers,  the  judge  of  probates  refuses  to  grant,  on  the 
ground  that  the  succession  of  Adelaide  Fortier  was  opened 
in  the  parish  of  Jefferson,  and  he  has  no  jurisdiction  over  the 
same,  but  the  judge  of  the  Court  of  Probates  for  the  said 
parish  of  Jefferson,  has  exclusive  jurisdiction.'' 
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THX  8TATS 

V». 

JUDOS 

BIRXUDEZ. 


EAtTBBN  DuT.      ChrinMf  for  the  widow  Lallande,  applied  for  the  mandamus^ 
/\;*rt«iry,  1840.  ordering  the  probate  judge  lo  grant  the  order  for  the  family 

meeting,   and   appoint  an   under-iutor,    on    the  foUowiDg 

grounds  : 

1.  That  the  appointment  of  tutors  to  minors,  belongs  to 
the  judge  of  probates  of  the  domicil  or  residence  of  the  father 
and  mother  of  the  minors.     Code  of  Pracikty  article  944. 

2.  In  all  cases  concerning  minors,  the  judge  of  the  miDor 
is  the  judge  of  the  Court  of  Probates,  within  whose  jurisdiction 
the  minor  resides.     2  Moreau^s  Digesty  59,  section  8. 

3.  The  domicil  of  the  minor  is  that  of  the  tutor.  Code  of 
Practice^  48. 

4.  The  proceedings  of  a  Court  of  Probates  of  a  parish  in 
which  neither  the  minor,  his  tutor,  nor  under-tutor  residesi, 
are  null  and  void.     9  MarHn^  489. 

Bermudezy  /.,  showed  cause  in  writing  : 

1st.  That  the  Supreme  Court  was  without  jurisdiction  to 
issue  a  mandamtts  in  this  case,  because  it  possesses  appellate 
jurisdiction  only.    Constitution  ofLouisianOy  article  4,  section  2. 

2.  The  tutor  is  required  to  give  bond  and  security,  which 
is  to  be  taken  by  the  judge  of  probates,  who  has  appointed  or 
confirmed  him  in  office.  Lomsiana  Code,  330,  331,  3298, 
3308 ;  Session  Acts  of  1830,  page  46,  section  1 ;  Code  of 
Practice^  997. 

3.  The  jurisdiction  of  this  judge  lasts  as  long  as  the 
tutorship,  and  cannot  be  avoided  by  the  change  of  domicil. 
Code  of  Practice^  997. 

4.  The  appointment  of  the  family  meeting  must  be  made 
by  the  judge  who  appointed  or  confirmed  the  tutor. 
Louisiaina  Code^  307 ;  Code  of  Practice^  997. 

5.  The  Probate  Court  of  the  parish  of  New-Orleans,  has 
neither  the  means  nor  the  jurisdiction  to  ascertain  and  know 
the  liabilities  of  the  tutrix ;  and  the  nearest  relations  and 
friends  of  the  minors,  whose  father  died  in  the  parish  of 
Jefferson,  reside  there,  which  is  an  additional  reason  why 
the  probate  judge  of  that  parish  should  have  the  exclueive 
control  of  this  matter. 


\ 
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G.  B.  Duncan  appeared  at  the  bar,  and  argued  on  behalf  v^vtwb  Dnr. 

of  the  judge.  /Wmary.  184a 

A  re-argument,  on  a  re-hearing,  was  had  in  this  case. 


EmAs  and  Grma^  for  the  applicant,  on  the  re-argument, 
insisted  that  the  Supreme  Court  had  jurisdiction,  and  was 
competent  to  grant  the  mandamus. 

1.  That  this  was  a  Supreme  Court  of  appellate  jurisdiction, 
with  a  revisory  power  over  the  inferior  tribunals,  and  to  grant 
relief  in  all  cases  where  justice  and  reason  require  it. 

2.  An  appeal  to  the  Supreme  Court  lies  in  all  final  decrees 
of  the  inferior  courts,  over  which  this  court  has  appellate 
jurisdiction,  in  all  matters  of  controversy  where  the  amount 
exceeds  three  hundred  dollars. 

5.  The  refusal  of  the  Court  of  Probates  to  appoint  an  under- 
tutor,  and  order  the  family  meeting  as  prayed  for,  is  a  final 
decree  of  said  court,  and  this  court  possesses  the  remedial 
power  to  prevent  a  failure  of  justice. 

4.  The  article  4,  section  2,  of  the  Constitution  of  Louisiana, 
which  declares  that  the  Supreme  Court  shall  have  appeUaU 
juriadicHon  Ofibfy  must  be  construed,  in  contradistinction  from 
original  jurisdiction,  and  according  to  the  laws  in  force  in 
this  country  when  the  constitution  was  framed. 

6.  That  whether  the  Supreme  Court  acts  by  mandamus 
or  otherwise,  in  reviewing  a  case,  it  is  not  less  in  the  exercise 
of  its  appellate  jurisdiction,  and  that  this  appellate  juris- 
diction is  merely  exclusive  of  original  jurisdiction. 

6.  The  articles  828,  number  2,  and  838-9,  of  the  Code  of 
Practice,  are  declaratory  of  the  legislative  will,  as  to  the 
construction  of  the  Constitution  of  Louisiana,  on  the 
question  of  jurisdiction  of  the  Supreme  Court,  as  a  court 
of  appellate  jurisdiction  only. 

BuUardf  J.,  delivered  the  opinion  of  the  court 

We  have  given  to  the  question  presented  by  this  application, 
DO  ordinary  share  of  attention  and  consideration.  It  is  one 
which  concerns  the  constitutional  limits  of  our  jurisdiction, 
and  involves  the  inquiry,  how  far  we  are  bound  to  exercise 
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THE  STATS 

V9. 

rOUBZ 

.BBBMUDSZ. 


EABTF.RM  i)i8T.  thosc  powcrs  expressly  given  to  us  by  the  Code  of  Praclrce, 
rebntary,  1840.  gf  issuing  Certain  writs,  addressed  to  inferior  courts  "for 

the  purpose  of  insuring  a  better  administration  of  justice," 
and  particularly  the  writ  of  mandamus^  as  provided  by  article 
838,  of  the  Code  of  Practice,  "  where  the  judges  of  inferior 
courts  are  guilty  of  a  denial  of  justice,  or  unreasonable  delay 
in  pronouncing  judgment  on  causes  before  them,  but  also  if 
they  refuse  or  neglect  to  perform  any  of  the  duties  required 
of  them  by  law,  or  which  may  enable  the  superior  courts  ty 
exercise  their  appellate  jurisdiction."  If  the  exercise  of  these 
powers  be  not  forbidden  by  the  constitution,  we  are  bound 
to  obey. 

Our  jurisdiction  is  declared  to  be  appellate  only.  The 
essential  correlative,  in  matters  of  appellate  jurisdiction,  is 
original.  The  constitution  forbids,  undoubtedly,  the  cogni- 
zance, by  this  court,  of  any  case  in  the  first  instance.  It 
pre-supposes  the  action  of  some  other  court,  and  the  revision, 
by  this,  of  its  proceedings ;  or,  at  least,  the  application  to 
some  other  tribunal  for  its  judicial  action,  and  a  refusal  to 
act.  To  adopt  the  language  of  chief  justice  Marshall,  '*it 
is  the  essential  criterion  of  appellate  jurisdiction,  that  it 
revises  and  corrects  the  proceedings,  in  a  cause  already 
instituted,  and  does  not  create  that  cause."  Xsi  Cranch^  175. 
We  do  not  doubt  the  authority  of  the  legislature  to  regulate 
the  exercise  of  this  appellate  power,  in  all  civil  cases  in  which 
the  matter  in  controversy  exceeds  three  hundred  dollars. 
It  is  competent  to  introduce  new  forms  of  proceedings,  by 
which  the  judicial  acts  of  other  courts,  in  such  cases,  may 
be  revised  in  this,  and  is  not  restricted  to  an  appeal,  tech- 
nically so  called,  as  the  exclusive  form.  Cases  may  well  be 
supposed,  in  which  a  formal  appeal  could  not  be  taken,  and 
the  judgment  of  the  appellate  court  pronounced,  after  hearing 
both  parties,  from  the  impossibility  of  making  an  appellee. 
Suppose  an  application  to  a  judge  for  an  order  of  seizure  and 
sale,  in  cases  where  the  law  allows  it  in  the  fi,rst  instance, 
and  he  declines  to  act  at  all.  Our  judicial  system  would 
be  imperfect,  if  the  errors  of  a  judge,  in  such  a  case,  could 
not  be  corrected.    Yet  the  remedy,  by  appeal,  in  the  form 
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now  prescribed,  might  not  be  applicable,  as  the  case  pre-  Eastkrn  Dibt. 
supposes  that  no  final  judgment  has  been  rendered.     Such  -^g^^^^^*  ^8^^- 
an  application  is  essentially  a  suit  on  a  casCy  in  which  the     the  btatk 
party  seeks  a  remedy  in  a  court  of  justice,  which  the  law        jvdb% 
affords  him.  bkhmudex. 

Among  the  first  judgments  pronounced  by  this  court,  was  Court  disclaims 
that  by  which  it  disclaimed  bl  general  superintending  control  ?„fen"di^^"*^^ 
over  the  inferior    jurisdictions.      Laverty  vs.   Duplesris.  S  Jroi  over  the  in- 

"*  ,  i7  -r  '        ferior   jurisdic- 

Juartiny  42  and  54.  We  still  disclaim  such  authority,  but  tionssbuiitwiii 
we  are  bound  to  exercise  every  power  incident  to  our  appellate  power'^incidelttt 
iurisdiction,  as  defined  by  the  constitution,  and  in  the  forms  ?°  .*^?.  «ppeli*te 

J  ^  J  '  junsdiction     as 

and  manner  established  by  legislative  authority.     The  right  defined   by  the 

.<  J  .  .r'/>***j*i*  I.       GonstitotioQ,  and 

to  issue  a  mandamus  to  courts  of  inferior  jurisdiction,  has  i„  the  forms 
always  been  asserted,   whenever   such    mandate    became  PIT'^v  ^*!,  •?** 

^  '    ^  established     by 

necessary  for  the  exercise  of  the  appellate  jurisdiction  of  the  legislature. 

.  I  .  ,  The  authority 

this  court.  of  the  legislature 

In  the  case  of  Winn  vs.  Scott,  this  court  said  that  the  P*"«^»  howevCT, 

'  be  considered  m 

expressions  of  the  Code  of  Practice  seem  to  embrace  all  relation  to  the 
possible  cases,  but  the  authority  there  granted,  must  be  which  aiiowi 
considered  in  relation  to  the  Constitution,  which  allows  this  {at*  jurisdicU^^^ 
court  appellate  jurisdiction  only,  and  its  mandates  must  be  only,    and    in 

^;  i.ii  1  .11        matters     which 

confined  to  matters  which   have  a  tendency  to  aid   that  have  a  tendency 

jurisdiction.     2  Lauisiam  Reports,  38.  '      luc^ti'on^"  ^""^ 

We  certainly  cannot,  in  any  case,  direct  the  inferior  courts      '''^»*    ^ourt 

J  •      1        •     1  11  .         cannot  direct  in- 

to  render  a  particular  judgment,  or  what  judgments  they  ferior  courts 
shall  render.  But  in  cases  in  which,  in  our  opinion,  it  is  their  they  are^^^ren! 
duty  to  proceed,  and  take  cognizance  of  a  case,  we  may  so  ?®''» ^^^  ?*»?■ 
direct;  and  if  the  judgment  afterwards  rendered,  or  order  their  duty  to  j&ro- 
given,  be  appealed  from,  we  have  a  right  to  render  such  ^izaoce  they 
judgment  ourselves,  as  the  justice  of  the  case  may  require ;  ^*y  ^  a*\!^^' 
and  if  the  order  be  a  preliminary  one,  and  necessarily  ex  judgments  ap- 
partey  we  see.no  good  reason  why  the  appeal  should  not  be  mother  caws.** 
of  the  same  character.  It  is  only  in  this  way,  we  can  give  it  is  only  in 
effect  to  the  provisions  of  the  code  in  question,  and  proceed  Hlfn^^udiciair" 
to  settle  questions  of  jurisdiction  without  a  formal  appeal  in  "nd  m  cases  m 

ivhich  an  anneal 

the  forms  now  established  by  other  provisions  of  the  code,  might  be  prose- 
But  it  is  only  in  relation  to  courts,  acting  judicially,  and  in  ^^  ^^  gjj]j 
cases  in  which  an  appeal  might  be  prosecuted  to  this  court,  judgment,  that  it 
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BAwnwa  Dm.  after  final  judgment,  that  we  feel  ourselves  authorized  to 

^f^^f^'onf*  ^MO"  issue  writs  of  procedendo^  or  motuiamttf. 

mvTATB         In  the  case  which  now  presents  itself,  the  judge  of  probates 

^^^        declines  to  take  cognizance  of  an  application,  by  a  tutrix,  for 

the  appointment  of  an  under*tutor  to  her  minor  children,  and 


^^pi^o^nSTw  '^"^  ^^^  convocation  of  a  family  meeting,  with  a  view  lo  relieve 
mmiamm.  '     her  property  from  the  general  legal  mortgage  in  favor  of  the 

minors,  on  offering  other  adequate  security.  The  grounds 
stated  by  the  j  udge,  in  his  answers  to  the  rule,  are,  in  substance, 
that,  although  the  domicil  of  the  minors  may  have  been 
changed  since  the  confirmation  of  the  tutrix,  yet  the  judge  of 
probates  of  the  parish,  by  whom  the  appointment  was  made, 
and  the  security  was  received,  still  retains  exclusive  juris- 
diction in  relation  to  any  change  in  the  security,  or  the  convo- 
cation of  a  family  meeting ;  that  the  jurisdiction  of  this  judge 
fb^flT^M^  lasts  as  long  as  the  tutorship,  and  cannot  be  avoided  by  the 
€1  proiNitet,  on  change  of  domicil. 

or^he^tHx!  to      ^^  appears  *to  us,  the  principal  and  material  inquiry  is, 
appoint waoder  whether  the  judge  of  probates  of  the  parish  of  Orleans  is 


JL'ht    mLIi.^:  in  his  parish.    That  is  th( 
KiieTe  hir^  ^  proceedings,  in  relation  to 


ohiidrai,  bound  to  appoint  an  under-tutor  to  minors  whose  domicil  is 

•nd  order  .  &.  :^    ^, :_..        a,....   ._    ^j^^   g^^  ^^^^   ^^  j^  ^^^^^  f^^  ^^ 

the  security  to  be  given  by  the 
perty    from  "a  tutors,  and  must  be  carried  on  contradictorily  with  the  under- 

feneral     mort-  .    . 
gnge  and  giTO  a  tUtOr. 

pe^p(oi7flMif^      ^®  ^*^®  "®  doubt  that  the  judge  is  bound  to  proceed  and 
damm  will  be  appoint  an  under-tutor,  as  soon  as  a  vacancy  occurs.     It  is 
?ng  bim'tTprcK  the  judge  of  the  parish  where  the  minor  has  his  domicil,  who 
*^*i«  tbe  dtttr  ^^  ^  make  the  appointment.    Louisiana  Code,  289. 
oftbejodnof     The  code  appears  to  contemplate  cases  in  which  the 

tbo  pandk  wbere  111  i*    ■  1 

the  minor  bai  general  legal  mortgage  on  tbe  property  of  the  tutor,  may  be 
•pMtBt^^  restricted,  even  during  the  tutorship,  and  where  such 
tutor  at  soon  as  a  restriction  did  not  take  place  at  the  time  of  the  appointment. 

vacanojr  occurs.    £^^^,,|^^  ^^j^  ssQS,  8809. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judge  of  the  Court  of  Probates  proceed  to  take  cognizance 
of  the  plaintiff's  petition,  and  to  make  an  appointment  of 
under-tutor,  according  to  law. 
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EAiTBIW   Dl8T« 
WHITNEY  ET   AI.  V$.   OCEAN  IN8UBANCB   CO.  March,  1840. 

WHITirKT  XTAL. 

▲rriAL  FftOM   TBE  OOUftT  Of  THS   VIKBT  JUDICIAL  DISTRICT,  t** 

OGBAX  I>8.  CO. 
JUDGE    BUCHANAN   PRESIDING. 

It  is  the  duty  of  captains  of  steam-boats  passing  in  and  out  of  the  mouth 
of  the  Mississippi,  on  arriFing  at  the  pilotage  ground,  to  talce  on  board  a 
regular  commissioned  or  competent  pilot :  otherwise  it  is  a  breach  of  the 
warranty  of  insurance  which  will  discharge  the  underwriters. 

It  is  not  sufficient  to  show  that  the  captain  of  the  boat  was  skillful  and 
experienced,  to  discharge  the  insured  from  their  warranty  of  sea 
worthiness  when  the  boat  has  been  lost  without  taking  a  pilot  on 
board. 

This  IS  an  action  by  the  owners  and  agents  of  the  steam- 
boat Convoy,  on  a  marine  policy  of  insurance  in  the  usual 
form,  executed  by  the  defendants,  insuring  said  steam-boat 
on  her  voyage  at  and  from  New-Orleans  through  the  mouth 
of  the  Mississippi  river  to  Mobile  and  back.  On  her  return 
voyage,  and  in  endeavoring  to  enter  the  mouth  of  the  Missis- 
sippi without  taking  one  of  the  regular  commissioned  pilots, 
or  any  other  but  those  belonging  to  the  boat,  she  struck  on 
the  breakers  and  was  entirely  lost;  and,  as  is  alleged,  by  the 
perils  insured  against.  The  plaintiffs  further  show,  that  the 
defendants  have  become  liable  for  the  amount  of  the  insu- 
rance, after  deducting  sales  of  the  wreck,  leaving  nine  thou- 
sand three  hundred  and  sixty-two  dollars,  for  which  they 
pray  judgment. 

The  defendants  denied  any  liability  as  insurers;  because 
the  captain  of  said  steam-boat,  omitted  and  neglected  to  take 
on  board  a  pilot  on  returning  and  entering  the  mouth  of  the 
Mississippi,  a  place  of  great  difficulty  and  danger ;  and  that 
said  boat  was,  in  consequence,  unseaworthy  on  said  voyage 
at  the  time  of  the  loss.  They  pray  to  be  discharged  from 
suit,  and  all  liability. 

Under  these  pleadings  and  issues  there  was  a  mass  of  testi- 
mony taken  to  show  that  the  captain  was  skillful,  and  that  the 
boat  was  not  lost  through  any  negligence,  or  in  fact,  for  the 
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EASTBiur  DisT.  want  of  a  pilot.  That  it  was  not  the  usage  and  practice  for 
March,  1840.    Mobile  boats  to  take  on  board  the  pilots  commissioned  and 

wRiTVBT  ktaim  stationed  at  the  mouth  of  the  river.      The  cause  was  finally 

submitted  to  a  jury  under  the  direction  of  the  court,  who 
returned  a  verdict  for  the  plainti&s,  allowing  them  the  sum 
claimed.  The  defendants  appealed  from  the  judgment  ren- 
dered on  said  verdict. 

Bmjaminj  for  the  plaintiffs  : 

1.  The  seaworthiness  of  a  vessel  is  always  presumed,  and 
the  burden  of  proof  of  unseaworthiness  is  on  the  assurers. 
1  PhiUips,  116,  and  cases  there  cited. 

2.  If,  then,  the  question  of  seaworthiness  be  left  in  doubt, 
plaintiffs  must  recover ;  but  the  evidence  is  conclusive  in  their 
favor,  and  was  so  considered  by  the  court  and  jury.  It  is  not 
usual  to  take  a  pilot  in  the  navigation  in  which  plaintiffs' 
boat  was  engaged,  and  if  usual,  the  captain  is  proved  to  have 
been  a  most  skillful  pilot. 

S.  The  necessity  for  taking  a  pilot  is  matter  of  tisage, 
dependent  on  the  custom  in  the  particular  navigation  in 
which  the  vessel  is  engaged.  See  1  PhilUps,  115-16;  2 
PhiUipSy  117-18,  and  particularly  the  case  there  cited  from  6 
Cowen^s  ReportSy  page  270. 

4.  The  judge's  charge  to  the  jury  was  in  conformity  with 
the  principles  above  stated,  and  was  rather  unfavorable  to  the 
plaintiffs.  Defendants  have,  certainly,  no  reason  to  complain 
of  it. 

C  M.  Canradf  for  the  defendants  :    . 

1.  That  vessels  entering  or  going  out  of  the  mouth  of  the 
Mississippi  are  bolind  to  employ  a  pilot,  both  by  general  usage 
and  by  positive  law.  See  law  of  1805,  section  5,  1  Moreau^s 
Digest,  613;  sectUm  17,  Ibid.,  517;  wdion  20, /Wrf.,  518; 
Lkm  of  1826,  passim.  Ibid.,  520-21,  ^c;  Law  of  1837,  Session 
^cts,  JVo.  106,  page  101. 

If  the  plaintiffs  relied  on  a  special  usage,  excepting  vessels 
trading  to  Mobile  from  this  custom,  they  should  have  proved 
the  existence  of  such  an  usage.     But  none  such  has  been 
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proven,  unless  ihe  frequent  attempts  of  captliins  of  steam-  eartxhh  Dist. 
boats  to  evade  the  law  and  defraud  the  pilots  of  their  just    March,\Mi. 
dues,  are  entitled  to  be  called  by  that  name.  wHi-nrBx  it  IZ 

2.  If  the  insured  was  bound  to  employ  a  pilot,  he  was  not  i»- 

».       1  1    /.  .  ,,.....  I  I  .  0CEATI1K8.C0. 

discharged  from  that  obligation  by  showing  that  the  captain 
was  an  experienced  navigator  and  was  acquainted  with  the 
particular  navigation.  The  vessel  was  bound  to  be  provided 
with  a  competent  captain,  as  well  as  with  a  competent  pilot ; 
but  these  two  officers  are  distinct,  and,  a  compliance  with 
one  of  these  obligations  was  not  a  compliance  with  the  other. 
It  would  be  extremely  dangerous  to  allow  the  doctrine, 
that  the  obligation  of  the  insured  to  employ  a  pilot  when  the 
aid  of  one  is  necessary,  depends  on  the  greater  or  less  expe- 
rience and  skill  of  the  captain.  This  would  always  be  a 
question  of  fact  of  difficult  decision,  and  would  open  the  door 
not  only  to  litigation,  but  to  numberless  frauds  against 
shippers  and  underwriters.     Hughes  on  Insurance^  200,  201. 

3.  The  obligation  of  the  muster  to  employ  a  pilot,  where  it 
is  necessary  or  usual  lo  employ  ond,  is  in  the  nature  of  a  war- 
ranty, the  mere  breach  of  which  discharges  the  underwriter, 
even  though  the  loss  be  not  occasioned  by  that  breach. 
Hughes  on  Insurance^  199,  233  ;  Marshall  on  Insurance^  vol  1, 
p.  165-166. 

But  the  present  case  is  a  very  strong  one  for  defendants, 
for  the  breach  was  willful,  inasmuch  as  a  pilot  offered  his  ser- 
vices and  they  were  rejected ;  and,  as  the  loss  was  occasioned 
by  the  want  of  one. 

Morphy^  J.,  delivered  the  opinion  of  the  court : 

This  is  a  suit  on  a  policy  of  insurance  on  the  steam-boat 
Convoy.  The  insurance  was  for  a  voyage  from  New-Orleans 
to  Mobile  and  back  to  this  port.  On  her  homeward  trip,  and 
when  about  entering  the  mouth  of  the  Mississippi,  the  boat 
was  lost,  as  is  alleged  by  the  perils  insured  against,  to  wit : 
the  perils  of  the  sea. 

The  only  question  here  turns  on  the  seaworthiness  of  the 
boat,  for  not  having  had  on  board  a  competent  pilot  at  the 
time  the  accident  happened  by  which  the  boat  was  lost ;  sea- 
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BAfTXttir  DiiT.  wortbiness  is  ^n  implied  warranty  in  every  policy  of  insu- 
March,\M>.   rance ;    to  constitute  it,  a  vessel  must  not  only  be  tight, 
staunch  and  strong,  but  must  be  provided  with  every  thing 
.^«. «»    necessary  for  the  purposes  of  safe  and  secure  navigation.    It 
is  a  question  of  some  mercantile  interest,  and  comes  before 
us,  we  think,  for  the  first  time. 

The  testioMiny  shows  that  the  Convoy,  on  her  outward  trip 
to  Mobile,  took  a  pilot  at  the  Balize.  That  when  returning  to 
this  port,  she  was  hailed  by  a  regular  pilot-boat  at  about 
eleven  o'clock  in  the  night  and  at  a  distance  of  twenty  miles 
off  the  Mississippi ;  that  on  the  offer  of  a  pilot,  the  captain 
answered  that  he  hadno  use  for  one,  but  that  his  boilers  being 
damaged  and  out  of  order,  he  requested  the  pilot-boat  to  keep 
alongside  of  him  until  daylight.  Jest  he  should  be  Uown  to 
sea ;  that  the  offer  of  a  pilot  was  once  or  twice  repeated,  and 
again  refused  by  the  captain ;  that  after  giving  the  course 
and  distance  to  thp  light-house,  the  pilouboat  left  the  Con- 
voy ;  that  the  next  morning  at  about  three  o'clock,  the  boat 
reached  the  Balize,  came  to  anchor,  and  shortly  afterwards 
attempted  to  cross  the  bar  without  waiting  for  a  pilot,  or 
making  any  effort  to  procure  one ;  that,  in  this  attempt  she 
struck  on  one  of  the  outermost  breakers  and  there  went  to 
pieces. 

There  is  some  contrariety  of  evidence  as  to  the  immediate 
cause  of  the  loss  of  this  boat.  The  witnesses  for  the  plainlifi 
say,  that  it  was  owing  entirely  to  the  want  of  steam  and 
sufficient  sails  to  stem  the  current  at  the  entrance  of  the 
Mississippi ;  that  in  consequence  of  this  innavigability  of  the 
boat,  she  drifted  while  in  the  channel  and  in  the  very  act  of 
going  over  the  bar ;  while  the  defendants  witnesses  testify 
that,  inasmuch  as  the  boat  bad  been  able  to  sail  aboat 
twenty  miles  from  the  place  where  she  was  offered  a  pilot  to 
the  Balize,  any  regular  pilot  could  have  taken  her  safely  into 
the  Mississippi  that  very  night,  because  the  weather  was  clear 
and  the  draft  of  the  boat  light,  and  that  the  running  aground 
on  the  outermost  breaker  from  the  bar,  can  only  be  imputed 
to  the  inexperience  of  those  who  undertook  to  bring  ber  in 
the  next  day  :   but  for  the  purposes  of  this  inquiry  it  matten 
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not  absolutely  what  was  the  immediate  and  true  cause  of  Bab-tirv  Dm.  . 
this  accident.    The  question  before  us,  is ;  has  there  been,  in    March,\9¥s. 
this  case,  a  breach  of  the  implied  warranty  of  seaworthiness  wHmrtTXTAt. 
from  the  want  of  a  competent  pilot  on  board  1    If  there  has  '*•    ^ 

been  such  a  breach,,  whether  the  loss  has  been  the  immediate 
consequence  of  it  or  not,  provided  it  can  by  any  reasonable 
probability  be  ascribed  to  it,  the  underwriters  are  discharged 
from  all  liability.  2  PhUUps  on  Inswanee,  118;  Hughes^  S08  ; 
1  Marshall,  165. 

The  general  rule  is  that  in  every  well  appointed  port,  where 
pilots  are  to  be  had,  a  vessel  arriving  upon  pilotage  ground  is 
bound  to  take  one.  The  duty  is  the  more  imperative  on  the 
approach  to  a  river  of  difficult  access  where  the  navigation 
requires  not  only  nautical  skill,  but  local  knowledge  and 
constant  practice.  There  are  few  states  provided  with  as 
good  a  system  of  pilotage  as  we  have ;  the  attention  of  our 
general  assembly  has  been  turned  to  the  subject  at  a  very 
early  period,  and  from  its  importance  it  has  been  legislated 
upon  from  time  to  time  up  to  the  statute  of  1837,  which  em- 
bodies most  of  the  regulations  to  be  found  in  the  former 
enactments  in  relation  to  pilotage.  It  provides  that  branch- 
pilots  shall  be  appointed,  not  to  exceed  fifty  in  number ;  that 
they  shall  be  citizens  of  the  United  States;  shall  have  resided 
two  years  in  the  coimtry  ;  shall  undergo  an  examination  ; 
give  security  for  their  good  behaviour,  and  be  commissioned 
by  the  state ;  their  duties  are  pointed  out,  and  the  rates  of 
pilotage  fixed ;  and  it  is  made  penal  for  any  person  not  being 
a  branch-pilot,  to  pilot  any  ship  or  vessel  in  or  out  of  the  Mis- 
sissippi when  a  branch-pilot  offers,  &c. 

Under  a  system  of  pilotage  thus  organized,  it  has  not  been, 
nor  can  it  be  denied,  that  the  laws  and  usages  of  this  port 
contemplate  that  all  masters  of  vessels,  when  coming  in  or 
going  out  of  the  Mississippi,  are  to  take  a  pilot  on  board, 
whenever  it  is  practicable  for  them  to  procure  one.  There 
are,  undoubtedly,  cases  in  which  the  masters,  for  the  safety  of 
their  ships,  must  take  upon  themselves  to  navigate  them  into 
the  river  without  the  assistance  of  a  pilot.  These  cases  must 
form  exceptions  to  the  rule,  and  must  be  adjudicoted  upon 
62  VOL.  XIV. 
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EAiTsns  DiiT.  according  to  their  peculiar  and  respective  circumstances.  In 
•MorcA,  1840.    the  present  case  no  stress  of  weather  is  alleged;  no  effort 

wHiTHBT ctaZ  '^  shown  to  have  been  made  to  proK:ure  a  pilot  on  the 
'^'  day  the  boat  was  lost:  it  appears  on  the  contrary,  that  the 

services  of  one  had  been  repeatedly  refused  the  preceedmg 
night.  But  the  plaintiffs  contend  that  they  have  discharged 
their  warranty  to  the  underwriters  as  relates  to  a  pilot  being 
on  board,  because  the  captain  of  the  boat  was  skillful  and  ex- 
perienced, and  that  it  is  not  usual  for  steam-boats  trading 
between  this  port  and  Mobile  to  employ  the  commissioned 
pilots.  This  particular  usage,  tending  so  materially  to  diminish 
the  security  held  out  to  the  underwriters  under  the  customary 
pilotage  as  regulated  by  law,  should  be  established  clearly  and 
beyond  contradiction,  and  should  be  shown  to  have  been 
acquiesced  in  by  those  whoare  to  be  affected  by  it.  In  support  of 
such  usage,  the  record  exhibits  the  declarations  of  several  cap- 
tains of  steam-boats ;  they  say  that  it  is  not  customary  for  a 
majority  of  the  steam-boats  engaged  in  the  Mobile  trade,  to 
take  in  pilots  at  the  Balize  ;  that  they  have  never  employed 
them,  or  at  least  very  seldom ;  and  that  they  believe  them- 
selves  as  competent  and  as  well  acquainted  with  this  navi- 
gation as  any  commissioned  pilot.  On  the  other  hand,  the 
defendants'  witnesses  represent  the  usage  of  taking  pilots  at 
the  Balize  as  general  and  common  to  steam-boats  as  well  as 
other  vessels ;  they  say  that  sometimes  the  Mobile  steam- 
boats steal  out  of  the  river  by  the  pass  a  la  Loutre,  to  avoid 
taking  a  pilot,  and  that  frequent  accidents  have  been  the 
consequence  of  such  a  course  of  conduct.  That  it  is  a  mat- 
ter of  rare  occurrence  for  steam-boats  to  go  out  or  come  into 
the  river  without  employing  a  pilot  like  all  other  vessels;  and 
that  on  her  outward  trip,  the  Convoy  herself  conformed  to  this 
general  usage  by  taking  a  pilot :  the  agent  of  the  pilots  tes- 
tifies that  he  has  collected  pilotage  fees  from  steam-boats  as 
from  other  vessels.  Thus  it  is  seen,  that  this  usage  invoked 
by  the  plaintiffs  is  far  from  being  firmly  established,  at  least 
not  so  as  to  warrant  the  presumption  that  insurances  are 
effected  in  reference  to  it.  The  competency  of  the  captain  is 
attested  by  two  seamen  who  have  sailed  under  his  command 
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at  different  times ;  Ihey  declare  him  to  be  skillful,  experienced,  Eavtbu  Dist. 
and  well  acquainted  with  the  navigation  of  this  river.  In  Muxh^iM^. 
a  port  like  this,  where  there  are  regular  pilots  commissioned  mauk 
by  the  state  for  the  safety  of  our  shipping,  our  insurance  „i»to 
ofSces  have  a  right  to  expect  that  the  insured  will  avail  them- 
selves of  their  services  and  experience.  Nothing  short  of  the 
most  positive  and  uncontradicted  proof  of  a  particular  usage 
with  regard  to  steam^boats  in  the  Mobile  trade,  could  induce 
us  to  say  that  the  insured  can  discharge  their  warranty  of 
seaworthiness  to  the  insurers,  by  administering  proof  of 
the  supposed  knowledge  and  experience  of  a  captain  where 
his  boat  has  been  lost  wilhout  having  a  pilot  on  board,  and 
it  was  practicable  to  procure  one.  The  competency  of  a  cap- 
tain would  in  every  case  be  established  by  that  kind  of  evi- 
dence, which  is  the  easiest  to  be  obtained  and  the  least  to  be 
trusted,  to  wit :  the  opinions  which  men  of  the  same  calling 
are  always  found  willing  on  occasions  of  this  sort,  to  express 
in  favor  of  each  other.  Whatever  may  be  our  respect  gene- 
rally for  the  finding  of  juries  in  matters  of  fact ;  yet,  when  we 
disagree  with  them,  it  is  our  province,  nay,  our  duty,  to  cor- 
rect their  errors  of  fact  as  well  as  of  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed ;  and  that  ours  be 
for  the  defendants,  with  costs  in  both  courts. 


8HAUM   V8.    STRONG. 

APFEAL    FROM    THE    CITY    COURT   OF   NBW-ORLBANS. 

When  there  is  no  evidence  to  the  contrary,  the  owners  of  a  steam-boat  will 
be  deemed  commercial  partners^  and  bound  in  tolido  for  her  debts. 

So,  where  the  captain  gave  his  due-bill  to  the  engineer  of  a  steam-boat  for 
balance  of  wages  due  him,  the  defendant,  as  one  of  the  owners,  was  held 
liable  for  the  amount  of  the  claim. 
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EASTEmr  Dirt. 

March,  1840. 

■KAUX 

imoR«. 


The  defendant  is  sued  as  one  of  the  owners  of  the  steam- 
boat Columbia,  for  the  balance  of  a  claim  for  wages  due  the 
engineer,  evidenced  by  the  following  due  bill  of  the  captain  : 

^'  Due  Mr.  William  Shaum  four  hundred  and  seven  dollars 
and  ninety-three  cents,  being  for  balance  of  wages  due  him 
on  steam-boat  Columbia,  up  to  19th  July,'I837. 

C.  C.  WATERMAN, 

For  owners  of  steam-boat  Columbia." 

The  defendant  denied  being  part  owner,  or  that  he  was  a 
commercial  partner,  or  that  Waterman  was  authorized  to  bind 
the  owners,  or  did  so  ;  that  there  was  no  amicable  demand. 

The  plaintiff  proved  his  demand,  and  that  the  defendant 
was  one  of  the  owners  of  the  boat  at  the  time  the  due  bill 
was  given,  and  that  Waterman  was  captain. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

hesy  for  the  plaintiff,  prayed  the  affirmance  of  the  judgment 
with  ten  per  cent,  damages,  as  a  delay  case. 

Lockett  and  Mkou,  insisted,  there  was  no  evidence  that 
the  steam-boat  carried  freight  or  passengers,  or  that  her 
owners  were  commercial  partners. 

Morphy^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  one  of  the  owners  of  the  steam- 
boat Columbia,  on  a  due  bill  given  to  the  plaintiff,  for  a 
balance  of  his  wages,  as  engineer  of  said  boat,  up  to  the  19th 
of  July,  1837.  This  obligation  is  signed  by  one  C.  C. 
Waterman,  as  captain  of  the  boat  and  agent  for  the  owners. 
On  the  evidence  adduced  below,  judgment  was  given  for  the 
plaintiff,  and  the  defendant  appealed. 

The  only  point  made  in  this  court  is,  that  the  record  shows 
no  evidence  that  the  Columbia  carried  any  freight,  or  that 
her  owners  were  commercial  partners ;  that  defendant  is 
owner  only  of  three-fifths  of  the  boat,  and  should  have  been 
decreed  to  pay  onl3i  that  proportion  of  the  claim. 
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It  is  true,  that  under  the  decisions  of  this  court,  the  bare  EAtTBRs  Dm. 
circumstance  of  persons  being  the  joint  owners  of  a  boat,  does    March,  i84o. 
not  make  them  responsible  in  soUdOf  because,  as  was  said  in        bkavm 
David  V8.  Eloi  et  al,  4  Louisiana  Reports^  106,  several  persons  ^- 

'  may  become  owners  of  a  boat  for  other  purposes  than  carrying 
personal  property  for  hire.  She  may  be  bought  on  speculation,    When  there  is 
with  an  intention  of  re-selling  her.   She  may  be  chartered  out,  ^^  ^ntmyfthe 
and  while  she  remains  joint  property,  never  be  used  to  carry  owners    of    a 
goods.      But  these,  and  other  cases  of  this  kind,  are  of  be  deemed  oom- 
exlremely  rare  occurrence,  and  must  be  made  out  by  proof,  [l^rs^'and  bound 
to  destroy  the  natural  and  violent  presrumption,  that  steam-  *Z.^^  ^^^  ^^ 
boats  are  used  by  their  owners  for  the  purposes  for  which 
they  are  generally  built  or  acquired.     Although  there  is  no 
express  or  positive  testimony  on  this  head,  the  record  shows, 
we  think,  sufficient  prima  facie  evidence  of  the  objects  to 
which  the  Columbia  was  applied  by  her  owners,  when  it 
informs  us  that  the  boat  had  been  running  for  account  of  the 
defendant   and    Calvert,  his  co-proprietor,  up  to  the  time 
when  this  due  bill  was  subscribed  and  delivered  to  plaintiff 
for  his  services  on  board  of  her  as  engineer.     We  may  well 
presume  and  believe,  unless  the  contrary  is  shown,  that  she 
had  been  doing  that  kind  of  business  which  steam-boats  are 
almost  universally  employed  in,  to  wit :  carrying  personal 
property  for  hire.     But,  independent  of  the  solidarity  which 
would  result  from  the  nature  of  defendant's  partnership  with 
Calvert,  we  find  in  the  record  an  absolute  promise  to  the 
plaintiff,  by  defendant,  to  pay  the  amount  of  his  claim,  without 
any  restriction  or  reservation  as  to  his  liability  only  for  a 
portion.     This  alone,  was,  perhaps,  sufficient  to  authorize  a 
recovery  in  this  suit.     At  all  events,  it  corroborates  the  view 
we  have  taken  of  the  defendant's  legal  responsibility  for  the 
whole.     Damages  have  been  prayed  for  by  the  appellee. 
We  do  not  deem  this  a  proper  case  for  awarding  any. 

it  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  City  Court  be  affirmed,  with  costs. 
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XD80V 
^'  AFPSAL  FROM   THE  OXTT   COURT  OF  NBW-ORLSAN8. 


JACOBS. 


Notice  to  the  endoner,  left  at  his  office  with  a  clerk,  he  not  b^ng  iiii  a 

sufficient  to  render  him  liable. 

The  defendant  is  sued  as  endorser  of  a  note;  and  pleaded 
a  general  denial  and  want  of  legal  notice. 

The  plaintiff  gave  in  evidence  on  the  trial  the  note,  protest 
and  certificate  of  the  notary,  who  states  that  he  gave  notice  of 
protest  on  the  same  day  to  the  defendant,  by  "  deliveriag  it 
to  a  clerk  at  his  office,  he  not  being  in." 

There  was  judgment  against  the  defendant,  and  lie 
appealed. 

/.  W.  Smiilh  for  the  plaintiff. 
Josephsy  contra. 

Martm^  /.,  delivered  the  opinion  of  the  court : 

This  is  an  action,  against  the  endorser  of  a  promissory  note, 
and  the  only  defence  is,  want  of  legal  notice. 

The  notary  has  certified  that  he  gave  the  notice  on  tbe 
day  of  protest,  ^^  to  a  clerk  at  the  defendant's  office,  he  not 
being  in.**  A  demand  at  the  defendant's  office,  was  held 
good  in  the  case  of  Miller  v$,  Hennen,  3  Moariiny  JV*.  S,^  587, 
although  the  note  was  made  payable  at  his  house.  The  case 
of  a  notice  is  still  more  favorable  ;  and  when  left  at  the  office 
where  the  defendant  transacts  his  business,  is  sufficient  to 
charge  him  as  endorser. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  court  below  be  affirmed,  with  costs  in  both 
courts. 
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DWIGHT   ET   AL.   V8.    SCATES. 
▲  PPBAL   FEOM   TBI   00MMKECI4L  OOUftT  OF  NBW-ORLIANI. 

Notice  of  trial  maj  be  senred  on  the  counsel  of  the  defendant,  ai\d  it  is 
safficient. 

Where  a  witness  swears  pontvoily  to  a  signature,  without  being  interrogated 
as  to  his  means  of  knowledge,  it  is  sufficient.  It  would  be  otherwise,  if 
he  was  interrogated,  and  failed  to  give  a  satisfactory  answer. 

This  is  an  action  against  the  acceptor  of  a  bill  of 
exchange. 

There  was  an  exception  and  plea  to  the  jurisdiction  of  ihe 
Commercial  Court,  averring,  that  the  defendant  resided  in 
the  parish  of  Jefferson,  and  out  of  the  jurisdiction  of  the  court. 
Notice  of  trial  was  served  on  the  defendant's  counsel,  and  the 
plea  or  exception  overruled  on  an  ex  parte  hearing,  (he 
defendant's  counsel  not  attending. 

The  defendant  pleaded  the  general  issue,  and  reserved  the 
benefit  of  his  plea  to  the  jurisdiction. 

The  cause  was  fixed  for  trial  by  the  plaintiffs,  and  notice 
served  on  the  counsel  of  the  defendant. 

At  the  trial,  the  defendant's  counsel  failed  to  appear. 

The  plaintiffs  called  a  witness,  who  swore  that  ^Uhe 
signature  or  endorsement  of  C.  J.  Henshaw,  (the  payee 
of  the  draft)  to  the  note  sued,  is  that  of  C.  J.  Henshaw." 

On  this  evidence,  and  the  production  of  the  draft,  the 
plaintiffs  had  judgment,  from  which  the  defendant  appealed. 

Elmore  and  £tng,  for  plaintiffs  and  appellants,  prayed  the 
affirmance  of  the  judgment,  with  damages. 

Lockett  and  Micou,  contra,  insisted  that  the  defendant  had 

not  been  properly  and  legally  notified  of  the  time  and  place 

of  trial,  either  on  his  plea  to  the  jurisdiction  of  the  court,  or 

on  the  merits  ;  and  that  both  were  improperly  tried  in  his 

absence. 
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EAimur  Dm.      2.  That  the  testimony  of  the  wilness,  as  Staled  in  the  record, 
March,  1840.    jg  not  legal  evidence  of  the  signature  of  the  endorser,  under 
BwisBT  rr  AL  whom  the  plaintiffs  hold  the  draft. 

■cATms.  Mariin^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  is  sued  as  the  acceptor  of  a 
bill  of  exchange,  and  seeks  the  reversal  of  the  judgment 
against  him  on  two  grounds  : 

1.  That  his  plea  to  the  jurisdiction   of  the  court  was 

improperly  tried  in  his  absence,  and  without  bis  having  had 

legal  notice  of  trial. 

Notice  of  trial      2.  The  signature  of  Henshaw,  the  payee  of  the  bill,  and 

the^cmn^ofthe  ^^®  plaintiffs'  endorser,  is  not  legally  proven. 

defeDdant,ftndit      ][.  As  to  the  plea  to  the  jurisdiction,  (he  notice  of  tbe  day 

Where°a  wit-  fixed  fol  trial,  was  served  on  the  defendant's  attorney.    It  is 

SSyToY^iml  contended,  that  it  ought  to  have  been  served  on  the  defendant 

tore,  without  be-  himself.     The  rules  W  the  Commercial  Court  arc  not  before 

ine  interrogated  -n    .      i         •  i    •       i     i.  i  . 

at  to  bis  means  US.  But  the  circumstance  complamed  of,  was  presented  to 
?if  wfficiMtr'it  ^^®  consideration  of  the  judge,  in  a  motion  for  a  new  trial, 
would  be  other-  and  he  held  that  the  notice  was  regular, 
interrogated^d  II.  Honshaw's  signature  was  proved  by  a  witness  who  did 
MdActory'^aiH  °^^  ^^^  ^y  what  means  he  had  acquired  a  knowledge  of 
swer.  Henshaw's  hand-writing.    Had  the  witness  been  interrogated 

as  to  those  means,  and  failed  to  give  a  satisfactory  answer, 
his  testimony  must  have  had  no  weight.  But  the  manner 
in  which  he  swore,  made  him  obnoxious  to  the  penalty  of 
perjury,  if,  in  reality,  he  had  no  knowledge  of  the  hand- 
writing of  the  endorser.  This,  in  our  opinion,  is  su£Bcient  to 
entitle  him  to  credit,  if  the  party  against  whom  he  is  offered, 
did  not  see  fit  to  examine  him,  in  regard  to  his  means  of 
knowledge. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Commercial  Court  be  affirmed,  with  costs. 
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EA«rmmv  IHwr, 
KIRKPATRICK  W.   M^MILLEN    ET   AL.  JfiinA,  IS40, 
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Where  leyeral  lots  are  sold  in  block,  designated  by  numbers,  in  a  particular  -—  -^ 
square,  according  to  a  plan,  although  the  number  of  feel  contained  in  each  ,  ^13     41 
is  specified,  it  is  a  sale  per  avertionem.    The  reference  to  the  plan  and 
boundaries  of  the  streets  must  control  the  measurement  of  the  lots. 

In  a  sale  per  avenionentf  notwithstanding  the  deficiency  in  the  superficial , 
quantity,  the  purchaser  cannot  claim  a  diminution  in  price. 

^his  IS  an  action  against  the  maker  and  endorsers  of  a 
promissory  note,  given  for  part  of  the  price  of  certain  lots. 

The  defendants  averred,  that  said  lots  were  since  sold  by 
them  to  Sewell  and  Clannon,  who  assumed  the  payment  of 
the  note  sued  on,  and  pray  that  they  be  called  in  warranty, 
and  required  to  pay*  the  same. 

The  warrantors  appeared  and  demanded  a  diminution  of 
price  in  consequence  of  a  deficiency  in  the  quantity  or 
measurement  of  said  lots,  and  prayed  to  be  allowed  a  sura 
proportioned  to  this  diminution,  in  compensation  and  recon- 
vention. The  defence  was  not  sustained.  Judgment  was 
rendered  against  the  defendants ;  and  in  their  favor  against 
the  warrantors  for  the  amount  of  the  plaintiET's  demand.  The 
defendants  and  warrantors  all  appealed. 

F.  B.  Conrady  for  the  plaintiff. 

RoseliuSf  M^MiJUm  and  Gmoty  for  the  defendants. 

Benjaminy  for  the  warrantors. 

Bidlardy  /.,  delivered  the  opinion  of  the  court : 

This  is  an  action  by  the  payee  against  the  maker  ,and 
endorsers  of  a  promissory  note.  The  consideration  appears 
to  have  been  certain  town  lots  purcba^d  from  the  plaintiff 
by  the  makers  of  the  note,  who,  in  the  mean  time,  sold  the 
lots  to  Bewell  and  Clannon,  who  assumed  to  pay  the  notes 
63  VOL.  XIV. 
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EAfTiMH  Dirr.  sued  on.  The  second  purchasers  were  made  parties  as  guaran* 
March,  1840.  ^q^s^  j^qJ  ^jj^  original  defendants  claim  a  judgment  over 
KiRKPATucK   QgaiDst  them  in  solidOf  according  to  their  contract.     Code 

The  warrantors  set  up  as  a  defence  a  deficiency  in  the 
measurement  of  the  lots,  and  claim  a  diminution  of  price.  But 
the  court  being  of  opinion  that  the  sale  was  per  aversianemy 
gave  judgment  against  the  original  defendan  is  for  the  amount 
of  the  note,  and  a  judgment  over  against  the  warrantors  for 
the  same  amount,  and  all  the  defendants  have  appealed. 

The  lots  which  formed  the  object  of  the  sale  are  described 
si^tantially  as  follows  :  *^  No.  5  in  square  No.  32,  situate 
in  the  faubourg  St.  Mary,  measuring  sixty  feet  front  on  St, 
Paul-street,  by  one  hundred  and  twenty  feet,  all  French 
measure.**  The  one  half  of  another  lot  of  ground  "  No.  6, 
situate  in  the  same  square  and  faubourg,  being  the  southern 
half  thereof,  measuring  thirty  feet  front  on  St.  Paul-street? 
by  one  hundred  and  twenty  feet,  French  measure."  Two 
•  other  certain  lots  of  ground  **  No.  9  and  10,  situate  in  the 

same  square  and  faubourg,  and  lying  in  the  rear  of  lots  No. 
5  and  6,  measuring  sixty  feet  front  on  Girod-street,  by  one 
hundred  and  tweniy  deep,  French  measure.**  "The  whole 
as  per  plan  made  by  John  Gravier,  and  deposited  in  the  firsi 
judicial  district  court  of  this  state.** 

Two  of  the  lots  are  described  as  fronting  on  Girod-street, 

and  the  others  on  St.  Paul.     They  are,  therefore,  represented 

Where  seyerai  as  bounded  by  those  two  streets,  and  as  lots  designated  on  a 

bioci^  "dMie-  Particular  plan  of  the  faubourg.     If  the  description  of  each 

nated  by  num-  lot  were  taken  by  itself,  it  would  not,  perhaps,  come  within 

cuiar      tquare,  the  definition  of  a  sale  per  aversionem.     It  is  shown  that,  in 

StoSy^thoagh  po'"'  o^  ^^^^9  ^h®  square  is  less  than  two  hundred  and  forty 
themtmba-ofj^  feet  from  St.  Paul  to  Girod  streets  ;  and,  consequently,  there 
eaeh  it  specified,  is  a  deficiency  in  the  depth  of  each  lot.  But  the  whole  of 
Irv^niotwnu  Th^  ^^^  ^^^  vfeve  sold  in  block,  designated  by  nurnbers,  in  a  parti- 
"llnTnd  *b  ^n-  ^"^^^  square,  according  to  the  plan  of  the  faubourg.  The 
dariei  of  die  reference  to  the  plan  and  boundaries  of  streets  must  control 
troithemeaaorel  the  Statement  of  the  measurement  of  the  lots.  This 
ment  of  the  lots.  ^^^  jg  analogous  to  that  of  Milligan  vs.  Minnis,  12  Lawsima 
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Reports^  and  presents  the  converse  of  the  proposition  sanctioned 
by  the  court  in  the  case  of  Cuny  vs.  Archinard,  5  JHariv\^. 
S.y  243.  Notwithstanding  the  deficiency  in  the  superficial 
quantity,  the  purchaser  cannot,  therefore,  claim  a  diminution 
of  price. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed 
with  costs. 


Eabtsbh  .Dut. 
kator  bt  £l. 

V9. 
CALDWZIX. 

In  a  ule  per 
avenionem^  not« 
withstanding  the 
defioienoj  in  the 
superficial  quan- 
tity, the  pur- 
chaser cannot 
claim  a  diminu- 
tion in  price. 


MAYOR  ET    AL.    VS.    CALDWELL. 

AfPIAL    FKOM     THE    COUBT    OF     THE    FIB8T   JUDICIAL    DISTRICT,    JUDGE 

BUCHANAN    PRESIDING. 

The  defendant  was  sued  on  his  promiBsorj  notes,  given  for  a  number  of 
*^  city  bonds,"  payable  in  twenty  years,  with  six  per  cent,  interest,  in 
semi-annual  dividends,  which,  being  accidentally  lost  or  destroyed^  he 
asked  for  new  ones,  or  a  rescission  of  the  contract :  Heli,  that  he  was 
entitled  to  neither ;  but  was  bound  to  pay  his  notes,  because  the  loss  of 
the  bonds  did  not  diminish  the  city's  obligation  to  pay  them,  and  the 
interest  as  it  became  due. 

This  is  an  action  against  the  defendant,  on  two  of  his 
promissory  notes,  given  for  a  series,  or  twenty  ^*  city  bonds,'' 
'  issued  in  negotiable  form,  payable  in  twenty  years,  with  six 
per  cent,  interest,  in  semi-annual  dividends. 

The  defendant  resisted  the  payment  of  his  notes,  on  the 
ground  that  in  travelling  to  Mobile  with  eighteen  of  these 
city  bonds  in  his  trunk,  which  were  obtained  with  the  view 
of  being  sold  for  money,  his  trunk  was  accidentally  taken 
out  of  the  steam-boat,  and  was  swept  into  the  sea,  and  both 
it  and  the  city  bonds  were  forever  lost  or  destroyed.  He 
applied  for  new  bonds,  on  showing  the  loss,  and  was  refused. 
He  expressly  alleges,  that  the  value  of  these  bonds  consisted 
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BAffrum  Ditr.  ill  their  transferability^  and  facility  of  sale  in  the  nuMiey 
Jf^a^^^^'  m%fk^i ;  and  that  the  inducement  to  make  the  contract  with 
the  city  of  New^Orleans,  and  give  his  promissory  notes,  with 
mortgage,  at  short  dates,  was,  these  public  bonds,  redeemable 
at  the  end  of  twenty  years,  with  the  certain  expectation  of 
selling  them  in  market  for  cash,  or  money  to  be  used  as 
capital,  in  establishing  his  gas  works  in  New-Orleans.  The 
bonds  were  headed  **  gas  bonds." 

He  demanded  a  rescission  of  the  contract,  and  return  of 
his  notes,  as  the  main  inducement  or  consideration  had  abao- 
lutely  failed  ;  or,  at  ail  events,  that  new  bonds,  to  the  same 
amount,  be  issued  to  him. 

The  district  judge  refused  both  alternatives  set  up  in  the 
defence,  and  gave  judgment  for  the  plaintiffs.  The  defendant 
appealed. 

Canon  and  Deslix  contended,  that  the  appellant  was  not 
eitonerated  fVom  the  payment  of  his  notes  by  the  loss  of  the 
bonds.  The  city  would  be  compelled  to  pay  them  at  maturity, 
on  proving  the  loss. 

BuslU  and  Peirce  insisted,  that  the  defendant  had  ofieced 
every  thing  in  his  power.  He  was  ready,  and  proposed  to 
indemnify  or  secure  the  city  against  loss,  and  receive  new 
bonds,  which  was  refused.  He  was  without  remedy,  unless 
the  contract  was  rescinded. 

2.  The  main  inducement  to  the  contract  had  failed,  which 
was  the  facility  of  transferring  and  selling  the  bonds  for 
money.  The  cause  of  the  contract  which  led  to  the 
iMigatiam  sued  on  had  failed,  and  they  consequently  ceased 
to  exist  any  longer,  but  had  lost  their  binding  force. 
Lotntiana  Code,  189S. 

Martmj  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  against  him 
on  his  two  promissory  notes,  and  has  baaed  his  hopes  of  relief 
on  the  following  facts  : 

In  the  year  1834,  he  purchased  from  tlie  plaintifis  twenly 
city  bonds,  of  one  thousand  dollars  each,  payable  in  twenty 
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years,  with  six  per  cent,  interest,  payable  semi-annually.  Eabtbmi  Dm*. 
The  consideration  of  the  sale  was  his  five  promissory  notes,    March,  \%¥k 
payable  in  one,  two,  three,  four  and  five  years  from  the  date   xatob  xtal. 
of  the  contract,  bearing  an  interest  of  five  per  cent.     He  paid     ^^^J^„ 
the  two  first  notes,  and  part  of  the  third. 

Afterwards,  on  a  trip  to  Mobile,  his  trunk,  which  contained 
eighteen  of  these  city  bonds,  was  accidentally  losr,  or 
destroyed.  The  present  suit  is  for  the  recovery  of  the 
balance  of  the  third  and  the  amount  of  the  fourth  note. 

On  these  facts,  the  defendant  resisted  the  claim  of  the 
plaintifls,  by  a  plea  of  reconvention,  asking  the  rescission  of 
the  sale,  or  the  delivery  of  new  bonds  in  lieu  of  those  lost  or 
destroyed,  tendering  security  at  the  discretion  of  the  court 

The  defendant's  principal  reliance  is  on  the  article  189S, 
of  the  Louisiana  Code,  which  provides,  that  '*  if  the  con4ract 
consists  of  several  successive  obligations,  to  be  performed  at 
diflferent  times,  and  the  equivalent  is  not  given  in  advance 
for  the  whole,  but  is  either  expressly  or  impliedly  promised 
to  be  given  at  future  periods,  then,  if  the  cause  of  the  contract 
corresponding  to  either  of  the  successive  obligations,  should 
fail,  the  obligation  depending  on  it,  will  cease  also.  Thus, 
in  leases  for  years,  the  obligation  to  pay  the  yearly  rent 
ceases,  if  the  property  which  is  leased  should  be  destroyed." 

The  case  to  which  this  article  is  applicable,  is  xhat  of  a 
contract,  in  which  the  consideration  fails,  and  we  believe 
absoluldyy  as  in  the  example  given,  which  is  that  of  a  house 
taken  on  lease,  and  is  afterwards  destroyed. 

The  lease  is  dissolved  by  the  loss  of  the  thing  leased. 
Idem.f  2699.  But  not  by  its  injury.  Thus,  if  a  house  be 
destroyed  by  fire,  there  cannot  be  a  doubt  but  that  the  lease 
is  at  an  end.  But  if  it  \)e  only  injured  by  a  conflagration, 
the  provision  in  the  code,  article  2687,  that  **  the  expenses 
of  the  repairs  which  this  unforeseen  event  may  render 
necessary,  must  be  supported  by  the  lessor,"  clearly  implies, 
that  the  lease  is  not  thereby  at  an  end.  This  principle  is 
more  clearly  illustrated  by  article  2667,  which  provides  that 
<*  if,  during  the  lease,  the  thing  be  totaUy  destroyed  by  an 
unforeseen  event,  the  lease  *is  at  an  end."    '*  If  it  be  only 
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Eifnur  Dirr.  destroyed  mpartf  the  lessee  may  either  demand  a  dimiauiioii 

M«^*i9^'    of  the  price,  or  a  revocatioD  of  the  lease.** 

MAToa  n  Au  In  the  present  case,  the  loss  of  the  bonds  cannot  deprive 
cAi^iLL.  ^^^  plaintiffs  of  the  consideration  of  the  sale,  because  it  does 
not  diminish  their  obligation  to  pay  the  interest  as  it  becomes 
due,  and  the  capital  at  the  time  they  engaged  to  pay  it.  It 
deprives  the  defendant  of  nothing  but  the  facility  of  availing 
himself  of  his  purchase  by  a  transfer  of  the  bonds.  He 
may  still  transfer  all  his  rights  under  them  ;  although  this 
cannot  now  be  done  with  the  same  ease  and  equal  advantage. 
His  right  has  been  injured,  but  not  destroyed.  It  still  exists 
against  the  plaintiffs  for  the  payment  of  the  interest  and 
capital,  at  the  stipulated  periods.  The  sale,  therefore,  cannot 
be  rescinded. 
The  creditor  who  has  lost  his  debtor's  bond,  may,  indeed, 
*  demand  the  amount  of  it,  at  maturity,  but  was  never,  in  a 
court  of  justice,  considered  as  authorized  to  demand  a  new 
one.  Were  we  to  direct  the  city  to  give  new  bonds,  which 
the  defendant  demands;  they  might  be  lost,  and  give  rise  to 
a  demand  for  others. 

He  who  has  lost  a  bond,  may,  indeed,  demand  that  the 
debtor  should  not  avail  himself  of  the  loss,  to  his  injury  ;  for 
no  one  ought  to  enrich  himself  at  the  expense  of  another. 
The  loss  must  remain  with  the  party  on  whom  accident  has 
placed  it,  and  he  cannot  require  that  the  parly  he  dealt  with 
should  share  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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ADAMS    ET    AL.   V8.   DAT. 

APPKAL   FROM  THE   OOUftT   OF   THE    FIKBT  JUDICIAL  DISTRICT, 

JUDGE   WATTS   FEE8IDING. 

The  attachment  allowed  by  the  act  of  1826,  in  the  caae  of  a  debt  not  yet 
due,  was  not  intended  as  a  means  of  bringing  the  debtor  into  coort,  bat 

only  as  a  conservatory  measure. 

♦ 

Where  the  defendant  in  attachment  shows,  by  prima  facie  evidence,  that 
the  facts  stated  in  the  affidavit  are  untrue,  it  will  throw  the  burden  of 
proving  their  verity  on  the  plaintiff. 

Where  no  notice  is  given  of  an  assignment  of  a  debtor's  property,  it  is 

liable  to  attachment  in  his  hands. 

The  plaintiffs  instituted  suit,  by  attachment,  for  the  amount 
of  a  note  due  by  the  defendant,  and  for  two  others  not  due. 
They  allege,  in  their  petition,  ^*  that  the  defendants,  S.  &  D. 
Day,  reside  in  Philadelphia,  and  that  an  attachment  has 
been  levied  on  their  property  in  this  city,  (New-Orleans)  for 
said  debt,  already  due^  and  those  not  yet  due."  They  pray 
judgment  for  the  debt  due,  and  for  the  two  remaining  debts 
when  they  become  due,  and  that  the^ attachment  continue  in 
the  meantime. 

The  attorney  appointed  to  represent  the  defendants,  took 
a  rule  on  the  plaintiffs,  to  show  cause  why  the  attachment 
should  not  be  dissolved  : 

1.  That  the  affidavit  was  incorrect,  in  point  of  fact,  as 
regards  the  first  and  second  notes,  &c. 

2.  That  the  first  note  was  paid,  and  now  in  possession  of 
the  defendant's  attorney. 

S.  Because,  at  the  time  of  issuing  the  attachment,  the 
defendants  were  not  about  to  remove  their  property  from  the 
state  before  the  second  note  became  due,  nor  has  any  of  said 
property  been  removed. 

«rhe  plaintiffs  aver,  in  answer  to  this  rule,  that  the  act  of 
April  7th,  1826,  under  which  the  attachment  issued,  does 
not  give  the  nght  to  set  it  aside,  on  the  ground  that  the 
allegations  on  which  the  attachment  issued  are  untrue. 


EjLSTxmv  DisT. 

March,  1840. 

ADAMS  ST  AL. 
SAT. 
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EAiTBVK  Dirr.  2.  That  since  the  levying  the  attachment,  the  defendants 
jfarcA,i84a  haye  made  an  assignment  of  their  property  in  Philadelphia, 
and  have  no  interest  in  this  suit. 

3.  That  the  first  note  sued  on,  was  due  and  unpaid,  at  the 
time  of  instituting  this  suit  by  attachment. 

On  the  trial  of  the  rule,  the  defendants  showed  by  the 
testimony  of  their  agent,  and  who  was  garnisheed  as  having 
the  property  attached  in  his  hands,  that  there  was  no 
intention  of  removing  it  out  of  the  state,  but  that  it  sold 
slowly,  and  it  was  necessary  to  sell  the  goods  on  time. 

On  the  calling  up  of  the  rule  for  trial,  the  plaintifl^ 
counsel  moved  the  court  for  a  commission  to  Philadelphia,  to 
take  testimony  to  prove  the  assignment  by  the  defendants,  of 
all  their  property,  since  the  issuing  of  the  attachment,  and 
with  a  knowledge  of  its  existence.  This  motion  was  over- 
ruled by  the  court,  on  the  ground,  that,  if  proved,  it  would 
be  a  nullity,  as  between  the  present  parties.  The  plaintiffii* 
counsel  excepted  to  the  opinion  of  the  court. 

The  rule  was  made  absolute,  and  the  attachment  set  aside, 
80  far  as  regards  the  first  and  second  notes. 

The  plaintiffs  appealed.  • 

JUaybiUy  for  the  appellants,  urged  the  reversal  of  the 
judgment,  on  the  grounds  set  up  against  the  rule  and 
proceedings,  dissolving  the  attachment. 

T.  Slidelly  for  the  defendants. 

Morphyf  /.,  delivered  the  opinion  of  the  court. 

An  attachment  was  taken  out  for  a  debt  not  yet  due, 
under  the  act  of  1826,  amending  the  Code  of  Practice,  which 
limited  the  right  of  sueing  out  attachments,  to  cases  of  debts 
actually  due.  The  required  afiidavit  was  made,  that 
defendants  were  about  to  remove  their  property  out  of  the 
state  before  the  maturity  of  the  debL  A  rule  was  taken  on 
plaintiffs  to  show  cause  why  the  attachment  should  not  be 
set  aside,  on  the  ground,  that  the  facts  set  forth  ia  the 
afiidavit  were  untrue.     On  the  evidence  adduced  below, 
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disproving  the  fact  that  the  property  attached  was  to  be  EiSTcnv  Dist. 
removed  from  the  state  before  plaintiffs'  de|^t  became  due,    J^oreh^isAO. 
the   judge   dissolved    the    attachment,    an^  the  plaintiffs   adams  bt  ax. 
appealed.  \  ^^^ 

The  appellants  have  contended,  that,  as  th«  right  to 
attach  for  a  debt  not  yet  due,  was  not  originally  given  by 
the  Code  of  Practice,  but  was  conferred  by  a  special  provision 
of  a  posterior  act,  that,  therefore,  the  relief  for  setting  aside 
attachments  unduly  obtained,  which  is  given  by  article  258, 
of  the  Code  of  Practice,  does  not  extend  to  an  attachment 
for  a  debt  not  yet  payable,  but  must  be  limited  to  attach- 
ments falling  within  the  original  provisions  of  that  code. 
This  is  a  construction  to  which  we  cannot  assent.  It  is 
contrary  to  the  well  established  rule,  that  laws  in  pari  materia 
must  be  construed  with  reference  to  each  other.  An 
amendment  to  an  existing  law,  becomes  as  much  a  part  of 
it,  as  though  it  had  been  embodied  in  the  original  law  when 
it  was  made.  As  to  the  policy  or  equity  of  the  distinction 
attempted  to  be  drawn,  we  cannot  perceive  it.  The  remedy 
of  attachment,  is,  in  itself,  a  harsh  and  extraordinary  one, 
and  all  the  relief  and  protection  accorded  against  its  undue 
exercise  for  a  debt  past  due,  should  a  fortiori  be  granted  for 
one  not  yet  due,  otherwise  the  debtor,  who  already  owes  a 
sum  of  money,  and  has  violated  his  engagement  to  pay, 
would  be  more  favorably  treated  than  him  whose  obligation 
is  prospective,  and  whose  faith  has  not  yet  been  violated. 
But  the  attachment  allowed  by  the  act  of  1826,  in  the  case     Tiie    attach- 

iDcnt  allowed  by 

of  a  debt  not  yet  due,  was  not  intended  as  a  means  of  bringing  the  act  of  i8S6» 
the  debtor  into  our  courts,  but  only  as  a  conservatory  measure,  debtnotyetdue* 
to  which  the  creditor  can  entitle  himself  only  on  adminis-  ^"  "o*  intend- 

-     -    ,      ^  ...  _       .  ed  as  a  means  of 

tering  proper  proof  of  the  fact,  which  may  render  it  necessary  bringing  the 
for  his  protection,  whenever  they  are  denied,  or  disproved,  by  butoniy^asa^^iJ^ 
prima  facie  evidence.  In  this  case,  there  has  been,  on  the  ^^^^n  »«»- 
part  of  defendants,  a  sufficient  showing,  in  opposition  to  the  wiiere  the  de- 
affidavit,  to  throw  on  plaintiffs  the  burden  of  proving  its  verity,  tochment  showl' 
This,  they  have  not  even  attempted  to  do.     It  would  be  hy  Jnina  fade 

^.  .,,.r  J-.  11  J  evidence,!hatthe 

vexatious,  indeed,   if  creditors  were   allowed,  on  a  mere  facts  stated  in  the 
affidavit,  not  to  be  controverted,  to  attach  the  property  of  truer*  >t**  ^ni 
64        VOL.  XIV. 
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EAtnuii  DiiT.  persons,  who,  in  strict  contemplation  of  law,  are  not  their 
March^iMo.    debtors. 

SAB^UBT  R  AL.      ^^  find  iu  the  record,  a  bill  of  exceptions  to  the  refusal  of 
the  judge  to  grant  plaintiffs  a  commission  (o  Philadelphia,  to 


dirow  the  bar-  obtain  proof  that  defendants,  since  the  issuing  of  this  attach- 
^Sr^ten^^'on  °^^^^  ^^d  with  a  knowledge  of  its  existence,  made  an 
the  pUiotiC       assignment  of  their  property  to  assignees  in  that  city.    The 

judge,  we  think,  did  not  err.    Such  an  assignment,  if  proved, 

would  be  a  nullity  as  between  the  plaintiffs  and  defendants 

here,  for  so  long  as  no  notice  is  given  of  an  assignment  of 

Where  no  no-  the  debtor's  property  to  the  person  who  holds  it,  the  property 

MMiignmentof  is  liable  to  attachment  in  the  hands  of  the  latter.     In  this 

per^,  iTiii  liable  ^^^>  plaintiffs'  own  aflSdavit  to  obtain  the  commission,  show^ 

iS'hMd"**"*'"  that  the  attachment  was  anterior  to  the  assignment ;  but  it 

is  said,  that  although  the  assignment  cannot  defeat  the 
plaintiffs'  rights,  yet  it  has  so  far  divested  defendant's  title 
to  the  property  attached,  as  to  leave  him  without  suflScieat 
interest  to  take  any  rule  or  action  in  relation  to  it.  The 
delivery  of  the  property  in  Louisiana  was  necessary,  to 
complete  the  assignment.  Until  then,  the  defendants  and 
assignors  had,  we  believe,  such  an  interest,  as  would  make 
them  at  least  competent  to  appear  and  protect  the  property 
from  unlawful  attachment  by  others. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


OASQUET   ET   AL  V8.    THORN. 

APPKAL    7E0M    THE    COUET     OP    THE     FIE8T     JUDICIAL     DI8TEIGT,    JUDOl 

BUCHANAN,  PEE8IDINO. 

Where  one  {jroarantiei  the  payment  of  an  ezistumr  debt,  the  obligation  hs 
contracte  is  eemntially  one  of  suretyship,  in  whatever  form  of  word*  U 
may  bo  clothed. 
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180,  whatever  may  be  the  character  of  the  prisutiTe  obligation,  whether  an  Enmair  Dm. 
endorsement  or  other  commercial  engagement,  the  guarantor's  accessory     March^  1840. 
obligation  does  not  partake  of  its  commercial  character,  hot  is  absolute,  ' 

if  the  debt  is  not  paid.  eAsauwwrAL. 

The  guarrantor  of  a  note  endorsed  by  another,  is  not  entitled  to  notice' of 
protest  in  order  to  make  him  liable. 

Contracts  of  guaranty  of  existing  debts,  entered  into  in  this  state,  are  to 

be  construed  in  reference  to  the  municipal  law,  or  Louisiana  Code,  and 

are  not  regulated  by  the  Itx  mercaioria. 
80,  in  this  case,  the  defendant  guarantied  the  payment  of  a  promissory 

note,  and  became  the  surety  of  the  makers,  although  it  does  not  appear 

the  latter  were  acquainted  with  his  engagement. 

The  defendant  as  guarantor,  cannot  claim  to  be  discharged  from  liability 
by  the  neglect  of  the  plaintiff  to  give  him  notice  of  a  demand  and  non- 
payment. 

This  is  an  action  against  the  guarrantor  of  a  promissory 
note.  The  plaintiffs  are  the  payees  and  holders  of  this  note 
signed  by  Ripley  &,  Thorn,  dated  the  SOth  January,  1836, 
payable  fifteen  months  after  date. 

After  the  execution  of  the  note,  to  wit.,  on  the  Sd  of 
February,  1836,  the  defendant,  R.  H.  Thorn,  gave  a  written 
obligation  as  follows : 

*'  I  hereby  guaranty  to  Messrs.  Oasquet,  Parish  &  Co., 
ike  paymtiU  of  Ripley  &  Thorn's  three  notes  of  date  in  their 
favor,  Ac." 

The  last  of  these  notes  was  protested  for  non-payment,  and 
the  plaintiffs  looked  to  the  guarantor. 

He  denies  his  liability  or  indebtedness  to  the  plaintiffs. 

The  district  judge  was  of  opinion  the  obligation  of  the 
guarantor  of  a  particular  note  was  similar  to  that  of  an 
endorser,  and  he  is  entitled  to  strict  notice  of  demand  and 
non-payment,  which  was  not  given  in  this  case.  There  was 
judgment  for  the  defendant  as  in  case  of  non-suit;  and  the 
plaintiffs  appealed. 

Whartony  for  the  plaintiffs  and  appellants,  contended  : 

Ist.  In  a  suit  against  a  guarantor  of  a  particular  note,  it 
is  not  necessary  to  prove  notice  to  him  of  the  protest  of  the 
note  guarantied.     He  is  bound  without  any  notice. 


tit. 
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Bastbbx  DitT.      Sd.  If  notice  be  necessary,  it  must  be  on  the  sanne  grounds 
March,\MO,    that  it  is  given  to  the  drawer  of  a  bill  of  exchange,  or  endor- 
eiaatTnnAL  ^^  ^^^^  either  may  be  enabled  to  pursue  the  maker,  or  ac- 
ceptor, and  to  secure  himself. 

3d.  Notice  is  either  waived  voluntarily  or  by  operation  of 
law ;  insolvency  of  the  maker  of  a  note,  in  some  cases, 
excuses  notice  to  the  guarantor. 

L.  Pdrcty  contra,  insisted  there  was  no  error  in  the  judg- 
ment. That  the  liability  of  a  guarantor  must  be  decided  by 
the  Ux  mercatoriOf  and  that  he  is  entitled  to  strict  notice  of 
default  of  payment. 

BuUard,  /.,  delivered  the  opinion  of  the  court 
This  is  an  action  to  recover  the  amount  of  a  promissory 
note,  drawn  by  Ripley  &  Thorn  to  the  plaintiffs'  order,  upon 
a  written  engagement  of  the  defendant,  not  a  party  to  the 
note,  to  guaranty  the  payment  of  it,  together  with  two 
other  notes  of  the  same  date.  The  answer  contains  nothing 
more  than  a  denial  of  indebtedness.  The  District  Court 
being  of  opinion  that  the  obligations  of  the  guarantor  of  a 
particular  note,  are  similar  to  those  of  an  endorser,  i  &,  to 
pay  in  case  of  non-payment  by  the  previous  parties,  provided 
demand  is  made  and  due  notice  given  of  default ;  and,  no  such 
notice  being  shown  in  this  case,  gave  judgment  against  the 
plaintiffs  as  in  case  of  a  non-suit,  and  they  appealed. 

If  the  liability  of  the  defendant  were  to  be  tested  by  the 
law  as  settled  by  the  Supreme  Court  of  the  United  States, 
the  conclusion  to  which  the  District  Court  came,  would 
be,  perhaps,  fully  supported.  But  a  difficulty  meets  us  at 
the  threshhold  of  this  inquiry,  to  wit :  according  to  what 
system  of  laws  are  the  obligations  of  the  parties  to  this  cod- 
tract  to  be  governed  1  Did  they  contract  with  reference  to 
the  municipal  law  of  Louisiana,  or  to  the  lex  mercaUnia  as 
expounded  by  the  highest  court  of  the  union  1  And,  does 
there  exist  an  important  difference  between  those  two  systems? 
Does  the  contract  in  question  present  any  features  essentially 
different  from  that  of  suretyship,  as  defined  by  the  Civil 
Code  ? 
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There  is  a  marked  difference  between  a  letter  of  credit,  EAmBir  Unr, 
contemplating  a  future  engagement  on  the  part  of  its  bearer,  March,  is¥), 
for  which  the  writer  becomes  responsible,  and  the  promise  to  oABausr  bt  4l. 
guaranty  the  payment  of  an  existing  debt  contracted  by  Tuava. 
another.  The  former  is  treated  by  the  best  writers  on  the 
civil  law,  as  embracing  essentially  the  contract  of  manda' 
turn ;  the  person  to  whom  the  letter  is  addressed,  and  who  acts 
under  it,  being  regarded  in  a  qualified  sense  as  the  mandatory 
or  agent  of  the  writer,  and  hence  arises  the  obligation  of  the 
latier  to  indemnify  him.  **It  is,  says  Pothier,  of  the  essence 
of  the  contract  of  mandatuniy  that  the  mandatary  or  principal, 
should  have  the  will  or  intention  at  his  own  risk,  to  confide 
to  the  mandatory  the  affair  which  forms  the  object  of  the 
contract  and  to  engage  to  indemnify  him,  and  that  the  man- 
datory should  have  the  will  to  undertake  the  affair.  It  is  this 
mutual  will  which  constitutes  the  conlract.  It  is  this,  also, 
which  distinguishes  the  mandaitm  from  the  simple  recom- 
mendation ;  for,  when  I  recommend  to  you  a  person,  we  con- 
tract towards  each  other  no  sort  of  obligation.''  The  author 
proceeds  to  illustrate  these  principles  by  a  variety  of  examples. 
Pothier  CorUrat  de  Mandai,  JV*o.  18  ef  seq. 

These  principles  of  the  Roman  law  lie  at  the  foundation  of     Where    one 

all  guarantees  of  a  prospective  character,  and  are  believed  to  payment  of  an 

be  of  universal  application.      But  on  the  other  hand,  when  thcowfgaUonhc 

^one  accedes  to  the  existing  obligation  of  another,  and  engages  contraou  is 


es- 


sentiallr  one  of 


-  .     ,       ,  •II  scntiaiir  OB 

or  promises  to  see  it  performed,  he  becomes  essentially  a  saietytbip,    m 

*  "         I 

TDXJ 


surety  ;  the  contract  entered   into  is  that  of  suretyship,  in  of**woHh  it^^^™ 


whatever  form  of  words  it  may  be  clothed ;  whether  the  ^  clothed, 
words  guarantor,  or  security,  or  surety  be  used,  we  look  to 
the  essence  rather  than  the  form.     Our  own  code  contains 
clear  and  distinct  provisions  on  this  subject,  with  reference  to 
which  contracts  of  that  character  entered  into  here  and  to  be 
executed  here,  must  be  governed.     The  definition  of  surety- 
ship in  the  code  is  sufficiently  broad  to  embrace  the  case  now     ^    whatever 
before  us.      It  is  defined  to  be  ^*  an  accessory  promise  by  may  be  the  cha- 
which  a  person  binds  himself  for  another  already  bound,  and  ™iiwe**  obiFpl- 
agrees  with  the  creditor  lo  satisfy  the  obligation,  if  the  debtor  ^^l^^^^^^^ 
does  not."     Article  3004.  othci-  commer- 
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Eastsrh  Dist.      Whatever  may  be  the  character  of  the  primitiye  or  prioci- 
March^  1840.    pal  obligation,  whether  it  be  an  endorsement  or  acceptance  of 
oAB^uxT  »T  AL.  ^  bill  of  cxchangc,  or  other  engagement  clearly  commercial, 
^*  and  to  be  regulated  by  the  Itx  mercaJtoriOi  it  is  not  logical  to 

ciaiengBgement  conclude  that  the  acccssory  obligation  by  which  a  third  per- 
M6etMiT*"obH-  ^"  warrants  or  guaranties  its  performance,  partakes  of  its 
gation  doet  not  commercial  character,  and  is  to  be  construed  by  the  same 
c»mmeroiaieba-  system  of  laws.  If  A,  at  my  request,  and  under  my  guar- 
ilidiite  **if  the  &°^y«  ^^  endorsed  the  note  of  my  friend,  it  does  not  follow 
debt  ii  not  paid,  that  I  am  entitled  to  notice  of  protest  in  order  to  make  roe 

The  guarantor  ..   ,  , 
of   a   note   en-  liable. 

thwTu  not  "tu  Whatever  might  be  considered  in  other  stales  of  the  union 
Ued  to  notice  of  to  be  the  Hirhts  and  obligations  of  the  parties  to  the  contract 

protest,  m  order  ,.,         .  ^•-         i_...  . 

to  make    him  now  under  consideration,  we  are  of  opinion  that  they  must  be 

'\}ontraou   of  ascertained  by  our  own  municipal  code.     The  contract  is  be- 

^^^'i^u?^  **'  tween  two  of  our  own  citizens,  and  to  be  executed  here :  the 

launE  debts,  en-  ^  ' 

tered  into  in  this  payment  of  a  promissory  note  at  maturity  was  guarantied, 
constr^d  in  re-  The  defendant,  in  our  opinion,  became  the  surety  of'  the 
mlSSpai^  law!  Hiakcrs  of  that  note,  although  it  does  not  appear  that  the 
or  i^isiana  latter  wefc  acquainted  with  his  engagement.  Article  SOOT. 
notregouted  by  If  the  defendant  had  claimed  the  privilege  of  discussion,  we 
theater  wercor  j^  ^^^  perccive  how  it  could  have  been  refused  him ;  and  he 
So,  in  this  ^,  ^au  ouly  be  released  from  his  obligation  to  pay  in  some  of  the 
guarantied  the  modes  pointed  out  by  the  code.  He  is  clearly  not  discharged 
pSmiMory^note*  f^om  liability,  by  the  neglect  of  the  plaintiffs  to  give  him 
*"h!^^?*  th*  notice  of  a  demand  and  non-payment  of  the  promissory  note. 

makers^thongh 

it  does  not  ap-  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
TO«  aeqnaint^  judgment  of  the  District  Court  be  avoided  and  reversed,  and 
ment*"*^"****"  that  the  plaintiff  recover  of  the  defendant,  nineteen  hundred 
The  defend-  and  sixty  dollars  and  seventy-eight  cents,  with  interest  at  ten 
tor 'eannot claim  per  Cent,  from  the  3d  day  of  May,  1837,  until  paid,  and  costs 

from  Uawiii5?by  *»  ^^^  COMXXS. 

the    neeleet   of 

the   plaintiff  to 

give  nim  notice 

of  a  demand  and 

non-payment. 
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KIMBALL  V8.   PLANT    ET   AL. 

AfPBAL    TROM    THE    PARISH   COURT,  FOR    THE   PARISH   AND   CITT   OF 

NEW-ORLEANS. 

A  garnishee  has  no  right,  as  sach,  to  plead  for  any  of  the  parties  litigating 
for  the  property  in  his  hands.  He  is  viewed  as  a  stake-holder,  whose 
duty  it  is  to  declare  the  truth,  and  if  his  declaration  be  controverted,  to 
snpport  it,  and  prevent  any  improper  decision  to  his  prejudice. 

Negotiable  notes  cannot  be  attached  in  the  hands  of  the  maker,  after  they 
are  put  in  circulation. 

This  case  was  before  the  court  at  the  last  May  terra,  on 
the  appeal  of  the  intervenors.     See  Jtnie^  10. 

Od  the  return  of  the  case  to  the  Parish  Court,  the  plaintiffs, 
being  satisfied  with  their  judgment  against  the  defendants, 
took  a  rule  on  Messrs.  Chittenden  and  Bailey,  who  had  been 
cited  as  garnishees,  to  show  cause  why  judgment  should  not 
be  rendered  against  them  separately  for  amount  sufficient  to 
satisfy  plaintiff's  judgment  against  the  defendant,  or  why 
Bailey  should  not  deliver  up  the  money,  bills  of  exchange, 
notes,  acceptances,  rights  and  credits,  which  he  acknowledges 
to  hold  as  the  agent  of  the  assignees  of  defendants.  The 
parish  judge,  after  hearing  the  parties,  and  the  evidence 
adduced,  gave  judgment  for  the  plaintiff  against  Bailey, 
requiring  him  to  pay  over  six  hundred  and  one  dollars  and 
seventy-two  cents,  and  the  further  sum  of  one  thousand  nine 
hundred  and  thirty  dollars  and  fifty-eight  cents,  the  amount 
be  confesses  he  holds  in  notes  and  bills,  by  delivering  them 
up,  or  their  proceeds ;  with  the  further  sum  of  two  thousand 
and  seventy-one  dollars,  the  amount  of  Chittenden's  note, 
which  he  has  received;  and  that  the  plaintiff  recover  from 
L.  Chittenden  two  thousand  five  hundred  and  eighty-six 
dollars,  but  be  credited  with  any  amount  paid  by  the  other 
garnishee,  after  satisfying  the  sum  of  six  hundred  and  one 
dollars,  and  the  amount  of  such  notes  as  he  may  have 
collected,  &c.,  reserving  plaintiff's  rights  against  Chittenden 
for  other  notes,  contested  in  another  suit,  &c.  The  garnishees 
appealed. 


Eaitbrn  Dist. 

Jlfarc/1,1840. 

KIMBALL 
FLAZrr  XT  AL. 
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ElBTXBir   DitT. 

March,  \S40, 

KIXBAXL 


Johnson^  for  the  appellants,  contended  : 

1.  The  former  judgment  of  this  court  decided  this  point 
only,  that  "  a  voluntary  assignment,  made  in  New-York  by  a 
commercial  firm  established  there,  and  wherein  credits  in 
Louisiana  are  assigned,  can  defeat  an  attachment  sued  out 
by  a  New-York  creditor,  and  executed  upon  those  credits, 
before  notice  of  the  assignment  had  been  given  to  tbe 
garnishee.  The  answer  of  Bailey  (garnishee)  siiows,  that 
he  had  notice  of  the  assignment  before  the  attachment.  The 
property  in  his  hands  was,  therefore,  validly  transferred,  and 
not  subject  to  plaintiff's  attachment.  Lwdsiana  Code^ 
2612,  2613. 

2.  The  answer  of  L.  Chittenden,  one  of  the  garnishees, 
shows,  that  he  owed  defendants  a  sum  of  five  hundred  and 
fourteen  dollars  and  fifty-six  cents,  open  account,  and  several 
negotiable  notes,  payable  to  defendants  or  order.  These 
notes  could  not  be  attached,  except  in  the  hands  of  the 
holders.  Judgment  should,  therefore,  have  been  given  for 
the  sum,  on  open  account  only,  as  against  said  Chittenden. 
16  Darantony  number  505,  page  516 ;  17  TouUiery  2  Duvergiery 
number  211,  page  243. 

3.  The  note  of  Chittenden,  which  was  held  by  Bailey, 
and  for  which  the  court  below  gave  judgment  in  favor  of 
plaintiff  against  both  garnishees,  was  never  attached  in  the 
hands  of  either :  not  in  the  hands  of  Chittenden,  because 
attachment  in  the  hands  of  the  maker  of  a  negotiable  instru- 
ment, cannot  affect  a  bona  fide  holder ;  nor,  in  the  hands  of 
Bailey,  because  it  was  validly  transferred,  with  notice  of 
transfer,  before  the  attachment  was  laid.  The  garnishees 
are  not  parties  to  the  judgment  against  defendants  and 
intervenors,  except  so  far  as  their  answers  show  that  they 
have  property  in  their  hands,  which  ought  to  go  to  satisfy 
that  judgment.  The  judgment  of  the  court  below  against 
the  garnishees,  obliges  them  to  pay^  or  surrender  property 
which  did  not  belong  to  defendants,  and  subjects  them  to  the 
danger  of  paying  the  same  twice.  This  judgment  is, 
therefore,  contrary  to  law  and  evidence,  and  should  be 
reversed,  for  the  protection  of  the  garnishees. 
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Ebnore  and  IBng^  for  the  plaintiff  and  appellee,  insisted  on  Eastxar  Dirr. 
the  affirmance  of  the  judgment.  March, \mo. 


KTVBAIL 

VS. 

FLAHT  ET  AL. 


Marphy^  /.,  delivered  the  opinion  of  the  court  vs. 

This  case  came  up  last  May  term,  on  an  appeal  from  a 
judgment  of  the  Parish  Court,  dismissing  the  intervention  of 
Perkins  and  Putnam,  in  this  suit.  The  latter  had  claimed, 
under  an  assignment  executed  to  them  in  New-York  by 
defendants,  certain  notes  and  credits,  attached  by  the 
plaintiff  in  the  hands  of  Chittenden  and  Bailey,  the  present 
appellants.  The  judgment  appealed  from,  was  affirmed  by 
this  court,  on  the  ground,  that  a  voluntary  assignment,  made 
in  New-York  by  a  commercial  firm  established  there,  and 
wherein  credits  in  Louisiana  are  assigned,  cannot  defeat  an 
attachment  sued  out  by  a  New-York  creditor,  and  executed 
upon  those  credits,  before  notice  of  the  assignment  had  been 
given  to  thjs  garnishee.  The  judgment,  thus  affirmed,  not 
having  decreed  the  garnishees  to  pay  over  to  plaintiff  the 
property  attached  in  their  hands,  plaintiff  took  a  rule  in  the 
court  below,  on  Chittenden  and  Bailey,  the  garnishees,  to 
show  cause  why  judgment  should  not  be  rendered  against 
them  separately,  for  an  amount  sufficient  to  satisfy  his, 
plaintiff's,  judgment,  or  why  Bailey  should  not  deliver  to 
the  plaintiff  the  money,  bills  of  exchange,  notes,  &c.,  which 
be  had  acknowledged  to  hold  as  agent  of  the  assignees  of 
defendants.  On  this  rule,  the  judge  below  decreed  Bailey  to 
deliver  to  plaintiff  all  the  notes  and  credits  he  held  as  agent 
of  the  intervenors,  or  their  proceeds,  together  with  certain 
sums  he  had  collected,  the  whole  amounting  to  four  thousand 
six  hundred  and  three  dollars  and  seventy-six  cents.  Chit-^ 
tenden  was  ordered  to  pay  plaintiff  the  sum  of  two  thousand 
five  hundred  and  eighty-six  dollars  and  seven  cents,  &c. 
After  an  unsuccessful  effort  to  obtain  a  new  trial,  the 
garnidhees  took  this  appeal. 

Although  they  both  appear  before  us  in  the  same  capacity, 
yet  their  position  is  different  in  relation  to  their  liability.  It 
will,  therefore,  be  proper  to  notice  separately  the  relief  they 
seek  to  obtain. 

« 
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Eastbiiv  Dist.      Bailey  was  not  indebted  to  defendants.     He  had  answered 

March,  1840.    (hat  he  held  some  property  as  agent  of  Perkins  &  Putnam, 

WMBALL^^  ^^^  assignees  of  the  defendants.     His  principals  intervened 

^*  in  this  suit,  and  their  rights  were  finally  adjudicated  upon,  in 

this  court.     Notwithstanding  this^  Bailey  now  attennpts  to 

revive,  for  their  benefit,  pretensions  which  have  already  been 

repudiated.     He  contends,  that  he  having  had  notice  of  the 

assignment  to  the  intervenors  before  he  was  made  a  garnishee, 

the  properly  in  his  hands  was  validly  transferred,  and  not 

subject  to  the  plaintiff's  attachment.     Whatever  may  be  our 

opinion    in   relation   to   this  position,  as  supported  by  the 

evidence  in  the  first  record  before  us,  we  cannot  lisien  to 

A  piniiihee  Bailey.     A  garnishee  has  no  right,  as  such,  to  plead  for  any 

•och?° to 'plead  of  the  parties  litigating  for  the  property  in  his  hands.    He 

partieaLipuinr  ™"^^  ^^  viewed  in  the  light  of  a  stake-holder.     All  he  has 

for  the  property  to  do  in  court,  is  to  tell  the  truth,  and  if  his  declaration  be 

in  bU  hands.  He  ,  .  ,  i     •  • 

it  viewed  at  a  controverted,  to  support  It,  and  prevent  any  improper  decision 
whow^du^U  it  l^tng  made  to  his  prejudice.  If  any  such  decision  is  made, 
to  declare  the  ^^  h^s  no  doubt  the  right  of  brinffinff  it  up  for  our  revision, 

truth,  and  if  hit  ,         .  ,  .       .  T.  • 

declaration  be  but  he  cannot  be  permitted  to  call  our  attention  to  errors 
wpJI^rt*  hf 'and  which,  if  they  exist  at  all,  affect  the  rights  of  the  other  parties, 
prevent  any  im-  ^nd  in  no  Way  concern  him  :  still  less  can  he  do  this,  when, 

proper  decision  . 

to  hit  prejudice,  as  in  the  present  case,  there  is  res  judicata  as  to  those  rights, 
notet^nnor^be  Chittenden,  the  other  garnishee,  had  answered,  that  he 
atuched  in  the  owcd  defendants  five  hundred  and  fourteen  dollars  and  fifty- 

handt     of    the  .  i  .1     .    •  •  t         •         e 

maker,  after  SIX  cents,  00  an  Open  account,  and  that,  m  consideration  of 
droulaUon"^  ***  goods  sold  to  him  by  defendants,  he  had  given  them  four 

notes  in  a  negotiable  form,  payable  at  different  periods,  but 
that  be  did  not  know  in  whose  possession  these  notes  were. 
It  is  clear,  that  an  attachment  in  the  hands  of  the  maker  of 
a  negotiable  instrument,  cannot  affect  a  bona  fide  holder. 
We  have  but  a  few  days  since  determined,  that,  by  pursuing 
this  course,  a  creditor  cannot  be  considered  as  having  attached 
any  thing  belonging  to  his  debtor.  We  think,  then,  that,  so 
far  as  Chittenden  is  concerned,  there  is  error  in  the  judgment 
under  review. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  as  against  Baileyi 
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and  be  so  amended  in  relation  to  Cbiltenden,  as  to  decree  EiBTsna  Oist. 
him  to  pay  only  five  hundred  and  fourteen  dollars  and  fifty-    J^afi^xuo. 
six  cents,  amount  due  on  open  account,  and  that  plaintiff  and   oaut  st  jjT 
appellee  pay  the  costs  of  this  appeal. 


Vff. 

COWnBGIAL  * 

BATL  HOAD  BAVK 

OF  TICKSBUBV. 


OAKEY    ET    KL  VS.    COMMEBCIAL    AND   RAIL     ROAD     BANK     OF 

VICKSBUR6. 

APPEAL  FROM    A    FINAL   JUOOMBNT   OF   THE  OOMMERCIAL  COURT  OF 

NKW-ORLEAN8. 

Where  »  corporation  eidsting  in  another  itato  is  sued  by  attachment  here, 
it  ifl  iuffieient  for  such  defendantii  to  present  a  petition  in  compliance 
with  the  12th  section  of  the  Judiciary  Act  of  1789,  and  allege  that  the 
corporators  are  all  and  each  of  them^  citizens  of  other  states,  or  aliens,  in 
order  to  have  the  cause  remoTed  to  the  United  States  Court. 

In  an  application«.for  the  removal  of  a  cause  to  the  United  States  Court, 
the  State  Court  has  no  authority  to  inquire  into  the  truth  of  the 
,  allegations  in  the  petition.    It  is  sufficient,  and  the  record  must  /diow 
that  the  defendants  are  citixens  of  another  state,  or  aliens. 

This  suit  was  instituted  in  the  first  District  Court,  and 
before  final  judgment,  removed  to  the  Commercial  Court. 

The  plaintiffs  allege,  that  they  hold  eleven  hundred  dollars 
in  notes  of  the  Commercial  and  Bail  Road  Bank  of  Vicks- 
burg,  a  corporation  established  by  a  law  of  Mississippi,  and 
domiciled  in  that  slate ;  and  that  said  bank  refuses  to  pay 
them  in  lawful  money  of  the  United  States  ;  wherefore,  they 
pray  for  judgment  and  writ  of  attachment  against  the 
property  of  the  bank  in  this  state. 

The  defendant,  on  entering  appearance,  averred,  that  the 
plaintififs  were  citizens  of  this  state,  and  that  they,  viz: 
'^Tbe  president,  directors  and  company  of  the  Commercial  and 
Rail  iload  Bank  of  Vicksburg,  are  all  and  eachofthemy  citizens 
of  other  states  of  the   United  States^  or  aliens^^^  and  pray  for 
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■AU.  KQ41I  lASK 
•r  ▼ICEMDfte. 


Out.  removal  of  the  suit  to  the  Circoil  Court  of  the  United  Stales 
March,  184a    for  the  ninth  circuit,  holden  in  New-Orleans,  &c.,  and  ihey 
annex  a  bond  with  surety,  and  the  usual  affidavit. 

On  this  issue,  the  district  judge,  before  whose  court  the 
case  was  still  pending,  decided  that  a  corporation  is  incapable 
of  citizenship  and  cannot  make  the  necessary  allegations  and 
showing,  to  entitle  it  to  a  removal  of  the  cause  to  the  United 
States  Court.  The  application  for  removal  was  rejected ; 
and  the  cause  was  soon  after  transferred  to  the  Com- 
mercial Court ;  and,  from  final  judgment  rendered  against 
the  defendants,  they  appealed. 

L.  C.  Dvancan^  for  the  plaintiffs,  insisted  that  this  case  did 
not  come  within  the  jurisdiction  of  the  federal  courts,  and 
that  the  application  for  a  removal  was  properly  rejected  :  and 
ctied  Coafcibig't  TWcrfiM  on  lAs  JwrisdkHtm  and  PraelieecfAt 
IMttd  Stain  Cmtrts,  pagu  SS4-6 ;  S  Stmner^i  Reports^  SS8  ; 
and  the  authorities  there  cited.  1  Peters^  238 ;  S  Dtdlas^ 
38S ;  6  PJBten,  450. 

2.  The  character  of  the  party  must  be  distinctly  averred, 
and  the  particular  state  he  lives  in,  and  of  which  he  is  a 
citizen,  must  be  stated ;  or  the  foreign  countfj  to  which  he 
belongs,  if  an  alien. 

3.  It  is  not  denied  that  the  federal  court  has  jurisdiction 
in  cases  where  corporations  are  parties ;  but  the  point  is  this, 
that  there  must  be  such  a  distinct  averment  setting  forth 
the  state  of  which  the  party  is  a  citizen.  Now,  though  the 
state  court  is  not  called  upon  to  decide  the  general  question 
of  jurisdiction  of  the  federal  court ;  yet,  the  state  judge  is  as 
much  bound  by  the  act  of  congress,  as  the  federal  judge, 
and  he  must  inquire  whether  there  is  such  a  case  presented 
to  him  in  the  petition  for  removal,  as  will  give  clear  jurisdic- 
tion to  the  federal  court. 

4.  Tested  by  this  principle,  the  pelitioo  for  removal  con- 
tains no  such  averment  of  citizenship  and  residence,  as 
will  enable  the  party  to  traverse  that  question.  It  should  have 
been  averred  of  what  particular  state,  each  stockholder  is  a 
citizen,  or  of  what  foreign  country,  a  subject. 
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H^fmoK^  for  the  appellants,  contended,  that  the  averments  fiAsrxBjr  Di«v. 
in  the  petition  for  the  removal  of  this  cause  to  the  United    J^SarcK\^^ 
Stales  Circuit  Court,  were  fully  sufficient,  and  showed  that   oakvt  n  au 

the  defendants  were  non-residents,  or  citizens  of  another,  or *••  ^^  ^ 

other  Slates  than  this  ;  or  that  they  were  aliens.     In  either  railboadbaitx 
case  they  are  entitled  to  be  heard  in  the  United  States  Court.   ®'^^"""®* 
Stt  1  %ik  seclum  of  Judiciary  Act^  1 789.     The  authorities  cited 
by  the  plaintiffs'  counsel  have  no  application  to  this  case,  and 
do  not  bear  on  it,  or  go  against  it. 

Martin^ «/.,  delivered  the  opinion  of  the  court : 

The  only  question  which  arrests  our  attention  in  the  whereaoorpo- 
present  case,  is  whether  the  judge  of  the  inferior  court  erred  IiSoSliS'*lut?u 
in  disregarding  the  defendant's  petition  at  the  time  of  enter-  >^^  }*7  atuch- 

,  .  J  •         ^       ^   .  "C"t  here,  it  is 

ing  his  appearance,  and  on  a  tender  of  sufficient  security,  to  wuffidaa  for 
have  the  case  transferred  to  the  Circuit  Court  of  the  United  tTpre*i^"t*^ 
States,  on  an  allegation  that  all  the  plaintiffs  were  citizens  of  ^^^^^  ineompii- 
this  state,  and  that  the  defendants,  to  wil,  **  the  president,  istb  aeotion  of 
directors  and  company  of  the  Commercial  and  Rail  Road  of^^89,'^!^S! 
Bank  of  Vicksburg,  art  all  and  each  of  them,  citizens  of  other  ^|!J^  ^^'^ 

etateSy  or  oltem."  and  each  of  them 

It  is  not  contended  that  the  security  offered  was  not  good  Sa^ero&iu, 
and  sufficient ;  and  the  defendants  and  appellants,  therefore,  JJe^"^^  *^ 
urge  that  it  was  the  duty  t>f  the  court,  in  the  language  of  the  moved   to   the 
12th  section  of  the  Judiciary  Act  of  the  United  States,  passed  Coart 
in  1789,  to  accept  the  surety ^  *^and  proceed  no  further  m  the 
cause.^ 

The  court  had  no  authority  to  inquire  into  the  truth  of  the  .  In  ao  appiiea- 
allegalions  in  the  petition.  This  was  the  province  of  the  mJlaiofaoauw 
Court  of  the  United  States  after  the  removal.  The  judge  of  JS^sute' Oim 
the  inferior  court,  however,  assumes  that  the  defendants,  has  no  authority 
being  a  corporation,  could  not  be  citizens  of  another  state,  or  the  tratirof'tiie 
aliens ;  and  that,  therefore,  they  did  not  possess  such  a  iriSli?°'*it'*it 
national  character.  The  cases  referred  to  by  the  judge  a  iufficicnt^dthe 
fno,  and  the  counsel  for  tlie  plaintiffs  and  appellees,  are  as  show,  that  the 
follows :  Bingham  w.  Cabot  etal,  3  DaUas,  S82 ;  Breithaupt  ^S^SJ"^  ^ 
St.  Bank  of  Georgia,  1  Peters^  238  ;  Smith  vs.  Rines  et  al,  2  ^^  «^o^>  or 
Sumner* s  Reports ^  338  ;  ami  Conkling's  Treatise,  ^c.y  234*5. 


MITXIlt  XT  Ah, 

Vt. 
aVKSlTARD. 
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KAirrxiiv  DisT.  The  firet  case  ciled  from  3  DdUas^  882,  is  one  amongst 
March,  1840.  oihcrs  wbich  was  stricken  from  the  docket  of  the  Supreme 
Court  of  the  United  States,  for  not  stating  in  their  pleadings, 
that  the  parties  were  citizens  of  different  states,  or  aliens. 
The  next  case  relied  on,  was  that  of  a  corporation,  and  it 
was  dismissed ;  the  record  not  showing  the  citizenship,  or 
alienage,  of  its  members.  The  third  case  decides  only,  that 
a  suit  cannot  be  removed  partiaUy ;  that  all  the  defendants 
must  join  in  the  petition  for  the  removal.  The  last  authority 
referred  to,  to  wit,  CankUng*8  Treatisty  does  not  support  the 
proposition  in  favor  of  which  it  is  invoked.  The  case  of 
Breithaupt  vs.  Bank  of  Georgia,  1  Peters^  238,  oppugns  it ; 
for  the  affirmative,  that  a  case  is  to  be  dismissed  because  the 
citizenship,  or  alienage,  of  the  corporators  is  not  alleged,  is 
pregnant  with  the  negative  that  a  case  like  the  present,  in 
which  such  citizenship,  or  alienage,  are  set  Jorthy  and  specially 
alleged,  ought  not  to  be  dismissed  for  want  of  jurisdiction  by 
a  court  of  the  United  States. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Commercial  Court,  be  annulled,  avoided 
and  reversed ;  and  the  case  remanded,  with  directions  to  the 
court  below  to  accept  good  and  sufficient  security,  and  pro- 
ceed no  further  in  the  cause.  The  plaintiffs  and  appellees, 
paying  costs  in  both  courts. 


MEYERS    ET    AL.    V5.    6UE8NARD. 

AFPEAL   PROM   THE   COURT   OP  THE    PIR8T  JUDICIAL  DISTRICT, 

JUDGE    BUCHANAN    PRESIDING. 

Where  the  presumptioru^  arising  from  the  whole  evidence,  which  leavei  the 
case  doabtful,  preponderate  in  favor  of  the  defendant,  and  the  district 
judge,  who  tried  the  case,  gives  jadgment  in  his  favor,  it  will  not  bo 
disturbed. 
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So,  where  a  yessel  was  apparently  abandoned  bj  the  earviving  partner,  and  f^^steh^  Dist. 
taken  into  poseeMion  bj  the  original  owner,  who  paid  the  charges  on     JfarcA,  1840. 
her,  and  held  the  notes  of  the  purchasers  for  half  the  price,  but  had  

'^  ^  METSHS  XT  AL. 

offered  to  rescind  the  sale,  and  the  question  of  acceding  to  this  offer  left  vt, 

doubtful :  Heidi  that  after  the  lapse  of  ten  months,  the  purchaser  will 
not  be  allowed  to  recover  her  back. 

This  is  an  action  by  the  surviving  part  owner  of  a  schooner, 
called  the  **  Pomona^^*  who  sues  in  his  own  behalf,  and  as 
curator  of  the  estate  of  one  William  Facundus,  deceased,  the 
other  partner,  to  recover  said  vessel  from  the  defendant. 

The  plaintiff  alleges,  that  they  had  purchased  this  schooner 
from  the  defendant,  in  October,  1835,  for  twelve  hundred 
dollars,  and  that  they  continued  to  navigate  her,  and  trade 
to  New-Orleans,  until  January,  1837,  when  Facundus,  who 
was  in  command,  died  ;  that  they  had  paid  one-half  of  the 
purchase  money  previous  to  his  death,  and  since  then,  the 
defendant  has  taken  possession  of  said  vessel  without  any 
right  or  authority,  and  claims  to  be  owner.  He  alleges,  that 
when  the  defendant  took  said  vessel,  she  was  engaged  jn  a 
very  profitable  trade.  He  prays  that  she  be  delivered  up  to 
him,  and  the  defendant  condemned  to  pay  three  hundred 
and  fifty  dollars  per  month  for  the  use  of  her,  &c. 

The  defendant  denies  any  liability  ;  admits  the  sale,  price, 
and  payment  of  one-half  the  price,  by  the  plaintiff,  but 
denies  that  Facundus  was  interested  in  the  purchase.  He 
avers,  that  the  plaintiff  was  unable  to  make  the  last  payment, 
and  proposed  to  retrocede  the  vessel  for  the  balance  due,  the 
defendant  paying  some  charges  and  debts,  to  which  he 
reluctantly  agreed,  as  the  vessel  was  in  very  bad  condition. 
He  denies  that  the  plaintiff  ever  offered  to  pay  the  balance 
due,  for  which  he  is  now  willing  to  return  the  vessel,  and  on 
being  reimbursed  the  sums  he  has  paid  for  and  on  account  of 
her,  amounting  to  one  hundred  and  forty-five  dollars. 

There  was  a  mass  of  testimony  taken  and  offered,  under 
the  issue  made  up,  but  which  went  principally  to  an  apparent 
abandonment  of  the  vessel  by  the  plaintiff,  and  also  to  show 
there  had  been  an  agreement  to  rescind  the  sale,  and  retro- 
cede the  vessel  on  the  return  of  the  plaintiff's  notes,  &c. 
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MXYIB8  Sr  AL. 
•VnilABS. 


EASTBBir  DisT.  The  evidence  was  Tarious,  and  established  nofbing*  definitely 
March,  1840.    which  w  nol  admitted  in  the  pleadings. 

The  district  judge  concluded,  that  the  piaintifT  had,  in 
fact,  abandoned  the  vessel  before  the  defendant  took  ber, 
and  had  shown  no  right  to  recover.  There  was  judgmeot 
for  the  defendant,  and  the  plaintiff  appealed. 

Hoffman^  for  the  plaintiff,  insisted  that  there  was  no  legal 
evidence  of  the  offer  to  retrocede  the  vessel  for  the  balance 
due  on  her,  being  only  sworn  to  by  one  witness,  which  was 
not  sufficient ;  that  the  whole  tesliroony  preponderated  lo 
the  side  of  the  plainiifi^  and  entitled  him  to  recover. 

RoiiUutf  contra. 

BuUardj  Jl,  delivered  the  opinion  of  the  court. 

The  plaintiff,  in  his  own  right,  and  as  curator  of  the 
succession  of  his  fo^rmer  partner,  alleges,  that  in  18S5,  they 
purchased  of  the  defendant  a  schooner,  called  (he  *^  Pomona,^ 
for  twelve  hundred  dollars,  on  certain  terms  of  credit,  and 
that  they  continued  to  navigate  the  same  in  the  coastings 
trade,  until  some  time  in  January,  1837,  when  bis  partner/ 
Facundus,  died,  at  which  time  one-half  of  the  price  had  been 
paid ;  thai  the  defendant,  at  that  time,  without  right  or 
authority,  took  possession  of  the  schooner,  and  claims  to  be 
the  owner  of  ber,  and  has  refused  to  deliver  her,  notwith- 
standing his  tender  to  pay  the  balance  doe  of  the  purchase 
money.  He  prays  that  the  defendant  may  be  condemned  to 
restore  the  schooner,  or  to  pay  her  value,  together  with 
damages,  for  the  use  and  detention  of  the  same. 

The  defendant  admits  that  he  sold  the  schooner  to  the 
plaintiff,  but  not  to  him  and  Facundus,  as  alleged  ;  and  that 
two  of  the  notes  given  for  the  price,  remain  in  his  possession, 
unpaid.  He  alleges,  that  the  plaintiff  afterwards  agreed  to 
retrocede  to  him  the  said  schooner,  in  discharge  of  the  last 
netes^  amounting  to  six  hundred  dollars  together;  one 
hundred  and  forty*five  dollars  and  seventy-eight  cents, 
which  he  had  paid  on  account  of  the  vessei  He  denies 
thai  the  plaintiff  ever  oflered  to  pay  him  the  balance  of  the 


v». 


OF  THE  STATE  OP  LOUISIANA.  S2l 

price,  and  he  offers  again,  in  his  answer,  to  give  up  the  Emns  Di«r. 
schooner,  on  the  payment  of  six  hundred  dollars,  together    ■^^'^^'*^- 
with  the  amount  due  for  advances. 

It  is  not  clearly  shown,  whether  Meyers  alone,  or  Meyers 
and  Facundus,  made  the  purchase,  although  it  appears  that 
she  was  navigated  for  their  joint  account,  and  commanded 
by  Facundus  up  to  the  time  of  his  death.  The  production 
of  the  notes  yet  remaining  in  the  hands  of  the  defendant, 
would  probably  have  shown  who  was  the  real  owner.  It  is 
for  Meyers  to  prove  that  the  schooner  belonged  to  the  firm 
by  purchase.  It  is  certainly  proved,  that  on  the  death  of 
Facundus,  the  schooner  remained  a  considerable  time 
abandoned  in  the  basin  ;  that  the  defendant  took  charge  of 
her,  without  any  pretension  as  owner,  but  rather  as 
negoiiorvm  gestor.  One  witness  testifies,  positively,  that  ^ 
the  captain  of  the  port  came  to  the  defendant,  while  the 
schooner  was  in  a  state  of  abandonment,  and  inquired  what 
was  to  be  done  with  her,  and  the  defendant  replied,  that  she 
did  not  belong  to  him.  He  further  states,  that  some  time 
afterwards,  Meyers  came  to  the  defendant,  Guesnard,  aod 
asked  him  to  take  the  schooner  back  for  what  he  owed,  as 
he  had  no  money  to  pay  his  notes.  Guesnard  told  him  to 
sign  an  act  of  abandonment,  and  he  would  do  so.  Meyers 
said  he  would.  The  act  was  drawn  up,  but  plaintiff  went 
away,  and  never  signed  it.  The  witness  further  states,  thai ' 
about  ten  months  afterwards,  the  plaintiff  came  to  Guesnard, 
and  asked  him  to  give  back  the  schooner.  The  latter 
reminded  him  that  he  had  abandoned  her  to  him.  A 
dicussion  then  arose  between  them,  and  Guesnard  asked 
faim  why  he  put  it  off  so  long — why  he  did  not  come  before, 
and  claim  the  vessel  1 

The  District  Court  concluded,  from  this  evidence,  thai  the 
defendant  had  made  good  his  defence,  and  gave  judgmeot 
against  the  plaintifl^  who  thereupon  appealed.  His  counsel 
has  insisted  strenuously,  that  the  statement  of  this  single 
witness  is  not  corroborated  by  any  circumstances,  and  is 
consequently  insufficient  under  article  2257,  of  the  Louisiana 
66  VOL.  XIV. 
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Eitmv  Diwr.  Code,  which  requiresi  in  cases  of  this  kind,  *'  at  least  od« 

***^'   credible  witness,  and  other  corroborating  circumstances." 

RAi.       It  is  clear,  that  at  first,  after  the  death  of  Facundus,  the 

defendant  disclaimed  any  title   to   the  schooner ;   that  a 

guardian  was  appointed  by  the  captain  of  the  port  y  that 

afterwards,  Ouesnard  paid  the  fees  of  the  guardian,  aod 

other  charges  on  the  vessel,  instead  of  suing  for  the  balauce 

due  him,  and  that  about  ten  months  elapsed  before  the  secoDd 

demand  was  made,  and  that,  in  the  mean  time,  Ouesnard 

was  in  possession,  the  reputed  owner.    Nearly  a  year  bad  " 

elapsed  before  the  institution  of  this  suit.     Most  of  these 

circumstances  are  entirely  consistent  with  the  testimony  of 

the  witness,  who  swears  to  the  retrocession  ;  and  the  conduct 

of  both  parties  seems  to  us  to  confirm  the  statement  of  the 

witness.     If  Guesnard  intended  wrongfully  to  take  justice 

into  his  own  hands,  and  convert  the  schooner  to  his  own  use, 

without  the  consent  of  the  plaintifi^,  why  did  he  not  do  so  at 

first  1    Why  did  he  pay  the  charges  on  the  vessel  ?   And, 

especially,  why  did  the  plaintiff  so  long  desist  from  setting 

up  a  claim,  when  he  knew  that  the  defendant  was  in 

possession  of  the  schooner  1    On  the  other  hand,  it  may  be 

said,  that  the  circumstance  of  Meyer's  leaving  his  notes  in 

the  hands  of  Guesnard,  is  inconsistent  with  the  hypothesis 

of  a  rescission  of  the  sale  ;  that  he  would  naturally  have 

withdrawn  them.     Such  a  presumption  may  be  fairly  said 

to  be  counterbalanced  by  the  fact,  that  the  holder  of  the  notes 

neither  put  them  in  circulation,  nor  attempted  to  coerce  tbeir 

payment 

Upon  the  whole,  we  conclude,  that  although  the  case 
remains  somewhat  doubtful,  yet  the  preponderance  appears 
to  be  in  favor  of  the  defendant,  and  as  the  District  Court 
pronounced  in  his  favor,  we  do  not  feel  authorized  to  reverse 
the  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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A  ptrtjr  cannot  be  allowed  to  appeal  firom  a  judgment  confessed  by  him, 
or  in  which  he  has  acquiesced,  by  executing  it  yoluntarily :  Neither  can 
he  hare  such  judgment  amended  on  the  appeal  of  the  adverse  party. 

Where  a  vendor  and  mortgagee  goes  before  a  notary,  and  makes  a 
declaration  of  release  of  his  mortgage,  on  certain  conditions,  it  cannot 
have  the  force  of  a  contract,  without  the  assent  of  the  mortgagor,  although 
the  stipulation  is  in  his  favor.  But  the  declarer  is  bound  to  cany  into 
effect  the  intention  expressed,  whenever  the  other  party  signifies  his 
readiness  to  accept  the  terms  offered,  if  they  have  not  been  retracted. 

An  injunction  case,  when  the  answer  is  in,  may  be  set  for  trial,  pending  a 
rule  to  show  cause  why  the  injunction  should  not  be  dissolved,  and  on  ^ 
the  day  fixed  for  the  trial  of  the  rule. 

If,  in  an  answer  to  an  opposition  obtained  against  an  order  of  seizure  and 
sale,  the  party  sets  up  matter  different  firom  that  in  his  original  petition, 
or  which  amounts  to  a  replication,  it  may  be  disregarded. 

The  record  is  the  best  evidence  to  show  that  certain  persons  were  parties 
to  particular  proceedings  had  in  the  Probate  Court,  and  is  admissible. 

On  the  20th  of  May,  1839,  the  plaintiff  obtained  an  order 
of  seizure  and  sale,  against  a  plantation,  known  as  the 
*^  Arlington  Place,''  for  the  payment  of  a  note  of  the  defen- 
dant for  eleven  thousand  dollars,  given  in  part  for  the  price. 
The  act  of  sale  on  which  this  order  was  granted,  contained 
the  usual  clause  of  mortgage.  The  plaintiff,  Williams,  had 
previously  purchased  this  estate  at  the  probate  sale  of  the 
succession  of  F.  A.  Browder,  together  with  sixty-three  slaves, 
and  all  the  agricultural  implements  and  improvements 
thereon.  On  the  20th  of  July,  1835,  he  sold  and  conveyed 
the  Arlington  estate,  with  all  the  slaves,  &c.,  to  Robert  Duer, 
for  the  sum  of  one  hundred  and  fifty-four  thousand  dollars, 
of  which  twenty  thousand  dollars  were  paid  in  cash,  and  the 
balance  in  ten  instalments,  for  which  the  purchaser  gave  his 
notes,  bearing  ten  per  cent,  interest;  the  vendor  retaining  his 
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Eaitbm  Dut.  mortgage  until  complete  payment.    He  sborUy  afterwards 

Marchfiuo,   released  his  mortgage  on  ten  of  the  slaves.    The  second  note 

^^nudjju     for  eleven  thousand  dollars,  became  due  in  April,  1839,  and 

'^'         was  protested  for  non-payment,  and  upon  which  the  preeent 

proceedings  were  commenced. 

The  defendant  made  opposition  to  the  order  of  seizure 
and  saloi  and  obtained  an*  injunction  on  the  following 
grounds :  1.  That  several  mortgages  existed  on  said  Arling- 
ton estate,  against  F.  A.  Browder,  deceased,  which  were  not 
declared  at  the  time  of  sale.  2.  A  conventional  mortgage  in 
favor  of  Wilkins  &  Linton.  S.  That  Williams  and  wife 
had  entered  into  a  contract  by  which  they  bound  themselves 
to  release  the  remainder  of  the  slaves  from  the  original  mort- 
gage, on  the  condition  that  each  of  the  said  negroes  be  sold 
for  a  price  equal  to  their  purchase,  and  that  the  money  arising 
from  the  sale  of  said  slaves,  either  in  whole  or  in  part,  should 
be  applied  to  the  payment  of  the  notes  and  the  liquidation  of 
the  debt  contracted  for  the  said  Arlington  estate.  That 
he  tendered  to  Messrs.  J.  and  £.  F.  Phillips,  the  constituted 
agents  or  attorneys  in  fact  of  J.  C.  Williams,  nine  hundred 
dollars,  as  the  value  of  one  of  the  slaves,  and  demanded  that 
they  receive  it  on  behalf  of  their  principal,  and  release  the 
mortgage,  which  they  refused,  alleging  that  Williams  had 
revoked  their  power  of  attorney. 

The  defendant  alleges,  that  said  order  of  seizure  is  oppres- 
sive and  injurious  to  his  rights,  and,  for  these  and  other 
causes,  he  prays  that  he  be  permitted  to  make  opposi- 
tion, and  have  an  injunction  staying  all  further  pro- 
ceedings on  said  order  of  seizure,  until  the  said  .Willianos 
shall  cause  all  of  said  mortgages  to  be  canceled  and 
released,  and  comply  with  his  stipulations  and  contracts  in 
the  premises ;  and,  that  the  plaintifT  be  required  to  give 
security  against  any  disturbance  of  title  or  possession. 

Upon  these  issues  the  cause  was  tried,  and  evidence  offered 
to  sustain  the  allegations  in  the  opposition  and  injunction. 

The  other  questions  of  law  which  arose  on  the  trial^  and 
stated  in  the  several  bills  of  exception,  are  fully  set  forth  in 
the  opinion  of  the  court. 
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There  was  judgment  dissolving  the  injunetion,  but  reqoir-  Eastsbh  Dm. 
ing  the  plaintiff  to  give  security  ;  and  that  he  recover  from    'March.iMO, 
the  defendant  the  sum  of  eleven  thousand  dollars,  with  costs      wiluamb' 
and  interest ;  and  that  the  mortgaged  premises  be  seized  and        suxb. 
sold  for  cash,  for  so  much^as  will  pay  the  present  judgment, 
and  on  credit  to  meet  and  correspond  with  the  remaining 
instalments  of  the  price  to  become  due.    The  plaintiff  executed 
an  indemnity  bond  to  the  defendant,  and,  notwithstanding, 
the  latter  appealed. 

Jl.  JV.  and  R.  JV.  Ogden^  for  the  plaintiff,  prayed  that  the 
judgment  so  far  as  it  required  the  plaintiff  to  give  bond  and 
security,  be  amended.  They  insisted  that  in  this  respect  the 
judgment  was  prejudicial  to  their  client. 

2.  That  a  further  amendment  be  made  so  as  to  allow  the 
plaintiff  the  damages  he  claimed  in  bis  answer  to  the  opposi- 
tion and  injunction.  The  injunction  was  wrongfully  obtained, 
and  damages  should  be  allowed  on  its  dissolution. 

Morgan  and  Elamy  for  the  defendants,  urged  various 
grounds  for  the  reversal  of  the  judgment. 

BuUard^  /.,  delivered  the  opinion  of  the  court : 

The  plaintiff,  Williams,  having  procured  an  order  of  seizure 

and  sale,  was  arrested  in  his  progress,  by  an  opposition  and 
injunction  on  the  following  grounds :  1st,  that  the  purchaser 
of  the  plantation  and  slaves  was  exposed  to  the  risk  of 
being  disturbed  by  an  outstanding  mortgage  in  favor  of  the 
Bank  of  Louisiana,  whose  existence  was  not  declared  at  the 
time  of  the  contract,  and  against  which  the  plaintiff,  his 
vendor,  is  bound  to  warrant  2d.  That  another  mortgage  on 
the  same  property  still  exists,  to  the  amount  of  thirty-five 
thousand  dollars,  in  favor  of  Wilkins  &  Linton  ;  and,  thirdly, 
that  the  original  contract  between  the  parties  was  afterwards 
essentially  changed  and  consolidated  by  a  contract,  by  which 
it  was  agreed  that  Williams  would  release  the  mortgage 
on  the  slaves,  so  as  to  enable  the  defendant  to  sell  a  part,  or 
the  whole  of  them,  to  meet  the  payments  due  to  his  vendor, 
and  which  agreement  he  had  violated. 
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EijTSBs  DifT.      The  District  Court  being  of  opiniod  that  there  was  not 
'^fc'^t  ^**Q-    BuflScient  evidence  of  the  extinguishment  of  the  mortgage  in 
wiLUAMB      favor  of  the  bank,  directed  that  the  plaintiff  should  give 
J^^        security  against  that  incumbrance,  and  decided  that  the  mort- 
gage in  favor  of  Wilkins  &  Linton,  was  extinguished  by 
the  probate  sale,  and  that  the  subsequent  contract  in  relation 
to  the  release  of  the  slaves  from  mortgage  had  no  effect  upon 
the  rights  of  the  parties.     The  plaintiff  acquiesced  in  the 
condition  upon  which  this  right  to  execute  the  judgment  of 
the  court  depended,  by  giving  security  as  required  ;  and  the 
defendant  took  the  present  appeal.     In  answer  to  the  appeal, 
the  appellee  claims  the  reversal  of  the  judgment  so  far  as  it 
condemns  him  to   give  the   bond   of  indemnity,   and  its 
affirmance  in  other  respects. 

If  the  only  question  before  the  court  had  been  whether  the 
appellee  wals  bound  to  furnish  a  bond  of  indemnity,  and  he 
had  acquiesced  in  a  judgment  against  him  by  giving  the 
bond,  it  appears  to  us  clear,  that  he  could  not  have  been  per- 
mitted a  direct  appeal  under  article  567,  of  the  Code  of 
A  p«r(T  «an-  Practice,  which  provides,  **  that  a  party  against  whom  a  judg- 
to  appeal  from  a  menl  has  been  rendered,  cannot  appeal,  if  such  judgment 
ie«Ed*bT  hXm,  ^^^^  ^^^  Confessed  by  him,  or  if  he  have  acquiesced  in  the 
or  in  which  he  same  by  executing  it  voluntarily."    How  is  the  case  varied, 
bj  ezecatiog  it  when  that  question  is  combined  with  others,  all  of  which  are 
Smv  ea "he  hTve  solved  in  his  favor  except  that,  and  when  instead  of  a  direct 
meh  jodgroeot  appeal,  he  seeks,  indirectly  by  a  proceeding  authorized  by 
«p^   of  the  the  code  and  tantamount  to  a  cross-appeal,  to  rid  himself 
ferae  party.     ^^  ^  condition  in  which  he  acquiesced,  and  from  which  he 
could  not  escape  by  such  direct  appeal?     We  think  the 
appellee  ought  not  to  be  permitted  to  seek  by  a  circuitous 
proceeding,  a  relief  which  the  law  forbids  him  directly. 

Under  this  view  of  the  case  it  is  useless  to  inquire  whether 
the  Bank  of  Louisiana  still  retains  a  mortgage  on  the  property 
in  question ;  and,  whether  the  court  erred  in  admitting  or 
rejecting  evidence  upon  that  point.  We  think  it  equally 
clear,  that  the  mortgage  given  by  Browder,  to  Wilkins  & 
Linton;  was  extinguished  by  the  sale  made  by  the  syndics. 
The  only  remaining  questions,  therefore,  relate'  to  the  effect 
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which  is  to  be  given  to  the  subsequent  contract  between  the  Eabtsut  Dibt. 
parties,  and  those  of  practice  which  arose  in  the  progress    March,  n¥^. 
of  the  cause,  and  which  are  brought  to  our  notice  by  sundry      vnuAxt 
bills  of  exception.  ^^ 

The  act  in  question  consists  of  a  declaration  before  a  notary 
on  the  29th  June,  1836,  by  Williams  and  wife,  the  vendors, 
that,  whereas.  Dr.  Robert  Duer  had  mortgaged  to  them, 
sixty-three  slaves,  to  secure  the  payment  of  the  price  of  the 
Arlington  estate ;  and,  whereas,  ten  of  said  slaves  have  been 
already  released  from  said  mortgage  ;  now,  they  declare  that 
it  is  their  wish  and  intention  that  the  balance  of  the  slaves 
be  released  from  mortgage,  either  in  the  whole  or  in  part, 
and  either  by  these  appearers,  or  in  their  absence  by  I.  &  E. 
F.  Phillips,   (who  are  by  these   presents  duly  authorized 
thereto)  upon  the  condition  that  each  of  said  negroes  be  sold 
for  a  price  equal  to  their  purchase  from  Dr.  Williams,  and 
further,  that  the  money  for  the  sale  of  said  slaves  is  to  be 
applied  to  the  liquidation  of  the  notes  given  for  the  purchase 
of  the  Arlington  estate.      This  declaration  is  not  signed  by     Where  tTen- 
Dr.  Duer ;  and,  therefore,  although  proposing  an  important  Mgce^Vc™"^ 
derogation  from  the  strict  rights  of  the  mortgagee  in  favor  of  «>"  *  notMy, 
the  mortgagor,  yet  cannot  be  said  to  have,  with6ut  the  assent  cUration  of  re- 
of  Dr.  Duer,  the  force  of  a  contract  invUo  benejiciwn  nandatur.  i^rtga^onoe" 
But  it  is  contended,  that  such  assent  was  subsequently  given  ^'"e.^'J^t*'*^"*' 
before  any  notice  of  an  intention  on  the  part  of  Dr.  Williams,  the  foree  of  a 
to  retract.     In  fact,  it  appears,  that  on  the  8th  of  April,  1839,  the  asBeoTof  die 
Dr.  Duer  addressed  a  note  to  I.  &  E.  P.  Phillips,  the  persons  So2SSIitip'2l 
mentioned  in  the  above  act,  informing  them  that  in  order  to  ^^on  is  in  bia 
realize  the  sum  due  and  to  meet  the  payment  of  the  instal-  deoiarorisboimd 
ment,  he  tenders  to  them  nine  hundred  dollars,  the  value  of  JS-cotAe  intend 
one  of  the  slaves,  and  requests  them  to  release  the  mortgage,  tioa  expressed, 

.  \»  1^.1.         ^  oo»  whenever      the 

m  order  that  he  may  effect  a  sale  of  her  free  from  mcum-  other  paKj  lijr- 
brance ;  and, it  further  appears,  that  the  offer  to  pay  was  made  ^^*  ^^*  ^^^ 
through  a  notary  public,  whd  presented  the  above  note  to  the  the  terms  offep- 

^,  .„.  '^,,  ,,         ,  ^,        ,         ^,  ed,  if  they  have 

Messrs.  Philhps,  and  demanded  a  release  of  the  slave  Sukey.  not    been    n^ 
One  of  those  gentlemen  replied  that  they  could  not  release  ^***^* 
the  said  slave  from  mortgage  in  consequence  of  the  power 
of  attorney  for  that  purpose,  having  been  Terbally  revoked 
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EAtnsH  D18T.  by  Dr.  Williams;   whereupon  ihe  notary  made  a  solemn 

MarcAylM).     protest. 

WILLIAMS  We   are    of  opinion    that    the    Phillips    were    merely 

DvxB.  agents,  and  that  Williams  had  a  right  to  revoke  their 
authority  or  procuration  ;  but  that  he  remained  bound,  not- 
»  withstanding  such  revocation,  to  carry  into  effect  the  inten- 
tion expressed  in  the  act,  whenever  Dr.  Duer  signified  his 
readiness  to  accept  of  the  terms  offered,  and  that  the  latter 
might  well  have  made  the  tender  to  Williams,  after  he  was 
informed  that  the  power  of  attorney  to  the  Phillips,  bad 
been  revoked.  Indeed,  it  is  not  easy  to  give  a  good  reason 
for  saying  that  he  is  not  now  under  obligations  to  give  effect 
to  his  offer,  upon  the  tender  being  made  to  him  according  to 
the  conditions  therein  expressed.  But  while  that  agreement 
afforded  to  the  defendant  important  facilities  in  making  pay- 
ment, and  modified  protanto^  the  conditions  of  the  original 
contract,  yet  it  does  not  follow  that  it  operated  a  novation,  as 
contended  by  the  appellant,  or  even  that  it  changed  the  place 
of  payment  as  stipulated  originally  between  the  partiess,  as 
has  been  argued  by  bis  counsel.  The  rights  it  conferred  were 
infacultate  solutiomSf  and  if  the  defendant  had  made  his 
tender  of  the  price  of  one  of  the  slaves  to  the  plaintifl^  per- 
sonally, after  discovering  that  he  had  revoked  the  powers 
originally  given  to  the  Phillips,  we  should  have  considered  it 
our  duty  to  give  effect  to  the  agreement  so  far  as  concerns 
the  price  of  one  of  the  slaves.  But  that  proceeding  cannot 
affect  the  decision  of  this  case,  because  the  party  has  not  been 
put  in  delay. 

We  proceed  to  notice  those  points  of  practice  which  are 
presented  by  the  bills  of  exception  in  the  record. 

The  first  instructs  us,  that  after  the  plaintiff,  Williams,  had 
filed  his  answer  to  the  opposition  and  injunction,  to  wit,  on 
the  ISth  of  June,  and,  among  other  things  set  forth  in  his 
answer,  prayed  the  court  for  a  rule  on  the  defendant,  Duer,  to 
show  cause  on  the  2l8t  of  June,  why  the  injunction  should 
not  be  dissolved,  which  rule  was  granted ;  and  on  the  same 
day,  the  said  Williams  moved  that  the  said  suits  should  be 
fixed  for  trial  on  the  same  day,  to  wit,  June  Slst.    To  this 
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fixing  the  cause  for  trial,  the  counsel  of  Duer  objected,  on  the 
grounds :  Ist.  Because  the  case  could  not  be  set  down  for  trial 
pending  a  rule  to  show  cause  why  the  injunction  should  not 
be  dissolved.  2d.  Because,  by  the  answer  to  the  opposition 
and  injunction,  the  proceeding  had  been  changed  from  the 
executiva  to  the  ordinariaj  and  ought  to  be  proceeded  in  as 
ordinary  suits,  and  the  same  not  having  been  served  more 
than  ten  days  before  the  first  day  of  the  term,  the  plaintiff  in 
injunction  cannot  be  ruled  into  trial  at  the  present  term.  But 
the  court  have  overruled  these  objections  and  assigned  the 
case  for  trial,  the  defendant  took  his  bill  of  exceptions. 

The  court,  in  our  opinion,  did  not  err.  The  summary 
proceeding  was  not  necessarily  converted  into  the  ordinary 
by  answering  the  opposition,  and  even  if  it  had  been,  it 
would  not  follow  that  the  case  could  not  be  assigned  for  trial 
during  the  term,  because  more  than  ten  days  from  the  service 
had  not  elapsed  before  the  first  day  of  the  term.  We  have 
twice  ruled  otherwise  within  a  few  days.  Nothing  prevented 
the  party  from  obtaining  a  further  delay,  if  necessary  for  his 
defence.  Nor  was  the  fixing  the  case  for  trial,  in  our  opinion, 
incompatible  with  the  rule  to  show  cause  why  the  injunction 
should  not  be  dissolved.  The  proceeding  is  authorized 
by  article  741,  of  the  Code  of  Practice,  which  gives  the 
plaintifi*  a  right  to  compel  the  defendant  to  prove  in  a  sum- 
mary manner  the  truth  of  the  facts  alleged.  In  the  case  of 
Forsyth  vs.  Lacoste,  2  Louisiana  Reports,  321,  the  court  held 
that  the  proper  mode  of  proceeding  was  by  serving  a  rule  to 
show  cause  why  the  injunction  should  not  be  dissolved.  The 
trial  of  such  a  rule  would  necessarily  involve  the  whole  merits 
of  the  opposition,  and  would  be  essentially  a  trial  upon  the 
merits.  There  are  cases,  undoubtedly,  in  which  no  evidence 
is  to  be  admitted,  as  when  a  motion  is  made  to  dissolve  the 
injunction  for  want  of  equity  on  the  face  of  the  papers.  But 
the  case  now  before  us  is  different.  5  Louisiana  Reports,  52  ; 
8  Mixrtin,  «Y.  8.  561 ;  4  Louisiana  Reports,  90  and  293. 

The  court  did  not,  in  our  opinion,  err,  in  refusing  to  direct 
certain  parts  of  the  plaintiff's  answer  to  the  opposition  to  be 
struck  out.  If  the  pari  objected  to  was  contrary-  to  the 
67        VOL.  XIV. 
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EAmiur  Dm.  original  petition,  or  amounted  to  a  replication,  it  might  welt 

Mardt,  1840.   bedisregarded  witbout  being  Stricken  out;  and,e8peciaUyyWa8 

wjiuAMM      i^  proper  to  retain  that  part  in  which  the  plaintiff  proffered  to 

vvmm         fi»'^^  security  if  required,  to  indemnify  the  defendant  against 

difTerent    from  Certain  incumbrances. 

j^i/^Uk>n7Jr      ^^®  '®*™  '^y  ^^^  "®^^  *>'•'  ^'  exceptions,  that  on  the  day 

which  Amountt  assigned  for  hearing  the  rule,  the  defendant,  Duer,  appeared 

«.it  nuij  be  ditrcl  by  his  couusel,  and  moved  that  it  should  be  discharged  on 

'*^^'  the  following  grounds.     1st.  Because  he  could  not  be  ruled 

to  trial  on  the  merits,  or  on  the  issues  joined,  pending  a  rule 
to  show  cause  why  the  injunction  should  not  be  dissolved. 
Sd.  Because  the  proceeding  having  been  converted  from  ibe 
executory  to  the  ordinary,  the  cause  ought  to  be  heard  and 
determined  as  in  ordinary  cases,  and  the  same  not  having 
been  served  more  than  ten  days  before  the  first  day  of  the 
term,  the  plaintiff  in  injunction  cannot  be  ruled  into  trial.  Sd. 
That  the  law  relating  to  summary  proceedings  is  not  applica- 
ble to  this  case.  These  objections  and  motion  were  overruled 
and  the  trial  ordered  to  proceed,  and  the  defendant  took  his 
bill  of  exceptions. 

On  most  of  the  points  thus  presented,  we  have  already 
expressed  our  opinion.  Upon  the  last  point  we  concur  with 
the  district  judge,  and,  in  our  opinion,  whether  the  proceeding 
be  considered  of  the  ordinary  character  or  summary,  no  good 
grounds  were  suggested  for  discharging  the  rule,  or  postponing 
the  trial. 

The  plaintiff  offered  in  evidence  a  copy  of  the  proceedings 
had  in  the  Court  of  Probates  in  the  settlement  of  the  estate 
of  Browder,  to  show  that  Wilkins  &  Linton,  as  well  as  the 
Bank  of  Louisiana,  made  themselves  parlies.  To  which  it 
was  objected  by  the  defendant  that  he  was  not  a  party,  and 
The  neord  is  that  the  record  was  inadmissible.  It  was  admitted,  and  a  bill 
£  A::5r^:;:!  of  exceptions  taken. 

tain  penoni  jjie  question  was,  whether  Wilkins  &  Linton  were  piutics 
pwtieaiar  pro-  to  the  probate  proceedings,  and  the  highest  possible  evidence 
the  "'Vrobete  of  that  fact  was  the  record  itself,  which  was  very  properly 
2&^  »•  admitted. 

There  are  other  bills  of  exceptions  relating  to  the  adnuasioD 
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of  eTidence  touching  the  mortgage  to  the  bank,  which,  we  EAvnui  Dm. 
have  already  remarked,  it  is  not  necessary  to  notice.  *^^^'^»^^^- 

Upon  the  whole,  we  conclude  that  there  is  no  error  to  the     wulluis 
prejudice  of  the  appellant.  p^ 

The  judgment  of  the  District  Court  is,  therefore,  affirmed, 
with  costs. 


WILLIAMS  vs.   DUER. 

APPEAL    FEOH   THK   COURT  OF  THX   THIRD   DISTRICT,  FOE   THE   PAEMB  OF 
EAST    BATON    EOUGE,    JUDGE     JOHNSON,    THE  JUDGE   OF  THE 

DISTRICT,   PRESIDING. 

The  plaintiiSr,  in  obtainiiig  an  order  of  seizure  and  sale  against  the 
mortgaged  premises,  acquires  a  Hen  on  the  growing  crop  from  the 
moment  of  notification  of  the  order  of  seizure  to  the  defendant ;  and 
he  may  obtain  a  writ  of  sequestration  against  the  crop  during  the 
pendency  of  a  suspensiye  appeal  from  the  order  of  seizure  and  sale,  and 
in  the  abeence  of  any  principal  demand  before  the  court,  at  the  time  of 
granting  the  sequestration. 

A  mortgaged  creditor  is  entitled  to  a  writ  of  sequestration  against  the 
mortgaged  property,  whenever  he  apprehends  it  ^  ill  be  removed  out  of 
the  state,  before  he  can  have  the  benefit  of  his  mortgage ;  and  in  such 
cases,  a  writ  of  sequestration  can  be  granted  in  the  absence  of  a  principal 
demand,  pending  before  the  court  granting  it. 

The  plaintiff,  in  this  case,  obtained  an  order  of  seizure  and 
sale  against  a  plantation  and  slaves,  known  as  the  Arlington 
Place,  the  20th  May,  18S9,  for  one  instalment  of  the  price. 
The  present  defendant  made  opposition,  and  obtained  an 
injunction  staying  all  proceedings  on  said  order.  At  the 
June  term  of  the  District  Court  following,  the  injunction 
was  dissolved,  and  the  defendant  took  a  suspensive  appeal 
to  the  Supreme  Court.    On  the  14th  September  following. 
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CAvrsBir  DitT.  and  pending  the  appeal^  the  plaintiff  applied  for  and  obtained 

.IfercA,  1840.    ^rits  of  sequeetratioo  and  injunction,  and  had  the  crops 
^iUAjia      growing  on  said  plantation  (part  of  which  was  gathered) 
^•^         sequestered,  and  the  defendants  enjoined  from  selling  it,  and 
on  which  the  plaintiff  claimed  a  privilege  or  lien  for  the 
payment  of  the  price  which  remains  unpaid. 

The  defendant  opposed  the  sequestration  on  several 
grounds,  but,  more  especially,  that  the  writ  illegally  and 
wrongfully  issued,  there  being  no  suit  pending,  in  which 
said  writ  could  legally  issue. 

Upon  this  issue,  the  district  judge  considered  the  case.  He 
was  of  opinion,  that  as  there  was  no  suit  pending  before  his 
court  to  recover  any  thing,  no  action  of  the  court  could  be 
had  in  the  matter  ;  that  the  judgment  in  the  suit  appealed 
from,  gave  no  lien  on  the  crop,  nor  was  any  privilege  or  lien 
prayed  for  in  the  original  suit.  There  was  judgment,  setting 
aside  the  writ  of  sequestration  and  injunction,  and  the  plaintiff 
appealed. 

R.  JV*.  and  j9.  JV*.  Ogdeiiy  for  the  plaintiff. 
Morgan  and  Elamy  for  defendant. 

Sbnon,  •/.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  of  the  District 
Court,  dismissing  and  setting  aside  writs  of  sequestration  and 
injunction,  heretofore  granted  in  his  favor. 

From  the  facts  of  the  case,  it  appears  that  on  the  20th  of 
May,  1839,  the  plaintiff  obtained  from  the  district  judge  an 
order  of  seizure  and  sale  of  considerable  property,  consisting 
of  a  large  plantation  and  a  great  number  of  slaves,  by  him 
sold  to  the  defendant,  and  on  which  he  had  the  vendor's 
mortgage  and  special  privilege,  to  secure  the  price  thereof; 
that  on  the  25ih  of  the  same  month,  (the  writ  having  issued 
on  the  22d)  the  order  of  seizure  and  sale  was  regularly 
notified  to  the  defendant ;  and  that  on  the  SOth  following, 
before  ihe  writ  could  legally  be  levied  on  the  property 
mortgaged,  the  defendant  obtained  an  injunction,  staying  all 
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proceedings^  which  injunction  was  served  on  the  Sd  of  June.  BABTsnar  Vm. 

It  appears  further,  that  the  merits  of  the  injunction  were  tried    March,  imp. 

before  the  District  Court,  on  the  first  of  July  ensuing,  and      wivuamb 

that  a  judgment  was  rendered  in  favor  of  the  plaintiff*,  setting        ^^^ 

aside  the  injunction,  and  declaring  the  order  of  seizure  and 

sale,  executory,  &c.  &c. ;  from  which  judgment  the  defendant 

took  a  suspensive  appeal.     The  appeal  bond  is  dated  the  5th 

of  July,  1839,  and  was  given  for  the  sum  of  eighteen  thousand 

dollars,  sufficient  to  cover  the  instalment  due  at  the  time  of 

the  issuing  of  the  writ.     It  is  also  to  be  noticed,  that  at  the 

time  the  order  of  seizure  was  granted,  only  one  of  the 

instalments  had  expired ;  that  eight  other  instalments,  to  a 

very  large  amount,  were  to  become  due  afterwards,  and  that 

the  property  mortgaged,  though  to  be  seized  and  sold  for  the 

whole  debt,  was  to  be  sold  for  caob  only,  to  the  amount 

actually  due  ;  the  balance  to  be  paid  according  to  the  terms 

of  credit  granted  by  the  original  contract.    A  crop  of  cotton 

was  then  growing  on  the  land  subject  to  the  mortgage. 

On  the  24th  of  September,  1839,  the  plaintiff,  fearing  that 
the  defendant  would  remove,  or  dispose,  to  bis  prejudice,  of 
the  said  crop  of  cotton,  which  was  about  being  gathered,  and 
a  part  of  which  had  been  already  gathered ;  and,  conceiving 
that  he  had  a  lien  on  said  crop,  applied  to  the  District  Court 
for  writs  of  sequestration  and  injunction,  which  were  granted ; 
and  on  a  written  motion,  made  by  defendant's  counsel,  to 
dismiss  and  set  aside  said  writs,  the  district  judge  was  of 
opinion,  that  they  had  illegally  issued,  and  accordingly 
rescinded  and  set  aside  the  sequestration,  and  dissolved  the 
injunction.     From  this  judgment,  the  plaintiff  appealed. 

The  plaintiff's  object,  as  he  alleges,  is  to  protect  his  rights 
on  the  property  ordered  to  be  seized,  and  preserve  them  in  the 
same  situation  in  which  they  were  at  the  time  of  the  notifi- 
cation of  the  seizure ;  and  he  avers,  that  having  then  a  lien 
on  the  crop,  resulting  not  only  from  the  mortgage,  but  also 
from  the  said  notification,  the  defendant  cannot  be  allowed 
to  deprive  him  of  it,  under  the  ^ield,  and  by  the  effect  of  his 
injunction,  and  of  his  suspensive  appeal.  He  further 
contends,  that  a  writ  of  sequestration  is  merely  a  conservatory 


5S4 


CASES  IN  THE  SUPREME  COURT 


WILU&MS 


fiAiTssH  Dm.  and  provisional  proceeding,  granted  by  law  at  any  stage  ai  a 
•MorcA,  1840.  guit,  to  secure  the  exercise  of  legal  rights  previously  existing, 
and  that  the  District  Court  cannot  refuse  to  order  the 
preservation  of  the  thing  in  dispute,  in  another  suit,  even 
though  the  principal  suit  be  pending  before  the  appellate 
couru 

The  defendant,  on  the  other  hand,  urges,  that  the  plaiotiflT 
had  or  has  no  lien  on  the  crop  sequestered ;  that  no  such 
demand  was  made  by  plaintiff,  in  his  petition  for  an  order  of 
seizure  and  sale  ;  that  no  such  right  was  recognized  by  the 
judgment  dissolving  the  first  injunction,  and  that  none  such 
ever  resulted  from  the  mortgage,  or  from  the  simple  notifi- 
cation of  the  order  of  seizure.  He  further  avers,  in  his 
written  motion,  that  the  writs  issued  illegally,  as  there  was 
then  no  suit  pending  on  or  in  which  said  writs  could  legally 
issue. 

From  these  issues,  two  principal  questions  are  submitted  to 
our  consideration : 

1.  Did  the  plaintiff  acquire  a  lien  on  the  crop  growing  on 
the  land  subject  to  be  seized  and  sold,  by  the  mere  effect  of 
the  notification  of  the  seizure  to  the  debtor  1 

2.  Could  writs  of  sequestration  and  injunction  properly 
issue,  in  the  absence  of  the  pendency  of  any  principal  demand 
before  the  court  to  whom  the  application  was  made  %  and 
could  said  writs  be  granted,  whilst  the  principal  demand  is 
pending  before  the  Supreme  Court  1 

I.  According  to  the  provisions  of  our  Code,  article  3S45, 
mortgage  is  defined  to  be  *^  a  righX  granted  to  the  crediiot  ooer 
the  property  of  his  debtoryfor  the  security  of  his  debt ;  and  giots 
him  the.  power  of  having  theproperty  seized  and  soldy  m  defanU 
of  payment.^*  The  conventional  mortgage,  once  established 
on  an  immoveable,  includes  all  the  improvements  which  it 
may  afterwards  receive.  Article  3278.  Under  the  article 
456,  "  standing  crops  are  likewise  immoveable,  and  are 
considered  as  part  of  the  land  to  which  they  are  attached  ;*' 
and  by  article  457,  **thefrvits  of  an  tmmoveafrb,  produced  smee 
it  teas  UNDER  seizure,  are  considered  as  making  part  thereof^ 
and  inure  to  the  benefit  of  the  person  making  the  sHzure/*    If 
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Che  property  mortgaged  is  in  the  hands  of  a  third  possessor,  EinvBir  Dist. 
**lkeJridU  of  the  property  mortgaged  are  due  by  the  third    MarcA,\MO. 
poseessoTy  otdyjrom  the  thne  when  the  order  of  seizure  teas  served  ~ 


an  him/*  &c.  Prom  all  these  articles,  it  appears  to  us  to  ^* 
result,  that  the  object  of  the  law  has  been  to  allow  a  lien  in 
favor  of  the  creditor,  on  the  crop  standing  on  the  property 
mortgaged,  from  the  time  that,  exercising  his  right  of  action 
and  having  obtained  a  judgment  of  an  order  of  seizure,  he 
has  brought  home  to  his  debtor,  by  a  regular  notice,  the  fact 
of  his  being  about  proceeding  to  the  seizure  and  sale  of  the 
property.  Tet  it  is  urged,  however,  that  the  artick  457,  only 
gives  the  lien  when  the  property  mortgaged  is  tinder  actual 
eetzuret  and  that,  therefore,  there  must  have  been  a  levy  of 
the  writ  issued,  which  fact  does  not  exist  in  this  case.  Was 
the  property  mortgaged  in  the  hands  of  a  third  possessor, 
there  would  be  no  doubt  as  to  the  right ;  J^ticle  3371.  And 
we  are  unable  to  perceive,  why  the  principal  debtor  should  be 
more  favored  by  the  law,  when  his  own  debt  is  to  be  satisfied, 
than  an  innocent  third  possessor,  who,  perhaps,  at  the  time 
of  his  purchase,  was  unaware  of  the  existence  of  the  mort- 
gage. It  seems  to  us  easy  to  reconcile  the  articles  of  our 
code,  so  as  to  place  the  principal  debtor  and  the  third 
possessor  at  least  on  an  equal  footing.  The  expressions  of 
the  article  457,  are  :  "  The  fruits  produced  since  the  property 
uas  under  seizure^**  and  as  the  interpretation  which  we  are 
disposed  to  give  to  that  article,  appears  to  us  to  be  more 
concordant  with  justice  and  equity,  we  understand  its  letter 
to  mean,  that  the  lien  on  the  fruits  is  allowed  by  law,  when- 
ever the  creditor,  after  ^ue  notification  made  to  the  debtor, 
has  acted  so  far  on  his  action  of  mortgage,  as  to  put  the 
property  under  the  order  of  seizure  of  a  court  of  justice,  and 
under  the  control  of  the  law.  Should  a  contrary  interpretation 
be  adopted,  it  would  deprive  the  creditor  of  one  of  his  principal 
rights,  and  the  object  of  the  law  would  rarely  be  attained,  as 
it  would  be  easy  and  always  convenient  to  a  debtor  in  bad 
faith  to  obtain  an  injunction  after  notification  of  the  seizure, 
and  previous  to  its  being  levied,  and  thereby  to  reap  and 
enjoy  the  fruits  of  the  property  mortgaged,  to  the  prejudice 
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of  his  creditor.  This  our  laws  cannot  have  permtlled.  The 
circumstance  of  the  debtor's  giving  an  injunction  bond  and 
a  bond  of  appeal,  does  not  appear  to  us  to  be  a  sufficient  or 
satisfactory  remedy ;  because,  they  not  only  become  a  subject 
of  new  litigation,  but,  as  in  the  present  case,  in  which  a  part 
of  the  debt  only  was  due,  they  cannot  cover  the  losses  or 
damages  which  the  creditor  may  suffer,  in  case  the  naked 
property  is  insufficient  to  satisfy  the  whole  debt ;  and  there 
are  cases,  particularly  with  regard  to  executory  process,  Id 
which  no  bond  is  required  for  obtaining  an  injunction.         ^  /■ 

We  are  confirmed  in  our  opinion,  by  several  French^ 
commentators,  who  have  written  upon  articles  of  the 
Napoleon  Code,  very  similar  to  those  of  our  code,  and  from 
which  our  laws  on  the  subject  of  mortgage,  are  principally 
derived.  Troplong^  HypotKtquey  vol.  2,  ^o.  404,  says :  *'  Les 
fouUs  penda$U  par  racines  sorU  mmeublea.  lis  sofU  danefrappb 
de  rhypotb^que,  lant  quails  sont  cUtachis  au  $ol  hypoiktquS;  mm 
amritdt  qu^Ut  sont  ricoUiSy  ik  deriennent  meubles  et  ichappeiA  d 
rhypothtque.  Aid.,  page  SO,  and  page  403,  No.  551 ;  /iui., 
vol.  3,  page  360,  No.  777,  establishes  the  principle,  that  ibe 
mortgage  creditors  have  their  mortgage  or  lien  on  the  fruits, 
**  U  comnutndement  a  fin  de  scMey  See  also,  page  366 ; 
and  at  the  page  368,  No.  778,  he  says  :  **  Si  Phypothtque  h 
met  en  motioemetU,  ou  arrive  U  dee  r^euUats  differene.  Vatim 
kypoihitcaxre  tmmobtZtf e  lee  fnaie^  lorequ^eUe  ee  dirige  contre  01 
tiere  ditenteur.  Elk  lee  immobilise  igalemenl  loreqt^elle  emeU 
entre  lee  main  du  debHevr  la  choee  hypothequ6e.  On  doit  done 
didder  que  lee  fndte  6ehue  depuie  denondation  de  la  eaieie  n*ap 
partiennent  plue  a  Paniich'beieie  et  qu^ile  viennent  augmenteur  U 
gage  hjpotkteaire.  Car  en  principe  g6niraly  c^eet  de  ee  moment 
que  leejruite  eont  immobiUeiey  4*^.,  ^c.y  et  lee  fruite  font  dee  Im 
partie  du  fonde  et  Umbent  eoue  le  coup  de  Fkypothtque/*  it  is 
true,  that,  in  this  case,  there  is  no  prayer  in  the  plaintiff's 
petition  for  an  order  of  seizure,  that  the  crop  then  growing) 
should  be  sold  with  the  land ;  but  it  appears  to  us  to  have 
been  useless ;  the  crop  was  then  very  small,  and  being  a 
part  of  the  *' fonde  hypotHbque^^  we  see  no  reason  to  make  a 
distinction  between  the  crop  and  the  land ;  it  cannot  cer- 
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Cainly  be  pretended  that  the  sheriff,  in  carrying  the  order  fiAmiH  Dirr. 
of  seizure  into  eifect,  at  the  time  the  order  of  seizure  was    March,  ^9Ao. 
issued,  could  have  sold  the  crop  separate  from  the  land. 

We  are,  therefore,  of  opinion,  that  the  plaintiff,  by  exer- 
cising his  action  of  mortgage,  and  by  notifying  the  defendant  Beiznre  to  the 
that  the  order  of  seizure  and  sale  was  in  the  hands  of  the  Jf^J^iy^^ibuSD 
sheriff,  subject  to  be  executed  after  the  legal  delay,  acquired  awritof  •eque*- 
a  lien  on  the  whole  crop  growing  on  the  land  ;  and  that  the  the  errp  ^n^ 
district  judge  erred  in  deciding  differently.  ^l^\^ 

II.  Havinglhusdisposedof  the  first  question,  and  plaintiff's  P^i  ^^^,  ^^ 

,.  .1  .  .    •  .1  .•         •       order  of  seizure 

lien  on  the  growing  crop  being  recognized,  our  next  inquiry  and  ale,  uid  in 
is  with  regard  tp  the  remedy  which  he  may  legally  have  to  Jj^*  ''^pri^ipJi 
secure  the  preservation  of  his  riffht.     In  this  case,  a  part  of  demand  hefore 
the  crop  had  been  gathered  at  the  time  that  the  sequestration  time  of  granting 
issued,  but  this  circumstance  does  not,  in  our  opinion,  lessen  y^,  •cqueitra- 
or  impair  the  right  of  the  plaintiff,  as  it  only  shows  that  he 
was  in  danger  of  losing  the  benefit  of  his  lien.     The  lien 
claimed  by  plaintiff  was  acquired  on  the  25th  of  May  previous, 
and  no  act  of  the  defendant  could  deprive  him  of  its  effect, 
either  in  whole  or  in  part. 

The  plaintiff  resorted  to  the  writs  of  sequestration  and 
injunction,  which  are  the  remedies  specially  pointed  out  by 
law,  whenever  it  becomes  necessary  to  preserve  property  in 
dispute,  during  the  pendency  of  an  action  :  Code  ofPracHcey 
articles  269  and  303.  And  it  is  contended,  that  in  order  to 
obtain  such  writs,  there  must  be  a  principal  demand  pending 
before  the  court  to  whom  the  application  is  made,  and  that, 
in  this  case,  there  was  no  such  original  suit.  It  will  be 
conceded,  that  a  sequestration  is  not  always  an  original 
process;  that  it  is  a  mere  provisional  order,  which  may  be 
had  at  any  stage  of  a  suit :  1  Martinis  Reports,  79.  And 
were  we  to  agree  with  the  judge  a  quo,  it  would  result  that 
this  provisional  and  conservatory  measure  would  be  denied 
in  cases  in  which  it  might  be  mostly  wanted,  and  that  a 
party,  after  having  taken  a  suspensive  appeal,  would  be  at 
liberty  to  put  the  property  in  dispute  out  of  the  reach  of  the 
claimant.  It  has  been  urged,  however,  that  the  appeal  bond 
would  be  answerable  for  the  consequences,  and  that  the 
68  VOL.  XIV. 
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Dwr.  plaiDtiff's  remedy  would  be  on  the  bond,  after  the  deieimi* 

****^^^^*    D&doa  of  the  appeal ;  but  there  may  be  cases,  in  which,  as 

wnuAJo     we  have  said  above,  an  appeal  bond  would  be  insufficient, 

vm.        ^"^  ^^  ^^^^  ^^^»  particularly,  it  would  not  certainly  be 

adequate  to  the  loss  which  might  be  sustained,  because  the 

appeal  bond  secures  the  amount  of  only  one  iostalmeot, 

whilst  the  property  paortgaged,  was  to  be  sold  to  satisfy  the 

whole  debt.    We  are  not  ready  to  decide  that  the  original 

demand  is  so  entirely  and  definitively  out  of  the  control  and 

jurisdiction  of  the  District  Court;  that  the  district  judge 

could  not  grant  any  provisional  and  conservatory  order,  so  as 

to  secure  the  ultimate  execution  of  the  judgment  to  be 

rendered  in  the  appellate  court,  whose  mandate  he  is  bound 

to  obey,  and  whose  definitive  judgments  he  is  specially 

charged  by  law,  to  carry  into  execution  :    Code  of  IVacfioe, 

article  915.    But,  is  it  true,  that,  under  our  laws,  a  writ  of 

sequestration  cannot  issue,  in  any  case,  unless  there  be  a 

principal  demand  pending  before  the  same   court?      On 

referring  to  the  6th  paragraph  of  the  article  275,  of  the  Code 

A  mortgai;e  of  Practice,  we  find  that  **  a  creditor  by  epecial  mortgage  shall 

tied  to  a  writ  hove  the  powcT  of  seqxiestermg  the  mortgaged  property^  when  he 

SLoDsTdiemort  opprehefi4s  that  it  totU  be  removed  out  of  the  state  before  he 

gmd  property  q^jj^  HAVE  THE  BENEFIT  OF  HIS  MORTGAGE,''  &C.  &C.  : 
vhenerer       be 

appreheods  it  and  by  a  law  of  the  7th  of  Aprils  1826,  the  right  is  extended 
out^of  UiT state  ^^  ^^^  ^^^  ^^  ^^^^^  ^^  privileges  on  the  property.  This  is 
hf°^  'be  St  ^^'^^^i'^^y  ^^^  instance  in  which  a  writ  of  sequestration  can  be 
of hii mortgage;  granted  in  the  absence  of  a  principal  demand,  and  in 
^  'i,  aTwrUof  contemplation  of  an  action  of  mortgage  not  yet  brought,  but 


i?''*"*^t^°*in  i"^^®o^®<^  ^^  ^  brought.  It  is  analogous  to  the  present  case, 
the  abtenee  of  a  for,  the  plaintiff  here,  asks  nothing  more  than  the  protection 
mand,  pending  of  the  law,  and  the  privilege  of  issuing  a  writ  of  sequestration, 
before  the  oottrt  ^  prevent  the  removal  of  the  property  subject  to  his  lien, 

before  he  can  have  the  benefit  of  bis  mortgage.  Under  this 
view  of  the  question,  we  think  the  district  judge  erred  in 
rescinding  and  setting  aside  the  writs  of  sequestration  and 
injunction,  which  he  had  previously  granted. 
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It  it,  therefore,  ordered,  adjudged  and  decreed,  that  the  BAtRnr  Dm. 
judgment  of  the  District  Court  be  annulled,  avoided  and    ■^^'^^^^ 
reversed  ;  that  the  writs  of  sequestration  and  injunction,    mnoir  bavk 
heretofore  obtained  in  this  case,  be  reinstated ;  and  that 
this  case  be  remanded  to  the  District  Court  for  further 
proceedings,  the  defendant  and  appellee  paying  costs  in  this 
CQurt 
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UNION  BANK  VS.   MORTEE   BT  AL. 

APPBAL  FEOM  THB  COURT  OF    THB  BIOHTB  JUDICIAL    DIBTRIOT,  POB  THB 
PARUB  OF  8T.  TAMHANT«  THB  JUDOB  THBRBOF  PRBBIDING. 

The  mftker  of  a  note  cannot  oomplun  that  demand  of  payment  waa  fflade« 

after  the  last  day  of  grace. 

This  is  an  action  against  the  maker  and  endorser  of  two 
promissory  notes. 

The  defendants  excepted  to  the  right  of  the  bank  to  sue, 
having  suspended  specie  payments,  and  thereby  forfeited  its 
charter.     The  exception  was  overruled. 

There  was  a  general  denial  pleaded.  Several  bills  of 
exception  were  taken  by  the  defendants,  on  the  trial,  which 
are  fully  noticed  in  the  opinion  of  the  court 

There  was  judgment  against  the  maker,  on  both  notes, 
and  against  the  endorser  on  one.    The  defendants  appealed. 

PenOf  for  plaintiff. 
Daoidson  and  MwUty  contra. 

Mariiny  J.,  delivered  the  opinion  of  the  court. 

The  defendants,  sued  as  maker  and  endorser  of  two 
promissory  notes,  are  appellants  from  a  judgment  against 
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UVIOH  BAVK 

Vt. 
MOSm  Wt  JkLt 


Eavrbh  Dm.  both  of  them  od  the  first  note,  and  against  the  maker  alone 
■^*'^***^-   on  the  second. 

Neither  of  the  parties  deny  their  signature.  The  first  note 
was  protested  in  due  time,  and  notice  was  given  to  the 
endorser,  personally,  on  the  day  of  protest.  The  second  note 
bears  date  the  25th  November,  1837,  payable  six  months 
after  date,  and  was  protested  on  the  29th  of  May  following, 
being  one  day  too  late. 

The  maker  has  contended,  that,  as  the  note  was  payable 
at  a  particular  place,  and  the  demand  not  made  there  until 
after  the  expiration  of  the  last  day  of  grace,  judgment  ought 
not  to  have  been  given  against  him.  He  requested  the 
judge  to  give  this  in  charge  to  the  jury,  which,  being  refused, 
he  took  his  bill  of  exceptions. 

The  defendant  also  opposed  the  protest  being  offered  io 
evidence,  because  it  was  null  and  void,  having  been  made  too 
late.  It  was  admitted  by  the  court,  and  the  defendant 
excepted. 

It  does  not  appear  to  us  that  the  judge  erred.  According 
to  the  latest  decisions,  it  is  very  doubtful  whether  the  maker 
can  complain,  when  he  contests  the  debt  on  the  ground,  that 
the  demand  was  not  made  at  the  place  where  it  was  payable. 
In  the  present  case,  the  demand  was  made  there,  and  the 
maker  cannot  complain  that  it  was  made  after  the  last  day 
of  grace. 

The  judge  a  qw)  correctly  admitted  the  protest  in  evidence, 
directing  the  jury  to  ascertain  thereby  whether  the  demand 
was  made  in  due  time,  and  that  if  not  in  time,  it  would  be 
binding  on  the  maker,  but  not  on  the  endorser. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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inriON  BAKK 
APiPBAL  VaOM   TBK    GOURT    OF  THB    EIGHTH  JUDICIAL  DISTRICT,   FOR  THK  ''^'^ 

PARISH  OF   8T.  TAMMANT,  THB  JUDGE  THEREOF  PRESIDING. 

I 

The  Union  Bank  did  not  loose  its  capacity  to  sue  and  stand  in  judgment, 

by  the  suspension  of  specie  payments. 

This  is  an  action  against  the  maker  of  two  notes.  The 
defendant  excepted  to  the  capacity  and  right  of  the  bank  to 
sue,  having  suspended  specie  payments,  and  thereby  forfeited 
its  charter.  These  exceptions  were  overruled,  and  from 
judgment  against  Ihe  defendant  he  appealed. 


Penrii  for  plaintiff. 
Mortee.  contra. 

Martin^  /.,  delivered  the  opinion  of  the  court.. 

The  defendant  is  appellant  from  a  judgment  against  him, 
as  maker  of  two  promissory  notes.  He  did  not  deny  his 
signature,  but  took  exceptions  to  the  right  of  the  bank  to 
sue  for  having  suspended  specie  payments,  and  thereby 
forfeited  its  charter.  He  propounded  interrogatories  to  the 
plaintiff,  to  establish  this  fact,  which  were  excepted  to  by  the 
plaintiff's  counsel,  and  the  exceptions  were  sustained  by  the 
court.  He  has,  no  claim  on  this  court  for  relief  on  the 
merits. 

The  decision  of  this  court,  in  the  case  of  Atchafalaya 
Bank  vs.  Dawson,  13  Louisiana  Reports,  497,  renders  it 
unnecessary  to  examine  whether  the  exceptions  of  the 
plaintiff  were  correctly  sustained  or  not. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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^^  ROBINETT   ET  AL.   M.   VERDUITS   VENDEES. 

■OinriTTXTAX.. 

J^*    ^  ArrSAL   FftOM  TUB  OOUKT  OF  TBI  8C00ND    JVDIOIAI.   DI0TUCT,  POR  TBM 


PARMB  OF   TBARSBONNBf  TBI  JUDGB  THSBSOF   PRBSfDISO. 
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110  767  Children  of  color  (from  a  white  person)  are  not  allowed  to  prove  their 

paternal  descent  when  they  have  not  be^  legally  acknowledged ;  Imt 
this  may  be  shown  by  proof  against  them,  by  the  adverse  party,  in  order 
to  annul  a  sale  made  to  them  as  a  disguised  and  simulatod  donation  to 
incapable  persons. 
8o,  children  of  color  (from  a  white  person)  unacknowledged,  caonot 
inherit  or  receive  by  donation  inter  viioot  or  mor(it  eotaa,  even  one  fourth 
of  the  ancestor's  estate ;  and,  if  by  a  di^roised  sale  or  donation,  an  attempt 
is  made  to  give  them  a  greater  amount  of  property  than  can  be  lecally 
disposed  of,  it  is  not  reducible  to  the  disposable  portion,  but  absolutely 
null. 
Colored  children  of  a  white  person,  not  acknowledged  by  him,  are  ineapabia 
of  receiving  any  thing  by  inheritance  or  otherwise. 

This  is  an  action  instituted  by  the  heirs  and  legal  represen- 
tatives of  Alexander  Verdun,  deceased,  to  cancel  and  annul 
sundry  sales  of  tracts  of  land  in  the  parish  of  Terrebonne, 
made  by  the  said  Yerdun  to  Jean  Baptiste  Gregoire,  and  six 
or  seven  other  colored  persons,  alleged  to  be  his  illegitimate 
bastard  children. 

The  plaintiffs  show,  that  they  are  the  collateral  and  legal 
heirs  of  said  Verdun,  and  allege  that  said  sales  are  iirauda- 
lant  and  simulated,  being  made  as  disguised  donations  to 
illegitimate  colored  bastard  children,  and  not  acknowledged. 
They  pray  that  these  sales  be  cancelled,  and  that  they  be 
declared  owners  of  the  property  by  inheritance.     - 

The  defendants  resisted  the  plaintiffs  demand  by  a  general 
denial ;  and  denied  specially  that  they  were  the  illegitimate, 
or  bastard  children  of  Alexander  Verdun,  deceased,  and  that 
the  plaintiffs  could  not  be  allowed  to  prove  or  offer  evidence 
of  this  fact,  and  that  said  sales  were  valid  in  law ;  that  the 
plaintifls  were  without  any  cause  of  action,  and  are  not  the 
legal  heirs  of  Alexander  Verdun. 
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Upon  these  pleadings  and  issues  the  cause  was  tried.  Eastivr  Dist. 

On  the  trial,  the  plaintiffs  proved  their  heirship,  and  pro-    March,\Mo, 
duced  the  several  acts  of  sale  from  Alexander  Verdun  to  the  moBamvtAJL, 
defendants.    Evidence  was  then  offered  to  prove  that  the      ^,^^1^ 
defendants  were  the  illegitimate  bastard  children  of  Verdun, 
to  which  their  counsel  objected  as  inadmissible  ;  but  it  was 
received,  and  they  took  a  bill  of  exceptions. 

The  judge  was  requested  to  charge  the  jury,  that  if  by  the 
evidence  the  sales  to  the  defendants  consisted  of  more  than 
the  vendor  was  legally  authorized  to  dispose  of  in  their  favor, 
that  they  were,  nevertheless,  not  null ;  but  that  the  value  of 
the  disposition  should  be  reduced  to  the  disposable  portion. 
The  court  refused,  and  the  defendants  took  a  bill  of 
exceptions. 

The  jury  returned  a  verdict  for  the  plaintiffs  against  all  the 
defendants,  except  J.  B.  Gregoire ;  and  found  in  his  favor. 
The  other  defendants  appealed. 

SpUmey  for  the  plaintiffs  and  appellees,  insisted  that  the 
judgment  should  stand.  It  was  clear  the  defendants  were 
not  capable  of  receiving  any  disposition  in  their  favor,  either 
i$Uer  ffioos  or  mortis  causa :  Louisiana  Code^  1478 ;  Civil  Code  of 
1808,  212,  article  17.     1  Louisiana  Reports,  495. 

Miles  Taylor,  for  the  defendants,  contended, 
Ist.  A  donation  made  under  the  disguise  of  an  onerous 
contract  with  the  design  to  extend  the  liberality  of  the  donor 
beyond  whatthe  law  allows  him  to  dispose  of,  is  not  null,  but 
reducible  to  the  disposable  portion,  and  the  charge  of  the 
court  to  the  jury  on  the  trial,  that  it  was  absolutely  null,  was 
erroneous:  PaiUet,  note  book  3,  article  920,  Trahan  vs. 
M'Manus,  2  Louisiana  Reports,  215.  TotdUer,  1 3,  Ht.  2,  JVb. 
172, 85,  176;  TouOier,  I.  3,  Ht.  3,  De  C.  J^o.  164. 

2d,  An  act  cannot  be  attacked  as  simulated  until  it  is 
shown  that  the  simulation  is  hurtful  to  the  rights  of  a  third 
person  ;  and  a  gratuitous  disposition  of  property  can  only  be 
reduced  when  it  extends  the  disposable  portion,  and,  as  a 
necessary  consequence,  no  judgment  in  relation  to  the  one  or 
the  other  can  be  given,  until  the  person  seeking  to  destroy 
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EUmKif  DiiT.  (he  act,  or  reduce  the  dieposiiion,  has  shown  the  amount  of 

Miirch,iMo.    ihe  donor's  property  at  his  decease:     3  TauIUer^  JVo.  161; 

i^nmTETAL.  12  Martin,  70,  255;    Lomriana  Code,  .1489,  1491,  1480, 

thSTto*.      1474,  1492 ;  Johnson  m..  Davidson,  6  Martm,  506. 

mmtMM,  3d.  The  proof  of  the  descent  of  free  illegitimate  children 

of  color  from  a  white  father,  is  prohibited  by  oar  law,  and 

testimony  was  improperly  admitted  on  the  trial  to  prove  it 

Jfapohon  Code,  331,  334,  340,  and  note  d.;  PaUlet,  341, 342, 

203,  205,  757 ;  1  TauUier,  M.  972,  976 ;  PaOkt,  noU  d. 

Jfo.  2,  340;  note  a.  JVo.  2,  762;   note  d.  JVo.  2,  3,340; 

Duranton,  volume  3,  JV*o.  205-6-7,  242,  233  ;  volume  7,  JVo. 

238, 239 ;  Merlm'e  Reports :  tU.  FUxaiion,  volume  17,  orfkle  335, 

342;  343,  volume  18;  Louirima  Code,  2S4,  898,  254,  m 

221,  222,  226,  256,  258,  220,  200,  912,  913. 

4th.  If  the  defendants  are  the  illegitimate  children  of 
Alexander  Verdun,  they  are  capable  of  receiving  by  dona- 
tion from  him  to  the  whole  amount  of  his  property  :  Louisiana 
Code,  1456,  1483,  1470,  1473,  1475,  221,  199,-  200,  201, 
202,  220,  254,  916,  917,  912,  913,  914,316,  918,  921,  911, 
915,  and  917. 

5th.  A  sale  is  not  null  because  the  vendee  does  not  appear 
in  the  act  and  accept  it,  or  because  made  to  a  minor.  Baudin 
vs.  RolifT,  1  Martin,  JV*.  S.  165 ;  11  Martin,  217 ;  3  TouUier, 
Ab.  196. 

Sinum,  J.,  delivered  the  opinion  of  the  court : 
This  is  a  suit  instituted  by  the  legal  heirs  of  Alexander 
Verdun,  against  the  defendants,  who  are  free  people  of  color, 
for  the  purpose  of  annulling  certain  acts  of  sale  and  recover- 
ing sundry  tracts  of  land  sold  to  defendants  by  the  deceased, 
on  the  ground  that  said  defendants  are  the  illegitimate 
bastards  of  the  deceased  ;  that,  therefore,  they  are  incapable 
of  receiving  from  him  by  donations  inter  vivos  or  mortis 
causa ;  and  that  the  said  acts  of  sale  were  passed  with  a  view 
to  cover  disguised,  simulated,  and  illegal  donations,  made 
under  the  form  of  onerous  contracts. 

The  defendants  pleaded  the  general  issue,  denied  specially 
the  heirship  of  the  plaintiffs,  and  further  averred,  that  the 
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platfiUflfs  could  not  be  allowed  to  attempt  to  prove  the  facts  BAmmii  Oibt. 
by  them  alleged,  aod  bad  no  right  of  action  under  the    Mweh^iMi. 
allegations  set  forth  in  their  petition,  BOBuntTrnlZ 

This  case  was  submitted  to  a  juryi  who  found  a  verdict  for      ^^^>^ 
the  plaintiffs  against  all  the  defendants  but  one,  named  Jean      tmorm. 
B.  Gregoire,  and  after  an  unsuccessful  attempt  to  obtain  a 
new  triali  the  defendants  appealed. 

Our  attention  is  first  called  to  a  bill  of  exceptions  taken  by 
the  defendants  to  the  opinion  of  the  District  Court,  allowing 
the  plaintiffs  to  prove  by  parole  evidence,  that  the  defendants, 
who  are  free  people  of  color,  are  the  illegitimate  children  of 
the  deceased  Alexander  Verdun,  a  white  person  ;  and  it  is 
contended,  that  the  descent  of  free  illegitimate  persons  of 
color,  from  a  white  person,  is  prohitated  by  law. 

This  court  decided,  in  substance,  in  the  case  of  Jung  et 
iJ.  M.  Doriocourt  et  al,  4  Lcmdana  jRqiorto,  177,  on  a  question 
very  similar  to  the  present  one,  that  although  ^children  of 
color  (from  a  white  person)  are  not  allowed  to  prove  their 
natural  paternal  descent,  when  they  have  not  been  legally 
acknowledged,  it  does  not  follow  that  their  natural  paternal 
filiation  cannot  be  proved  against  them.  *'  A  contrary  inter- 
pretation,'' says  this  court,  *^  would  lead  to  the  absurd  propo- 
aitioo,  that  although  the  plaintiffs,  (who  have  not  been  duly 
acknowledged)  cannot  claim  alimony  from  the  heirs  at  law, 
they  might  get  the  whole  estate.''  It  is  true  that  the  case 
above  referred  to  was  decided  under  the  old  Civil  Code, 
which,  though  containing  provisions  very  much  alike,  the 
Louisiana  Code  does  not  declare  in  positive  terms,  {article 
%2l  of  the  new  code)  that  **  no  other  proof  of  acknowledg- 
ment, (that  prescribed  by  the  article)  shall  be  admitted  in 
fmMff  of  children  of  coIcht."  The  very  ex|Nres8ions  of  ibis 
article  in  fevor  of,  seem  to  show,  in  our  opinion,  that  the 
intuition  of  the  legislature,  by  adding  the  proviso  to  the 
article  of  the  old  code,  was  to  exclude  the  other  pro<^  of 
acknowledgment  specially  and  only  when  it  was  offered  in 
fiivor  of  children  of  color,  and  that,  under  the  known  prin- 
ciple of  law,  meluaio  tmttw  eet  exdurio  aUeriuey  if  the  proof  is 
not  to  be  adiaitted  in  favor  oi  childre0  of  colQr»  when  Ihey 
69  VOL.  XIV. 
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EAtnmH  Dm.  attempt  to  establish  their  natural  paternal  descent,  it  sliouM 

■^^^^'^^    be  received  against  them  in  favor  of  third  persons,  particu- 

hobihittbtal!  Ic^rly  when  in  opposition  to  the  true  object  of  the  law,  it  is 

TBEvvB*ft      pretended  that  the  absence  of  a  legal  acknowledgment  ought 

TDTDBBB.      to  aflord  them  a  greater  advantage,  and  more  extensive  rights 

eoiw  "(fiSm  ^  ^*^*°  *'  ^^^y  ^^^  '^^"  ^"'y  acknowledged. 

vhite    penoni      We  have  been  referred  to  several  very  respectable  French 

to  prove  their  authorities,'  to  show  that  in  France,  illegitimate  children  are 
^SiS^'thCTbrre  ^^^^  protected  from  their  legal  incapacities,  and  that  they 
not  been  legaiij  are  allowed  to  resist,  in  certain  cases,  the  introduction  of 
bat  tbit  m^he  evidence  of  their  illegitimacy.  Hence,  it  is  contended,  that 
ii««iMt  thenT?/  ^^^  articles  of  our  code  on  this  subject,  being  mostly  taken 
Ae  advene  par-  from  the  French  Code,  it  is  proper  that  we  should  consult 
Mnoi  a  Mde  &nd  even  follow  the  opinions  of  the  French  jurists  and  com- 
rdimiKd"and  ^^n^^ors.  This  court  has  always  been  disposed  to  show  the 
•imiilated  dona-  greatest  respect  to  foreign  writers  on  law  and  jurisprudence, 
bie  penons.       and  to  the  decisions  of  their  courts,  whenever  the  principles 

and  rules  by  them  established  were  in  accordance  with  the 
spirit  of  our  laws  and  (he  object  of  our  institutions ;  but,  in  a 
case  like  the  present  one,  it  will  be  conceded  that  we  are  to 
decide  the  question  for  ourselves,  and  it  will  not  be  amiss  to 
remark  again,  in  the  language  of  this  court  in  the  case  of 
Jung  vs.  Doriocourt,  that  **  a  part  of  the  population  of  that 
state  has  been  placed  by  law  under  certain  disabilities  and 
incapacities,  from  which  it  is  not  the  province  of  courts  of 
justice  to  relieve  them  ;  and  that  there  are  very  important 
considerations  which  impose  on  our  courts  a  stricter  observ- 
ance of  the  laws  relative  to  illegitimate  children,  especially 
to  those  of  color." 

We  think,  therefore,  that  the  District  Court  did  not  err  in 
permitting  the  plaintiffs  to  prove  that  the  defendants  are  the 
illegitimate  children  of  the  deceased. 

The  decision  of  this  question  leads  us  to  another  bill  of 
exceptions  taken  to  the  opinion  of  the  district  judge,  who 
refused,  on  being  requested  by  defendants'  counsel,  to  charge 
the  jury  that  **  if  they  were  of  opinion  that  the  acts  of  sale 
made  by  Alexander  Verdun  to  the  defendants,  were  simu- 
lated and  made  with  the  design  to  give  them  a  greater 
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amount  of  property  than  could  be  legally  disposed  of  in. their  Eastxbh  Oist. 
favor,  that,  in  that  case,  they  were  not  null,  but  reducible  to    March,  t84o. 
the  disposable  portion.'*    And,  it  is  urged  before  us,  that  if  the  BoBnmnAi 
defendants  are  shown  to  be  the  illegitimate  issue  of  Alexander  ^*  ^ 

Verdun,  they  are  capable  of  receiving  one  fourth  of  his      yxsnxis. 
property ;   this  appears  to  us  to  be  a  non  sequUurf  and  we    ^  So,  children 

.,,,-*         •  1  .       1  .  .  .  of  ooior.(froni  a 

cannot  agree  with  the  defendants'  counsel  in  this  proposition ;  white per80D)un 
for,  it  does  not  certainly  follow  that  because  his  clients  have  ^noUnh<»^or 
been  proven  to  be  the  unacknowledged  illegitimate  children  ««eiTc  bjdooa- 

■^  .  tion,  inter  vtvot 

of  color  of  the  deceased,  they  should  be  allowed  the  rights  or  mortu  cau" 
and  csapacities  of  those  that  have  been  duly  acknowledged,  foi^rth^of  tbe^aa^ 
It  is  clear  that  under  the  articles  of  1470  and  1478,  of  the  •®?°.'r\  *'*'!?' 

'  and  if,  by  a  dis- 

Civil  Code,  the  defendants  could  not  set  up  a  claim  to  any  |ui8ed  sale  or 
part  of  the  succession  of  their  natural  father,  without  show-  tempt  ^i*  ^de 
ing  that  they  have  been  acknowledged  by  him  in  the  only  '^  8j|j®  SnSint 
mode  prescribed  by  law ;  and  we  are  unable  to  perceive  any  of  property  than 
reason  why,  in  this  case,  they  should  be  placed  on  an  equal  disposed  offu  is 
footing  with  duly  acknowledged  natural  children  of  color.  ^^  "^^^ImI 
It  appears  to  us,  also,  very  clear,  that  the  obiect  of  the  law,  portion,  Cat  ab- 

^    .  .  ,    «.*1    .  1     ,      .11      .  .  1        J  solutely  nulL 

Codey  article  226,  is  to  exclude  illegitimate  colored 


children  from  any  right  in  the  estate  of  their  white  natural 
father,  by  whom  they  have  not  been  duly  acknowledged, 
and  that  they  can  only  set  up  such  right,  when  their  father 
is  a  man  of  color. 

We  think  that  the  district  judge  did  not  err,  in  refusing  to 
charge  the  jury  as  prayed  for  by  the  appellants'  counsel. 

On  the  merits  of  the  case,  we  are  of  opinion  that,  the  laws    Colored  child- 
that  allow  to  natural  colored  children  from  a  white  father,  ^^n,  not  a©^ 
the  right  of  claiming  alimony  from  his  heirs,  and  evenjto  tpowied^ed  by 
receive  a  part  of  his  inheritance  in  certain  cases,  by  dona-  bie  of  reoeivrng 
tions  inter  vivos  and  morHa  eausOy  when  they  have  been  duly  hei^tMM  ^  'or 
acknowledged ;  have  denied  them  the  capacity  of  receiving  otherwise. 
any  thing  from  him,  when  they  have  not  been  acknowledged. 
Were  it  otherwise,  the  object  of  the  law  would  be  easily 
evaded,  and  it  would  suffice  to  avoid  making  a  direct  legal 
written  acknowledgment,  to  give  to  that  class  of  our  popula- 
tion, not  only  equal,  but  more  extensive  rights  and  capacities 
than  are  allowed  to  our  white  citizens;  for,  although  known  to 
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Ejmbbv  Dtn.  the  world  and  opeoiy  deelaitd  as  the  iUegitannfte  ubiib  of  a 

J^^reh^fio.   white  maD,  they  would  be  ooiMdered  aa  etrangert  to  the  family 

MMmwrnnn,  i^  the  legal  seoee  of  the  wofd,  and  at  such  would  beoome  capa- 

Ue,  to  the  whole  extent  of  the  law,  of  receiviog  from  their 
father,  dooationa  hUtr  wm  aud  morHt  coma,  to  the 
and  eren  exelosion  of  hie  legal  heirs*      This  our 
laws  haye  never  contemplated. 

Under  this  view  of  the  question,  we  think  the  district 
judge  did  not  err  in  bis  charge  to  the  jury ;  and,  on  a  care* 
fol  examination  of  the  evidence  adduced  by  the  plahitifiBi 
we  are  of  opinion  that  the  jury  came  to  a  correct  coocliuioii 
in  annulling  the  sales  and  oooaidtring  them  as  disguised  and 
simulated  donations^  made  to  incapaUe  persona 

That  part  of  the  verdict  of  the  jury  and  of  the  judgment 
of  the  lower  tribunal,  relative  to  the  sale  made  to  Jean 
Baptiste  Oregoire,  standing  unappealed  from  ;  and  the  plain* 
titb  not  having  in  their  answer  prayed  that  it  be  amended,  is 
consequently  not  revised  or  disturbed  in  this  decision. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Dislrict  Court,  be  affirmed,  with  costs. 

BuUardy  J.,  did  not  join  in  this  decision,  having  been  of 
counsel. 


RIGHTER  ET   UX.  VS.   WINTER. 

APrXAL  r&OM   THC  OOUKT  OF  THB  0IOOND  DIBTaiOT,  FOE  TBB  rAKUH  Of 
ASCENSION,  THB   JUDGE   THERBOP   rEESlOING. 

Where  Uiere  ie  a  judgment  of  oTiction  decreeing  tiie  land  to  the  pkintif^i 
and  proTiding  that  she  shall  paj  the  defendant  a  certain  iiuB  ^  ^ 
improvements  before  she  takes  possession,  but  the  jndgmont  fixM  ^ 
time,  the  defendant  may  have  ezeoation  immediately  for  the  mde 
aoeordedhim. 


vt. 
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This  is  an  injanction  case*    The  plaintiff's  wife  obtained  evastbhb  Ditv« 
a  jadgment of  eviction  against  the  defendant  for  a  tract  of   M»rch,i9». 
land,  which  judgment  awarded  the  defendant  twelve  hundred  Mmmn  r  vz. 
dollars  as  the  value  of  his  improvements,  but  it  affixed  no 
time  for  the  pajnment  of  this  money,  except  the  plaintiff  was 
botind  to  pay  it  before  she  could  obtain  a  writ  of  posseeaoa 
for  the  land.      She  appealed  from  this  judgment,  in  order  to 
get  rid  of  this  part  of  it,  bat  it  was  affirmed.   Su  9  Lofdriana 
Reports,  STL 

Before  any  mandate  was  sent  down^  or  the  decision  of  this 
court  was  registered  in  the  court  below,  and,  as  the  plaintiflb 
contend,  before  the  judgment  was  executory,  the  defendant 
issued  his  execution  for  the  sum  awarded  him  as  the  value  of 
his  improvements.  The  plaintiff  then  obtained  this  injunc- 
tion. The  only  question  in  the  case  turns  upon  the  defen- 
dant's right  to  take  out  execution  on  a  judgment  which 
awards  him  a  certain  sum,  and  provides  that  the  plaintiff 
shall  pay  it  before  taking  possession  of  the  land,  but  fixes  no 
time  or  limits  within  which  it  shall  be  paid. 

There  was  judgment  perpetuating  the  injunction,  and  the 
defendant  appealed. 

HUey  and  JdtdiolU,  for  the  plaintiffs  and  appellees,  insisted 
on  the  affirmance  of  the  judgment. 

JtSles  TayloTy  for  the  appellant,  contended  : 
1st.  The  appeal  taken  by  the  appellees  from  the  judgment 
in  favor  of  appellant,  on  which  the  execution  enjoined  in  this 
case  was  issued,  was  not  suspensive,  because  bond  with 
security  was  not  given  for  a  sum  exceeding  one  half  the 
an^ount  for  which  the  judgment  was  given.  Code  of  Practke^ 
575,  578  and  624. 

Sd.  The  decree  made  in  the  case  of  E.  A»  Conway,  wife 
of  A.  F.  Rightor  m.  Gabriel  Winter,  by  the  lower  court,  and 
affirmed  by  this  court,  on  appeal,  contained  two  distinct 
judgments :  One  upon  the  action  instituted  by  the  plaintiff 
for  the  land,  and  one  upon  the  demand  in  reconvention 
plead  by  defendant,  which  was  in  its  nature  as  distinct  as  if 
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BAvna*  DifT.  a  separate  actioo  had  been  institated  for  it ;  and  the  judg- 
Marek,  1140,   ment  in  fiivor  of  appellant,  contained  in  the  decree,  was 

BisnvB  wvvZ  ^b^lute  and  unconditional,  and  his  right  to  enforce  it  was 

not  in  any  manner  dependent  on  the  plaintiff's  acts,  with 
regard  to  the  possession  of  the  land.  Code  of  Pra/ttktj  ST7 ; 
Louisiana  Codty  490, 496 ;  Daquin  et  al  o#.  Coiron,  8  Jlforlm, 
JV.  S.  608. 

Sd.  One  in  whose  favor  a  judgment  has  been  given,  in  the 
event  of  an  appeal  by  the  other  party  in  which  he  failed  to 
give  the  security  necessary  to  stop  execution,  can  proceed  to 
the  execution  without  awaiting  the  decision  of  the  appellate 
court,  and,  of  course,  without  waiting  until  it  was  recorded 
in  the  records  of  the  inferior  court.    Code  of  Practice^  624. 

Morpkjii  /.,  delivered  the  opinion  of  the  court : 

A  judgment  was  rendered  between  these  parties  in  a  peti- 
tory action,  which,  on  an  appeal  to  this  tribunal,  was  affirmed 
in  March  term,  18S6.  See  9  Lomnana  Reports^  271.  That 
judgment  had  decreed  to  the  wife  of  the  plaintiff,  the  tract  of 
land  she  claimed,  and  allowed  the  defendant  twelve  hundred 
dollars  for  his  improvements  as  a  possessor  in  good  faith.  It 
provided  that  no  writ  of  possession  was  to  issue  until  the 
plaintiff  should  pay  to  the  defendant  the  said  sum,  or  deposit 
it  in  the  clerk's  office  for  his  benefit.  The  appeal  taken  by 
plaintiff  from  this  judgment,  not  being  a  suspensive  one,  an 
execution  was  issued  at  the  instance  of  the  defendant,  for  the 
sum  awarded  to  him  for  his  improvements.  This  execution 
was  enjoined  by  the  plaintiff,  who  relies,  in  this  court,  on  the 
following  points : 

I.  That  the  appeal  was  yet  pending,  or,  at  least,  that  the 
decree  of  this  court  not  having  yet  been  recorded  below,  no 
proceeding  could  be  had  there  for  want  of  jurisdiction. 

II.  That  this  judgment  was  only  in  favor  of  plaintiff,  and 
gave  defendant  no  active  right,  but  merely  an  exception  to 
maintain  himself  in  possession  until  he  was  paid  for  his 
improvements ;  and,  moreover,  that  it  created  no  personal 
liability  against  plaintiff. 

III.  That  the  defendant  had  no  right  to  issue  an  execution 
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against  plaiDtifT  until  he  had  redtored,  or  offered  to  restore  to  EimmH  Dirr. 
her  the  land.  March,\%^, 

These  several  points  being  somewhat  connected,  will  be  uevrom  nuz. 
considered  together.  It  appears  to  us,  that  the  decree  in  wintkb. 
the  petitory  suit  contained  two  distinct  judgments,  one  in 
favor  of  the  plaintiff  for  her  land  ;  and  one  in  favor  of  defen- 
dant for  the  value  of  his  improvements.  No  delay  was  fixed, 
no  condition  was  attached  to  the  execution  of  the  latter.  If 
the  plaintiff  was  dissatisfied  with  this  absolute  judgment 
against  her,  she  should  have  taken  a  suspensive  appeal.  It 
is  difiScult  for  us  to  consider  this  judgment  as  containing  in 
fiivor  of  defendant  only  an  exception,  when  it  decrees  to  him, 
positively  and  unconditionally,  a  sum  of  twelve  hundred 
dollars.  It  is  true  that  for  his  protection  the  decree  provides 
that  the  land  is  not  to  be  taken  from  him  until  he  be  paid 
that  sum ;  but  it  does  not  follow  that  the  plaintiff  is 
authorized  to  withhold  the  amount  awarded  to  defendant 
until  she  chooses  to  take  possession  of  the  land.  It  would  be 
rendering  the  possessor  a  tenant  at  will  for  years,  liable  to  be 
driven  away  at  any  moment  it  would  suit  the  interest  or  con- 
venience of  the  owner.  If  he  be  evicted  by  a  judgment 
which  the  owner  has  provoked,  he  is  as  much  entitled  to 
receive  the  money  decreed  to  him,  as  the  owner  may  be  to 
resume  possession  of  his  land.  Of  what  avail  to  him  would 
be  the  precarious  tenure  under  which  he  would  hold  the  land? 
Would  he  cultivate  it  without  the  certainty  or  hope  of  enjoy- 
ing the  fruits  of  his  labor  1  Surely  not.  We  must,  therefore, 
say,  that  this  decree  contains,  in  favor  of  the  defendant,  a 
substantive  judgment,  which  he  must  have  the  right  of 
enforcing  according  to  law.  No  reason  has  been  given  for 
the  assertion  that  this  judgment  creates  no  personal  liability 
against  the  plaintiff,  except  the  supposed  hardship  to  her  that 
in  case  she  is  unable  to  pay  for  the  improvements,  and  the 
property  does  not  sell  for  a  sum  sufficient  to  satisfy  them, 
she  would  remain  liable  for  the  surplus  and  thus  be  ruined ; 
perhaps  for  having  attempted  to  enforce  her  legal  rights.  No 
doubt,  in  cases  where  the  claimant  is  poor  and  the  improve- 
ments are  considerable,  this  is  likely  to  happen ;  but  then,  it 
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Ejumu  DitT.  18  the  misforiuoe  of  the  dairoani  thai  he  is  wiiboot  means, 
Mareh,iMo.    or  that  the  property  is  sacrificed.      Relief  must  be  sought 

Mienom  n  inc!  elsewhere  thaii  at  our  baods.  It  would  be  desirable  that  in 
cases  of  eviction,  the  owner,  even  after  judgment,  should 
have  the  privilege  of  freeing  hioiself  from  all  liability  under 
it,  by  surrendering  his  rights  to  the  possessor  wheo  he  is 
unable  to  comply  with  the  judgment ;  we  know,  however, 
of  no  law  giving  any  such  right.  But,  it  is  said,  that 
admitting  this  judgment  to  be  executory  in  favor  of  the 
defendant,  he  had  no  right  to  issue  an  execution  until  be  bad 
restored,  or  offered  to  restore  to  the  plaintiff  her  land.  To 
this  it  is  a  sufficient  answer  to  say,  that  the  judgment 
expressly  authorizes  the  defendant  not  to  deliver  the  land 
until  he  is  paid.  The  offer  to  deliver  it  would  have  been  a 
vain  and  idle  formality,  because,  under  her  judgment,  the 
plaintiff  always  had  it  in  her  power  to  take  the  land  without 
consulting  defendant's  wishes ;  her  right  to  the  land  is  abso- 
lute on  her  paying  to  defendant  the  sum  awarded  to  him.  If 
she  fails  or  neglects  to  pay  such  sum,  the  defendant's  right  is 
equally  absolute  to  enforce  its  payment  in  due  course  of  law. 
The  injunction  ought,  in  our  opinion,  to  have  been  dissolved, 
and  it  is  our  duly  to  pronounce  such  judgment  as  should  have 
been  rendered  below  ;  but  the  surety  on  the  injunctiou  bond 
not  being  before  us,  no  judgment  can  be  pronounced  against 
him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed,  and, 
proceeding  to  render  such  judgment  as  ought  to  have  been 
given  below,  it  is  further  ordered  and  decreed,  that  the 
injunction  be  dissolved,  and  that  the  defendant  recover  of  the 
plaintiff,  twenty  per  cent,  as  damages  on  the  amount  of 
the  judgment.  The  execution  of  which  was  enjoined,  and 
that  plaintiff  pay  costs  in  both  courts. 
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APPIAL   FEOM  THB    COURT  OF  THS    8K001CD    JUDICIAL  DIBTftlOT,  FOE  TBS 
FAKItH  OF  ASOB1I8ION,  THI   JUDGE   OF  THB  DISTRICT,  FRB8IDINO. 

The  wages  of  an  oyeneer  are  prescribed,  after  the  lapse  of  three  jrwni 
from  the  time  the  senrices  are  renderedt  aotwithstandtng  they  mej  hRve 
heen  eontinaous  from  the  commencement  to  the  time  of  instituting  suit. 

Where  soit  is  for  six  years  wages  of  an  overseer,  prescription  bars  so  much 
M  has  not  accmed  within  the  last  three  years  before  bringing  svut. 

This  is  an  action  to  recover  six  years  wages,  as  an 
overseer. 

The  plaintiff  instituted  his  suit  the  2d  January,  1838,  and 
alleged,  that  he  was  employed  by  the  defendant  as  an 
overseer,  to  superintend  his  plantation  and  slaves,  the  first 
of  January,  1832,  and  had  continued  in  his  employ  to  this 
time,  and  performed  his  duties  faithfully,  and  that  his 
services  were  worth  one  thousand  dollars  per  annum  ;  that 
the  defendant  is  indebted  to  him  in  the  further  sum  of  six 
hundred  dollars  for  moss  sold. 

The  plaintiff  further  shows,  that  the  defendant  refuses  to 
settle  with  him,  and  pay  the  amount  justly  due.  He, 
therefore,  prays  judgment  for  six  years  wages  from  the  first 
January,  1832,  until  the  first  January,  1838,  and  for  the  value 
of  his  moss,  amounting  to  six  thousand  six  hundred  dollarsi 
and  that  he  have  a  writ  of  provisional  seizure  for  the  last 
year's  salary  against  the  crop. 

The  defendant  pleaded  a  general  denial  ;  admitted, 
however,  the  plaintiff  had  been  in  his  employ,  but  was 
ignorant  of  the  business  of  managing  a  plantation,  or  of  an 
overseer ;  and  that,  in  consequence  of  this,  his  crops  were 
greatly  inferior ;  so  much  so,  that,  on  an  average,  they  were 
not  suflScieot  to  pay  the  expenses  of  the  plantation,  and  to 
his  damage  ten  thousand  dollars.  He  also  sets  up  an  account 
for  moneys,  and  other  articles  advanced  to,  and  on  account 
of  the  plaintiff,  all  of  which  he  pleads  in  reconvention,  and 
also  prescription. 

70        VOL.  XIV. 
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Emtibv  Dirr.      The  district  judge,  after  hearing  the  evidence,  adjusted 
Marek,iu¥i.   the  accounts  between  the  parties,  and  gaye  judgment  in 
favor  of  the  plaintiff  for  five  thousand  five  hundred  and  sixty- 
eight  dollars,  from  which  the  defendant  appealed. 

Ilshy  and  JfiehoUsy  for  the  plaintiff: 

The  plea  of  prescription,  (a  plea  peculiarly  odious  in  this 
case,  unmitigated  as  it  is  by  the  least  pretence  of  payment) 
cannot  avail  the  defendant.  The  code,  treating  of  the 
prescription  of  one  year,  declares,  that  in  the  cases  to  which 
this  preicription  attaches,  continuity  is  no  bar  to  prescription, 
and  thereby  it  certainly  affirms,  ex  conoerso^  that,  in  all  other 
cases,  U  is  a  bar — men/to  unus  exclusio  est  alUrius.  The 
inapplicability  of  the  law  declaring  continuity  no  bar  to  cases 
like  the  present,  has  been  consecrated  by  this  court,  in  4 
Louisiana  Reports,  128  ;  10  Louisiana  Reports,  201. 

JUiles  TayhTy  for  the  defendant  and  appellant': 

1.  The  plaintiff  sets  up  a  verbal  contract,  and  has  failed  to 
prove  one. 

2.  The  value  of  plaintiff's  services,  rendered  to  the 
defendant  as  overseer,  is  not  proved. 

S.  The  claim  of  plaintiff,  for  services  rendered  to  the 
defendant  as  his  overseer,  at  any  time  previous  to  the  three 
years  immediately  preceding  the  institution  of  his  suit,  is 
barred  by  the  prescription  of  three  years.  Louisiana  Code^ 
S499,  SdOP,  3503  ;  6  Martin,  Jf.  S.y  228 ;  5  Loui$iana 
Reports,  15 ;  10  Louisiana  Reports,  204. 

Morphy,  /.,  delivered  the  opinion  of  the  court : 

This  is  a  suit  to  jecover  wages,  as  defendant's  overseer,  for 
the  last  six  years.  The  petitioner  claims,  moreover,  the 
proceeds  of  a  certain  quantity  of  moss,  sold  by  the  defendant 
for  his  account.  Defendant  answers,  that  he  entrusted 
plaintiff  with  the  management  of  his  plantation,  at  the  request 
of  said  plaintiff,  who  represented  himself  as  qualified  to  act 
as  an  overseer,  and  as  possessing  experience  and  skill  in  the 
management  of  a  sugar  plantation  ;  that,  instead  of  being 
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«o  qualified^  the  plaintiff  was  entirely  ignorant  of  the  business  Eaitbbk  Drrr. 
he  undertook,  or  so  intentionally  mismanaged  defendant's    March^tMk 
estate,  that  it  yielded  crops  very  inferior  to  what  it  was        oriaap 
susceptible  of  producing,  and  hardly  sufficient,  on  an  average, 
to  pay  the  expenses  ;  that,  in  consequence  thereof,  defendant 
has  suffered  damages  to  the  amount  of  ten  thousand  dollars, 
which  he  demands  in  reconvention,  together  with  divers- 
other  claims  set  forth  in  his  answer.     He  pleads  also  the 
prescription  of  three  years,  given  by  article  SdOS,  of  the 
Louisiana  Code,  against  the  claims  of  overseers. 

This  plea  presents  the  only  question  of  law  for  our  decision 
in  the  cause.  It  is  urged  by  the  plaintiff,  that  the  continuity 
of  his  services,  as  overseer,  presents  an  obstacle  to  the 
application  of  prescription  ;  that  the  Louisiana  Code,  article 
S600,  in  treating  of  the  prescription  of  one  ye^ir,  declares, 
that  in  the  cases  to  which  this  prescription  attaches,  continuity 
is  no  bar  to  prescription,  thus  affirming,  says  the  counsel,  the 
converse  proposition,  that,  in  all  other  cases,  it  is  a  bar.  This 
reasoning  is  far  from  being  conclusive.  Arguments  thus 
drawn  aconh'arioy  seldom  have  the  weight  attached  to  them. 
They  are  sometimes  found  to  be  of  no  value  at  all,  when  the 
reason  of  the  particular  law  is  inquired  into,  from  which  an 
inference  is  attempted  to  be  deduced.  That  part  of  article 
3500,  referred  to,  is  taken  verbatim  from  the  Napoleon  Code ; 
its  framers  found  it  expedient  to  provide  in  it  that  continuity 
of  services  should  be  no  bar  to  prescription,  in  order  to  remove 
doubts  which  might  otherwise  have  arisen,  on  account  of  the 
anterior  jurisprudence  of  that  country;  until  then,  it  had 
been  held,  that  the  right  of  action  of  all  menud  servants 
accrued  only  when  they  left  the  service  of  their  masters. 
^^  Jf^Hamt  pas  vaMomaabUi^  says  Legrand,  ^*  qv?un  serviUwr 
demeurarU  encore  au  service  de  son  maltre  entreprenne  de  lid  fake 
fine  sommation,^^  Thus  prescription  began  to  run  only  when 
the  services  ceased  to  be  rendered.  If  such  be  the  origin 
and  intendment  of  that  provision  of  the  N&poleon  Code, 
which  has  found  its  way  into  our  laws,  it  should  seem  that  an 
inference  quite  the  reverse  of  that  contended  for,  should  be 
drawn  from  article  3500,  to  wit :  that  continuity  of  services 
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EMniai  UwT.  shoidd,  II  fortkri,  be  no  bar  to  prescripUon  for  the  daioM  of 
JiorcA,  lOM.    a  higher  grade,  embraced  by  article  S50S,  and  for  wbkh  a 
*  loQger  time  is  provided  by  law.    Sucht  moreover,  seems  to 
lot      have  beea  the  oooslruction  heretofore  given  to  it  by  ihii 
court.     S   lamiana  Rqntrti^  15;    CodU  ts.    Cotkm;  € 
Jtfisrfaili  JV*.  iS.,  516 ;  Judk^$  Hein  vs.  BrmL      As  to  the 
ether  claims  set  up  against  each  other  by  these  parlieSi  we 
fully  concur  in  the  view  taken  of  them  by  the  judge  below. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed, 
and  that  plaintiff  recover  of  defendant  two  thousand  five 
hundred  and  sixty-eight  dollars  and  forty-nine  and  a  half 
cents,  with  privilege  upon  the  sequestered  properly  for  ooe 
thousand  dollars,  amount  of  wages  for  the  last  year,  together 
with  costs  in  the  lower  court ;  thoee  of  this  appeal  to  be  borne 
by  the  plaintiff  and  appellee. 


DtjHCAif^i  emrmcs  v$.  duitcan^s  hetes. 

4f  PBU*  VftOM  TBB  OOUET  OV  PftOIATftlf  VOS  TUE  YAEISB  OF 

BAST  BATON   BOUOB. 

OoiiipeeiSII«ii  caauMVi  take  pltoe  between  debts  which  a  putj  owes  u 
estBte,  vnder  «daiiiii8tration,  and  those  which  it  owes  him.  He  ttifl 
vetailis  his  interast  to  make  opposition  as  a  creditor,  ahhongh  it  may 
Ubh  out  ultimately  that  he  is  a  debtor  fiw  a  btlaaee  doe  theestele. 

The  syndics  of  the  creditors  of  the  estate  of  Wm.  DuocaOi 
deceased,  filed  their  tableau  of  distribution,  in  which  they 
placed  the  heirs  of  A.  L.  Duncan  as  debtors  for  the  amount 
of  two  judgments,  and  int^est,  amounting  to  seven  thousand 
one  hundred  and  twenty-seven  dollars  and  thirty-one  ctoiB, 
while  they  are  credited  by  a  judgment  against  the  estate  and 
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Mardt,lUO. 

DimCAll% 

mines 
sovcAir^ 


iateresi  thereon,  amounting  to  three  thousand  eight  hundred  Eimas  Dm. 
and  fourteen  dollars  and  eighty-seven  cents. 

The  defendants,  heirs  and  legal  representatives  of  Abner  ' 
L.  Duncan,  deceased,  opposed  the  tableau  of  distribution  on 
varioue  grounds ;  and  especially  that  they  ought  to  be  placed 
thereon  as  creditors  for  ten  thousand  dollars.  They  further 
oppose  the  allowance  of  claims  to  various  other  creditors  as 
injurious  to  them,  and  deny  that  the  estate  of  Wm.  Duncan 
is  in  any  manner  indebted  for  these  claims.  For  these  and 
other  reasons,  they  pray  that  the  tableau  and  petition  for  its 
homologation  be  rejected  and  dismissed. 

There  was  an  agreement  between  the  parties,  that  the 
heirs  of  A.  L.  Duncan  should  not  be  compelled  to  pay  until 
k  should  be  ascertained,  upon  a  final  judgment  homologating 
the  tableau,  what  amount  is  due  them  from  the  estate  of 
Wm.  Duncan. 

From  the  mass  of  evidence  which  was  produced,  the  judge 
of  probates  was  still  of  opinion,  the  opponents  failed  to  prove 
the  matters  set  up  in  their  opposition,  and  especially  against 
the  claims  of  the  other  creditors  objected  to.  There  was 
judgment,  dismissing  the  oppositions,  and  the  opponents 
appealed* 

This  court  affirmed  the  judgment  below,  because  it 
appeared  the  appellants  stand  on  the  tableau  as  debtors  in  a 
much  larger  sum  than  they  are  credited  with  ;  so  that  they 
are  debtors  for  a  balance,  and  without  interest  to  contest  the 
claims  of  the  creditors. 

A  rci-bearing  was  prayed  for,  and  obtained,  on  the  ground 
that  the  claim  or  debts  for  and  against  the  appellants,  placed 
on  the  tableau,  could  not  be  compensated  and  opposed  so  as 
to  extinguish  each  other. 


Brunety  for  the  plaintiff  and  appellees,  contended  that  the 
tableau  was  properly  homologated  ;  that  the  judgment  debts 
against  the  appellants  were  final,  and  formed  res  judicata 
between  all  the  parties,  and  could  not  be  changed ;  that 
there  was  no  evidence  to  sustain  any  part  of  the  opposition, 
and  it  could  be  viewed  in  no  other  light  than  an  eflfort. 
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Ea«tbrii  Diit.  continued  through  some  sixteen  years,  to  get  rid  of  the 
Mardi^  1840.    payment  of  the  purchase  money  of  property  purchased  at  the 
sale  of  Wm.  Duncan's  estate. 


■TVDICS 


C.  M,  and  F.  D.  Conrady  for  the  appellants,  insisted,  that 
the  claims  which  they  opposed  were  unsupported  by  evidence, 
and  should  be  rejected. 

BvUardy  /.,  delivered  the  opinion  of  the  court : 
A  re-hearing  was  granted  in  this  case,  on  the  suggestioa 
that  the  court  was  mistaken  in  point  of  fact,  in  supposing  that 
the  appellants  were  not  creditors  of  the  insolvent.  Upon 
looking  again  into  the  record,  we^nd  that  William  Duocan 
whose  estate  is  administered  by  syndics,  was  indebted,  at  his 
death,  to  A.  L.  Duncan,  and  that  the  latter  purchased  largely 
at  the  sale  of  his  effects.  If  compensation  took  place  then, 
the  latter  would  probably  turn  out  to  be  debtor,  instead  of 
creditor,  of  the  estate.  But  such  could  not  be  the  case,  and 
we  are  of  opinion,  that  he  retained  all  his  rights  as  creditor, 
to  make  opposition  to  the  tableau,  notwithstanding  the 
amount  he  owed  to  the  estate  as  a  purchaser,  and  notwith- 
standing any  agreement  that  nothing  was  to  be  paid  until 
the  final  settlement  of  the  tableau.  But  we  look  in  vain  for 
the  evidence  in  support  of  those  claims  to  which  the  appellants 
made  opposition  in  the  court  below,  and  justice,  in  our 
opinion,  requires  that  the  case  should  be  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  reversed,  and  that  the 
case  be  remanded  for  further  proceedings,  according  to  law, 
the  appellees  paying  costs  of  this  appeal. 
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MUNICIPALITY   NUMBER  TWO   V8,   HENNEN. 

APPBAL     FROM    THB     OOUET     OF     THB     FIEBT    D18TK1CT,     JUDGB 

BUCHANAN,  rBBSIOINO. 

The  remedy  giFen  to  the  owner  of  property  to  promeate  the  filU  endUre^ 
or  purchaser  fiuling  to  comply  with  his  bid,  is  oommolative.  He  may 
elect  to  prosecQte  the  purchaser  for  a  specific  compliaooe  with  the  terms 
of  sale,  or  for  damages,  or  he  may  proceed  to  a  re-sale,  at  the  ritk  of 
the  first  purchaser. 

The  Tender,  in  prosecuting  the  foUe  ene?Ure^  cannot  recover  the  difference 
between  the  first  and  last  sale,  if  he  bids  in  his  own  property. 

80  the  legal  owner,  or  mandatory  of  the  owner,  who  is  alone  interested  in 
a  sale  at  auction,  is  equally  incompetent  to  purchase  property  at  such 
sale  ;  and  so  far  as  the  foUe  enetUre  is  concerned,  the  sale  is  null  and 
void. 

This  is  an  action  to  recover  the  sum  of  forty-one  thousand 
five  hundred  dollars  from  the  defendant,  as  the  difference 
between  the  first  and  second  sales  of  certain  property  bid  in 
by  him,  an4  re-sold  at  his  risk,  for  the  alleged  refusal  to 
comply  with  the  condition  of  the  first  sale. 

The  record  shows,  that  on  the  29th  August,  1836,  the 
Second  Municipality  entered  into  an  agreement  with  the 
Messrs.  Frerets,  and  Messrs.  Debuys,  and  others,  for  the 
purchase  of  a  square  and  a  half  of  ground,  on  which  their 
cotton  presses  then  stood,  on  certain  conditions,  the  most 
material  of  which  were,  that  the  property  should  be  divided 
out  into  small  lots,  and  sold  at  public  auction.  The  munici« 
pality  guarantied  to  the  vendors,  that  the  property  should 
bring  at  least  three  hundred  and  seventy-five  thousand 
dollars,  and  the  municipality  entitled  to  receive  whatever 
amount  was  over.  The  sellers  guarantied  and  made  (he 
titles  to  the  purchasers,  and  received  in  payment  endorsed 
notes,  at  one,  two,  three,  four  and  five  years,  with  six  per 
cent,  interest  per  annum,  and  secured  by  a  special  mortgage 
on  the  property. 

This  property  was  put  up  at  auction  the  first  of  February, 
18S7,  after  having  been  duly  advertised,  with  the  terms 
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Eaiitxbh  Dirr.  and  condiiioDs  of  sale,  as^  <'  the  property  of  the  Second 
Marck^iMk    Municipality.''    At  this  sale,  D.  N.  Henoeo,  the  defeodanl, 

inrviciPAUTT  ^'^  ^^  seven  lots,  for  the  aggregate  sum  of  ninety-two 
"^'^^  thousand  five  hundred  dollars.  The  plaintiffs  allege,  thai 
the  defendant  failed  and  refused  to  comply  with  the  terms 
and  conditions  of  sale,  although  the  titles  to  the  lots  in  ques- 
tion were  tendered  to  him.  On  the  Ist  February,  1838,  the 
property  purchased  by  Hennen  was  sold  by  order  of  the  muni- 
cipality, at  the  risk  of  Hennen,  when  T.  W.  CoUens  became 
the  purchaser  of  part  thereof,  and  the  municipality  of  the 
balance.  On  the  9th  May  following,  that  purchased  by 
Collens  was  re-sold  at  his  and  Hennen's  risk,  and  bought  in 
by  the  Second  Municipality.  The  difference  between  the 
price  bid  by  Hennen  at  the  first  sale,  in  February,  1887,  and 
the  price  at  which  the  property  was  bid  in  by  the  munici- 
pality at  the  last  sales,  made  at  his  risk,  is  forty-one  thousand 
five  hundred  dollars,  for  which  this  suit  is  brought,  and  for 
which  judgment  is  prayed  against  the  defendant.  Th« 
defendant  admits  the  first  sale  to  him,  as  the  highest  bidder, 
for  ninety-two  thousand  five  hundred  dollars,  but  denies  that 
the  plaintiffs  were  the  vendors,  or  could  legally  own  aaid 
property ;  that  they  have  no  cause  of  action,  and  none  exists 
against  him ;  but  avers,  that  if  any  claim  can  arise  out  of 
the  sale  of  February,  1837,  against  him,  or  cause  of  action, 
the  same  vests  in  and  belongs  to  those  who  were  the  owners 
of  said  property,  and  who  were  to  give  title  to  the  same* 
He  further  avers,  that  he  did  offer  to  the  owners  to  comply, 
in  every  respect,  with  the  terms  of  said  sale,  and  require  of 
them  a  title  in  conformity  therewith,  but  that  they  refused  to 
comply  with  said  adjudication  ;  that  so  far  from  being  put  in 
default  or  delay  by  the  plaintiffs  for  failing  to  comply,  he  did 
all  in  his  power,  or  that  the  law  could  require,  to  carry  said 
contract  into  effect. 

The  defendant  further  avers,  that  from  the  reftisal  and 
neglect  of  said  parlies  to  carry  said  contract  into  effect,  be 
considered  it  at  an  end,  and  that  he  has  now  the  right  to 
have  it  rescinded  and  annulled  ;  that  the  plaintiffs  can,  in 
no  event,  have  any  claim  against  him  for  damages,  inasmuch 
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ns  tbey,  or  the  owners  of  said  property,  failed  to  put  him  in  Eastshh  Dm. 
default  by  offering  (o  make  a  legal  title  thereto ;  and,  by  not    Mixrch,  i$Ao. 
fulfilling  any  of  the  requisites  of  (he  law,  he  denies  that  the   xmiciPAUTT 
property  was  legally  sold  at  his  risk  and  cost.     On   the       "°'^.^^ 
contrary,  he  avers,  there  are  manifest  errors  and  illegalities       mtiinas, 
in  all  the  proceedings  had  to  effect  said  pretended  sale  at  his 
risk.     He  prnys,  that  the  original  sale  and  adjudication  be 
declared  illegal  and  cancelled,  and  that  the  plaintiffs'  demand 
for  damages  be  rejected. 

Upon  these  issues,  the  cause  was  tried  before  a  jury. 

The  plaint]f&  produced,  in  evidence,  the  agreement  le- 
tween  them,  and  the  Prerels  and  Messrs.  Debuys  and  ethers, 
for  the  sale  and  purchase  of  the  ground  and  cotton  presses 
mentioned,  and  also  the  advertisements,  terms  and  conditions 
of  the  sale  of  February  1,'  1837.  They  also  showed,  that 
the  acts  of  sale  were  drawn  up  by  their  notary  for  the 
defendant  to  sign.  Mr.  Freret,  who  was  to  make  the  titles, 
attended  the  notary's  oflSce  at  the  hour  indicated,  and  the 
defendant  failed  to  appear,  having  been  there  before  the 
hour  fixed,  or  designated  by  himself.  Notice  that  the  acts 
were  prepared  for  his  signature,  was  then  given  in  tmiing  by 
the  notaryy  the  17th  September  following  the  sale.  The 
defendant  declined  accepting  or  signing  the  acts  of  sate. 
Evidence  of  the  re-sale,  by  the  municipality,  at  Hennen's 
risk,  and  the  purchase^  at  said  sale,  by  the  municipality,  at 
half  the  original  price,  was  given.  The  defendant  offered 
no  evidence. 

Upon  the  evidence  and  pleadings,  after  bearing  the  argu« 
ments  of  counsel,  the  jury  returned  a  verdict  for  the  plaintiffs, 
and,  after  an  unsuccessful  effort  to  obtain  a  new  trial, 
from  judgment,  confirming  the  verdict,  the  defendant 
appealed. 

Carter  and  Bmjammy  for  the  plaintiffs : 

1.  On  this  statement  of  facts  the  first  question  that  pre- 
sents itself  is  this :  What  was  the  nature  of  the  contract 
between  Prerets  and  the  municipality  1  We  are  not  aware 
that  there  is  any  reason  why  this  contract  should  be  called 
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Kamsbv  Dm.  by  any  partieular  name,  nor  classed  in  any  particular  cate- 

•^^"^  **^'    gory  J  legislative  foresight  has  not  gone  so  far  as  to  provide 

xusiciFAUTT   particular  classes  within  which  must  necessarily  be  embraced 

'^'J[^^      all  contracts  to  which  the  endless  variety  of  human  aflfairs 

■"»«■•      can  give  rise.      We  must,  therefore,  be  content  to  remain 

subject  to  the  sarcastic  remarks  of  the  defendant's  counsel, 

and  humbly  confess  that  this  is  a  contract  of  which  we  bave 

been  able  to  find  no  counterpart  in  any  books  ihat  we  bave 

consulted  ;  that  it  is  mi  generis* 

That  it  possesses  many  features  of  a  sale  is  most  undoubted ; 
that  thereby  an  equitable  interest  in  this  property  became 
vested  in  the  municipality,  and  a  right  to  control  its  disposal 
to  a  certain  extent  is  equally  clear  ;  but  that  they  were  the 
purchasers  of  the  property  in  the  full  sense  of  the  word  we  do 
not  admit,  because  it  was  expressly  stipulated  that  no  title 
was  ever  to  become  vested  in  them ;  that  the  property  was  to 
be  sold  by  the  Frerets  at  public  auction,  and  titles  passed  by 
them  to  the  purchasers  at  public  auction  ;  and  that  the 
Frerets,  and  not  the  municipality  were  to  receive  the  price  of 
the  public  sale.  True,  if  this  price  exceeded  a  certain 
amount,  the  surplus  was  to  be  paid  by  them  to  the  munici- 
pality :  Why  1  As  a  consideration  for  the  guarantee  of  the 
municipality,  that  the  price  should  not  fall  short  of  this  fixed 
limit.  Who  were  to  pay  the  price  to  Frerets  1  Not  the 
municipality,  but  the  purchasers  at  the  public  auction.  The 
municipality  were  to  have  nothing  to  do  with  passing  the 
title  ;  and  it  was  expressly  agreed  that  they  were  to  be  sub- 
ject to  no  guarantee  ;  but  inasmuch  as  the  gain  or  loss  result- 
ing from  the  sales  exceeding  a  certain  limit,  or  falling  short 
of  it,  was  to  fall  on  them,  they  were  invested  with  the  control 
of  the  sale. 

2.  Defendant  contends :  Ist.  That  the  property  has  not 
been  legally  alienated ;  and  on  this  point  he  relies  on  the 
11th  section  of  the  act  of  17th  February,  1821,  requiring  the 
assent  of  two-thirds  of  the  city  council  to  an  alienation  of 
real  estate;  the  law  does  not  state,  as  defendant's  brief 
would  seem  to  imply,  "  that  this  fact  must  appear  aflSrma- 
tively  by  their  records,  and  cannot  be  presumed."  This  latter 
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clause  18  a  mere  inference  of  defendant,  or  an  exposition  of  Emnmir  Dist. 
what  he  understands  to  be  the  correct  principle  on  this  ^^^.^^o- 
subject.  On  this  point  it  might,  perhaps,  be  sufficient  to  ximic»AUTr 
observe  that  the  law  quoted  is  inapplicable  to  the  present 
case ;  that  this  is  not  the  case  of  a  municipal  body  attempting 
to  alienate  the  public  property  ;  but  an  agreement  with  indi- 
viduals that  they  shall  break  up  an  establishment  pronounced 
to  be  a  public  nuisance,  and  sell  out  the  property  in  lots,  so  as 
to  promote  the  improvement  of  that  part  of  the  city  where 
these  establishments  were  situated.  This  case  is  so  clearly 
out  of  the  whole  scope  and  spirit  of  the  enactment,  which  is 
a  safe-guard,  thrown  by  the  legislature  around  the  real  estate 
owned  by  the  municipality,  to  prevent  ill-advised  and  doubtful 
measures  tending  to  the  too  easy  squandering  of  its  resources, 
that  a  simple  statement  of  the  facts  of  this  case  would  seem 
to  afford  an  ample  refutation  of  this  ground  of  defence.  But 
the  interests  of  the  municipality  and  of  others  to  an  immense 
amount  are  involved  in  the  decision  of  this  question,  and  its 
importance  must  form  our  excuse  for  going  more  into  detail, 
than  would  be  required  merely  for  the  purposes  of  the  present 
controversy. 

The  records  of  the  proceedings  of  the  council,  at  repeated 
sessions,  have  been  offered  in  evidence,  and  through  a  long 
series  of  deliberations  it  is  shown  by  those  records,  that  the 
sale  of  the  property  in  question  was  ordered  and  ratified  by 
resolutions  stated  to  be  passed ;  the  records  stating  also 
that  all  the  members.were  present.  These  records  are  signed 
by  the  Recorder.  It  is  contended  that  this  is  not  sufficient, 
because  the  ayes  and  nays  were  not  recorded,  or,  in  other 
words,  that  this  court  must  presume,  contrary  to  the  statement 
on  the  records,  that  these  resolutions  were  not  passed  ;  for,  if 
it  required  a  vote  of  two-thirds  to  pass  them,  and  that  mem- 
ber did  not  vote  affirmatively,  they  were  not  passed,  but 
rejected.  We  contend  that  the  presumption  of  law  is,  that 
the  proceedings  of  public  officers  are  regular  till  the  contrary 
appears ;  that  a  party  impeaching  the  regularity  assumes  the 
burden  of  proving  the  irregularity,  which  is  an  affirmative 
eusceptiUe  of  proof;  that  the  records  are  conclusive  evidence 
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Rjjnnv  DitT.  that  these  resolutions  were  passed ;  or,  if  not,  at  all  events 

'^*°^^^^-    such  prima  facie  evidence  as  to  throw  on  the  defendant  the 

MCHiGiPALmr  burden  of  proof,  that  four  members  voted  against  them,  this 

vo^o      Quiuber  being  necessary  to  defeat  them  in  a  council  composed 

■B«n.      of  ten  members. 

On  this  point  we  cite  **  JlngeU  ^  Jlme$  on  Coffora&om^ 
128  to  158,  and  the  authorities  there  cited.  Adams  V9.  his 
Creditors,  anU  464. 

S.  The  defendant  denies  having  been  legally  put  in 
default.  The  whole  of  his  argument  on  this  point  is  baaed 
on  a  mistake.  His  statement  of  facts  is  incorrect.  He  omits 
to  notice  his  own  letters  of  25th  April  and  5th  July,  18S7. 
In  these  letters,  it  is  explicitly  avowed  by  him  that  he  had 
been  requested  to  comply  with  the  terms  of  sale.  The  whole 
doctrine  of  putting  in  default  is  one  purely  technical,  having 
no  bearing  on  the  real  merits  of  a  controversy^  and  was  so 
considered  by  this  court,  when  it  reluctantly  adjudicated  the 
case  of  £rwin  vi.  Fenwick,  6  JV*.  S.,  230,  in  favor  of  defen- 
dant. Our  law  does  not  require  any  particular  form  for  that 
purpose,  3  Lotiiftana  Aeporit,  385 ;  and  a  party  may,  by 
changing  a  passive  into  an  active  breach  of  contract,  waive 
the  necessity  for  putting  him  in  default;  as  in  the  case  of 
Kelly  vs,  Caldwell,  4  Louiriana  ReporUy  40,  where  the  party, 
called  in  to  comply  with  his  contract,  answered,  that  **  he 
considered  it  at  an  end."  So^  in  the  present  case,  Hennen 
having  agreed  to  furnish  the  endorsement  of  Lea  and  Penn, 
and  having  procured  that  of  the  former,  deposited  the  notes 
with  the  notary,  that  they  might  be  endorsed  by  Penn  and 
delivered  to  his  vendors;  but  unable  to  procure  Penn's 
endorsement,  he,  as  shown  by  his  letter  of  5th  July,  with- 
drew the  notes  from  the  notary,  and  thus  actively  violated  his 
contract,  which  active  violation  rendered  a  putting  in  default 
unnecessary ;  but  the  whole  correspondence  and  evidence  of 
Freret,  J.  B.  Marks  and  J.  Marks,  will  satisfy  the  court  that 
he  was  repeatedly  required  to  comply  with  the  terms  of  sale, 
and  always  refused.  But  we  are  told  that  the  acts  of  sale 
were  not  signed  by  the  municipality,  nor  was  their  warranty 
tendered.      This  is  so  mere  a  quibble,  that  we  could  not 
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believe  it  would  be  seriously  insisted  on  in  this  court.    By  the  Eiflrxui  Dur. 

public  advertisements,  the  purchasers  were  notified  that  they    March,\Mi, 

were  to  receive  their  titles  and  their  guaranty  from  Frerets. 

Defendant  contends  that  this  meant  from  Frerets  and  the 

municipality.      It  would  not  be  going  too  far  to  hazard  the 

assertion,  that  not  an  individual  in  the  city  of  New-Orleans, 

who  read  the  advertisement,  was  deceived  as  to  its  meaning ; 

that  no  one  person  who  bid  at  the  sale  expected  a  deed  to  be 

offered  by  the  municipality,  or  that  the  defendant  himself 

ever  dreamed  of  such  a  demand  till  his  counsel  found  it  out 

for  him  in  this  suit.    The  words  of  the  advertisement  are  such 

as  to  exclude  such  an  idea,  if  taken  as  the  code  requires,  in 

their  usual  sense,  without  attending  so  much  to  grammatical 

rules,  as  to  general  and  popular  use :  Civil  Code,  1941.    But 

if  defendant  was  entitled  to  the  warranty  of  the  municipality, 

by  the  terms  of  the  auction  sale,  he  had  a  tender  of  it ;  for, 

by  the  acts  offered  to  him,  signed  by  Freret  and  others,  at 

page  59,  it  is  stated,  that  the  property  is  conveyed  to  him  by 

virtue  of  ihe  adjudication  at  auction,  and  in  conformity  with 

it ;  so  that,  if  this  adjudication  entitled  him  to  the  warranty 

which  he  now  requires,  he  received  it. 

It  is  proper  to  observe,  that,  when  called  on  to  comply  with 
the  terms  of  sale,  Hennen  did  not  require  any  warranty  from 
the  municipality ;  that  he  expressed  no  dissatisfaction  with 
the  deed  tendered  ;  that  he  merely,  by  his  letter  to  Freret, 
stated  that  he  wanted  some  information  about  the  title ;  and 
finally,  that  even  by  his  very  answer  filed  in  the  suit,  he 
expressly  disclaims  to  have  contracted  with  the  municipality ; 
and  yet  is  now  contending  that  he  did  contract  with  them, 
and  relied  on  their  warranty.  They  are  so  palpably  and 
absurdly  inconsistent  as  to  require  no  comment. 

This  court,  by  the  decision  in  Stewart  vs.  Paulding,  has 
decided  that  the  tenjler  of  an  act  of  sale  was  necessary  to 
put  a  party  in  default  in  proceedings  U  la  foUe  enchtre ;  but  it 
did  rK)t,  and  could  not,  sanction  a  doctrine  so  fraught  with 
pernicious  consequences,  so  favorable  to  parties  in  bad  iaith 
seeking  to  evade  their  obligations,  as  to  decide  that,  if  a  bill 
of  sale  be  tendered,  and  no  objection  made  as  to  its  sufilciency. 
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EitTimR  Oin.  the  party  to  whom  it  is  tendered  can  afterwards  escape  his 
March,\Mo.    responsibility  by  picking  flaws  and  searching  for  irregularities 
MunciPALrn   till  then  unnoticed, 
so.  TWO  *phQ  ^jig^  ^f  ^  i^g^i  tender  is  perfectly  analogous.    Such 

■sHirxv.  tender  can  only  be  made  in  gold  or  silver ;  yet  it  is  well 
settled,  that  if  payment  be  offered  in  bank  notes,  and  no 
objection  be  made  at  the  time,  the  legality  of  the  tender 
cannot  afterwards  be  disputed. 

4.  We  next  arrive  at  the  third  ground  of  defence,  viz : 
That  the  property  was  not  re-sold  in  strict  compliance  with 
the  terms  of  article  2589,  of  Civil  Code,  that  it  is  a  forced 
alienation  of  property,  and  that  all  the  forms  of  law  must  be 
strictly  pursued. 

If  necessary  in  this  cause,  we  think  it  would  not  be  difficult 
(0  show  that  defendant  is  mistaken  in  the  opinion  that  the 
proceeding  technically  known  as  the  folk  enchitre  is  a  forced 
alienation  of  the  property  of  the  bidder  at  (he  first  sale.  True 
it  is,  that  by  article  2686,  the  adjudication  is  the  completion 
of  the  sale,  and  vests  title  in  the  highest  bidder ;  but  this  is 
conditionally,  on  the  event  of  his  complying  with  the  terms 
of  sale,  for  if  he  fail,  article  2589  considers  the  sale  to  him  as 
null,  **  as  if  the  first  adjudication  had  never  been  made.''  The 
vendor  re-sells  his  property,  not  that  of  the  bidder  in  default, 
and  the  difference  in  price  between  the  two  sales  is  a  simple 
measure  of  damages,  conclusive  between  the  parties,  because 
made  in  such  a  way  as  to  offer  a  fair  test  of  these  damages. 
When,  therefore,  a  vendor  sues  on  the  proceeding  U  lafoUc 
enchtre^  he  does  nothing  more  than  claim  damages  which 
have  become  liquidated  in  a  certain  manner..  This  is  the 
true  nature  of  the  foUe  enckh'ej  and  will  be  more  fully 
developed  in  another  portion  of  our  argument. 

Let  us  now  see  under  our  law,  whether  the  formalities 
prescribed  by  article  2589  have  been  complied  with  :  1st 
The  properly  was  advertised  during  ten  days,  and  sold  on 
the  11th.  It  was  first  advertised  on  the  22d  January.  It 
was  sold  on  the  1st  February.  It  was,  therefore,  advertised 
eleven  days,  counting  the  first  and  last,  or  ten  days,  excluding 
one  of  the  extremes.    On  the  Ist  February,  when  the  property 
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was  sold,  it  had  been  advertised  full  ten  days,  viz :  the  ten  Ea&tibh  Dist, 
last  days  of  the  month  of  January.     In.a  ten  days  adver-    ^»^ch,\9Ao. 
tisementy  three  insertions  suffice,  but  the  advertisement  was 
inserted  nine  times  in  one  paper,  and  ten  times  in  the  other. 
See  CMlCode,  1110. 

We  now  come  to  the  question  as  to  the  construction  of  that 
part  of  the  article  which  authorizes  a  re-sale,  at  the  end  of 
ten  days  and  after  the  customary  notices.    There  is  no  doubt 
that  the  construction  contended  for  by  the  defendant  is  correct 
80  far  as  this,  viz :  tha  t  the  word  and  being  a  copulative  conjunc- 
tion, is  cumulative  in  its  meaning,  and  (hat  both  a  ten  days 
delay  and  customary  notices  are  required.     Now,  in  all  sound 
grammatical  construction,  where  two  members  of  a  phrase 
are  connected  by  the  copulative  conjunction,  the  order  of  the 
members  may  be  reversed,  and  the  meaning  remains  the 
same ;  in  this  case,  to  arrive  at  the  true  meaning,  let  us 
reverse  the  order  in  which  the  members  of  the  phrase  are 
placed,  and  then  the  reading  would  be  this  ^'  the  seller  after 
the  customary  notices  and  at  the  end  of  ten  days  may  again 
expose  for  sale  ;"  or,  in  other  words,  if  the  bidder  does  not 
pay  the  price  as  required,  if  he  is  put  in  default,  the  vendor 
must  make  the  usual  advertisements  and' sell  at  the  end  of 
ten  days ;  the  ten  days  are  the  term  during  which  he  is  to 
advertise,  the  nature  or  kind  of  advertisement  is  directed  to 
be  the  customary  notices,  i.  e.,  in  towns  where  newspapers 
are  printed,  the  notices  must  be  through  the  public  gazettes; 
in  parishes  where  no  gazettes  are  printed,  the  notices  must 
be  such  as  are  customary  in  those  parishes.      There  is  no 
article  of  the  code  directing  aU  sales  of  immoveables  when 
required  by  law  to  be  advertised  during  thirty  days.    Where- 
ever  the  law  requires  a  thirty  days  notice  it  expressly  says 
80,  as  in  the  different  cases  of  forced  sale  suggested  in  defend- 
ant's brief ;  the  article  of  the  code  to  which  reference  was 
no  doubt  made,  was  the  article  1108 ;  but  this  strengthens 
the  construction  we  contend  for,  showing  that  what  the  legis- 
lature meant  by  usual  or  public  notices,  was  notices  posted  up 
at  the  public  places ;  the  word  usual  referring  to  the  manner 
of  advertising,  not  to  the  duration  of  advertisement. 
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eASTBBar  DisT.      5.  Bui  We  are  told  thai  the  terms  of  the  firsl  sale  were 
March,\Mo.   changed.     How  1    Thai  at  the  first  sale,  which  took  place 

McnciPAUTT  ^^  ^h^  Isl  February,  18S7,  the  properly  was  sold  at  a  credit 
*%)t7^      ^^  ^"^  ^^®>  three,  four  and  five  years  from  that  date ;  at  the 
second  sale,  which  took  place  on  the  1st  February,  1838^ 
the  property  was  sold  at  the  same  credit  from  the  same  date. 
The  defendant  says  that  we  sold  as  ^*  if  the  first  adjudication 
had  been  made.^    Here  again  is  sophistry,  which  a  liule 
examination  will  soon  make  evident.     What  is  the  meaning 
of  the  words  *^as  if,''  &c.  ?  Simply  this,  that  the  fact  of  the 
first  adjudication,  which,  by  article  2586,  vests  title,  shall 
nol  prevent  a  re-sale,  if  the  purchaser  fail  to  comply,  but  that 
this  re-sale  shall  take  place  *^as  if,"  &c. ;  but  on  what  terras! 
Clearly  as  at  the  first  sale.    What  were  the  terms  of  the  first 
sale?   Equal   instalments,  payable  on  the   1st   February, 
1838-9-40-1-S.     These  were  precisely  the  terms  of  the 
second  sale.     True,  at  the  date  of  the  second  sale  one  term 
.  had  already  become  due  ;  bui  this  cannot  change  the  con- 
struction of  the  law,  which  must  be  interpreted  in  the  same 
way,  whether  the  new  sale  took  place  a  month  or  a  year 
after  the  first.     A  question  may,  indeed,  and  does  arise, 
whether  we  are  guilty  of  laches  in  deferring  the  second  sale 
a  year ;  but  this  is  another  and  different  question.    The  con- 
struction we  give  is  obviously  the  only  just  one.    The  vendor 
who  exposes  property  for  sale,  specifies  such  terms  of  credit 
as  his  circumstances  allow  him  to  offer.     He  knows  at  what 
periods  he  will  need  the  price,  and  fixes  them.     The  bidder 
causes  the  property  to  be  adjudicated  to  himself,  and  then 
fails  to  comply  with  his  contract.     Is  it  not  clear  that  it 
could  never  have  been  the  intention  of  the  lawgiver  that  the 
vendor  should  be  at  the  mercy  of  the  faithless  purchaser, 
who,  by  combining  with  others,  might  protract  ad  mfinitufn 
the  term  of  payment,  and  defeat  the  disposal  by  the  vendor 
of  his  own  property  on  his  own  terms  1    An  interpretation 
leading  directly  and  inevitably  to  such  a  result  as  this,  can 
never  be  sanctioned. 

6.  But  we  are  accused  of  lachesy  of  not  having  re-sold  the 
property  within  a  reasonable  lime.    This  is  a  question  which 
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wa8  not  put  at  issue  in  the. court  below,  and  we  had  not  EAtTimv  i>i«t. 
prepared  ourselves  wiih  testimony  especially  directed  to  this  J^^^ch.  i840. 
point.  Fortunately,  however,  the  evidence  in  the  record, 
and  /acts  of  public  notoriety,  will  convince  this  court  that 
the  jury  were  amply  justified  in  negativing  this  charge. 
The  record  shows  that  Hennen  continued  to  amuse  the 
plaintiffs  With  propositions  for  settlement  and  compliance 
with  the  terms  of  sale,  till  late  in  the  summer  of  1837.  The 
purchase  was  made  by  him  in  February  of  that  year.  The 
commercial  distress  which  still  pervades  our  community 
commenced  (and  this  is  a  fact  of  which  the  court  will  require 
no  proof,)  in  the  month  of  March,  18S7,  and  increased  in 
severity  each  successive  day.  On  the  25th  April,  we  find 
Hennen,  by  his  letter,  still  professing  a  readiness  to  settle. 
We  find  him  depositing  notes,  which,  by  agreement,  were 
to  be  endorsed  by  M.  6.  Penn,  in  the  notary's  ofiice,  with 
the  ostensible  intention  of  completing. the  sale:  And  we 
afterwards  find  him,  on  the  5th  July,  actively  violating  his 
contract,  by  withdrawing  the  notes  which  his  vendors  were 
to  have  received.  If,  at  this  date,  at  a  period  when  the 
danger  of  sickness  drives  from  amongst  us  a  large  portion  of 
our  population,  the  municipality  had  pursued  ila  foUe  «ncA^e, 
no  terms  would  have  been  found  by  defendant  strong  enough 
to  reprobate  the  unwarrantable  severity,  as  he  terms  it,  of 
their  proceeding.  And  because  they  did  not  insist  on  an 
immediate  sale  ;  because  their  indulgence  extended  to  him 
a  delay  of  a  year ;  because  a  period  was  selected,  in  the 
midst  of  the  winter,  one  deemed  the  most  favorable  for  pub- 
lic sales ;  because  a  reluctance  was  shown  by  this  corpora- 
tion to  resort  to  harsh  measures  before  exhausting,  without 
avail,  all  amicable  means,  we  are  told  that  we  were  guilty 
of  lachesy  and  lost  our  remedy.  This  was  a  question  pecu- 
liarly subject  to  the  cognizance  and  decision  of  a  jury,  and 
they  thought  that  there  was  no  laches^  and  this  court  will 
concur  with  them  in  opinion.  The  manner  in  which  the 
plaintifis'  rights  were  asserted,  was  rather  favorable  to 
defendant  than  otherwise,  although  it  could  not  be  expected 
that  he  would  be  satisfied  with  our  measures,  however 
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B4«nft«  Dtvr.  lenient,  as  any  (bat  we  might  adopt  must  necessarily  baF« 
Mareh,\uo.    resulted  in  a  heavy  loss  to  him. 

nwicirAUTv  '^'  Bu^  ^he  objections  to  our  proceedings  under  ibis  article 
«o.  TWO  nfQ  DQ(  y^i  exhausted.  We  are  told  that  we  had  no  right  to 
n.  buy  in  the  property,  that  it  was  our  own,  that  we  cannot  be 
vendor  and  vendee,  that,  consequently,  there  was  no  second 
i^djudication,  and,  therefore,  that  our  measure  of  damages,  as 
provided  by  this  article,  no  longer  exists,  and  that  the  verdict 
of  the  jury,  based  on  this  measure,  must  fall,  being  unsup- 
ported by  evidence,  when  this  basis  is  withdrawn.  In  aid  of 
this  position,  and  of  the  incapacity  of  plainiifls  to  bid  at  the 
sale,  the  cases  of  Baham  v$.  Bach,  13  Louisiana  Reports,  287, 
and  of  Scott's  Executrix  v$.  Grorton's  Executor,  14  LouisiaDa 
Reports,  1 1  ]•— 1 15,  are  relied  on. 

The  former  of  these  decisions  is  too  obviously  correct  to  be 
questioned  by  us.  In  the  eloquent  language  cited  by  the 
judge  who  delivered  that  opinion,  *'  the  principles  on  which 
it  is  based  are  the  noblest  principles  of  morality  and  justice, 
principles  calculated  to  preserve  honesty  between  roan  and 
man.''  What,  then,  is  the  decision  in  the  case  of  Baham  s#. 
Bach  1  That  the  owner  of  a  property  offered  for  sale  at 
public  auction,  has  no  right  to  bid  at  the  sale,  unless  he  pub- 
licly reserves  to  himself  that  right.  Why  t  Because  his 
conduct  is  such  as  to  raise,  in  the  minds  of  the  bystaoders, 
false  impressions  as  to  the  real  value  of  the  property :  because 
it  is  a  fraudulent  artifice,  inducing  them  to  make  higher  bids : 
because  the  seller  thereby  profits  at  the  expense  of  the  pur- 
chaser to  the  full  amount  of  the  enhanced  bid  elicited  by  this 
fraudulent  artifice.  Compare  with  this  decision,  and  the 
reasons  on  which  it  is  based,  the  situation  of  the  vendor,  who 
exposes  property  at  the  fotte  enchht ;  a  proceeding,  the  true 
nature  of  which  is  merely,  as' we  have  already  shown,  the 
fixing  a  fMOSure  ofUqmiaied  daimages^  to  be  paid  by  the  first 
purchaser,  for  his  breach  of  contract.  Does  the  vendor,  by 
bidding  at  this  second  sale,  and  giving  more  for  it  than  any 
one  else,  profit  at  the  expense  of  the  purchaser,  or  does  he 
not,  on  the  contrary  assist  bira  in  dimimsbing  the  measure  of 
damages?    If  this  vrere  a  question  between  tfaicd  persons, 
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who  came  to  bid  at  the  sale»  and  the  manicipality,  they  Bimmv  Uuw. 
might  with  some  appearance  of  justice,  invoke,  in  their  sup-    •MorcA,  is4a 
port,  the  decision  of  Baham  vs.  Bach,  but  when  the  defend*   xumcivAu^ 
ant,  in  ihefoUe  encA^,  complains  that  the  vendors  were  the       '%J^® 
highest  bidder,  he  complains  that  a  lower  bid  was  not  taken,       HBmmi. 
or,  in  other  words,  that  the  damages  charged  against  him 
are  not  heavy  enough.     We  conclude,  that  the  case  of 
Baham  vs.  Bach,  in  its  principles  and  reasoning,  is  entirely 
inapplicable  to  that  now  before  the  court. 

In  the  case  of  Scott's  executrix  v$.  Gorton's  executor, 
however,  this  court  did  decide  that  the  vendor  at  the  first  sale 
could  not  bid  at  ihefoUe  enchtre.  That  this  cause  was  cor- 
rectly decided  we  do  not  presume  to  question,  as  its  circum- 
stances were  such  as  fully  to  bear  out  the  court  in  its  decision, 
independently  of  the  point  now  under  discussion  >  but  we  will 
respectfully  suggest  to  the  court  some  considerations,  which 
induce  us  to  believe  that  the  opinion  expressed,  that  plaintiff 
eould  not  recover  in  that  case,  because  the  vendor  had  bid  at 
the  foUe  enehitre^  is  not  supported  by  law.  The  first  fact  to 
which  we  will  advert  in  support  of  this  position  is,  that  the 
legislature  in  its  provisions  on  this  subject,  anticipated  the 
presence,  at  the /otteencA^e,  of  the  parties  to  the  first  adjudica- 
tion, and  confines  its  prohibition  against  bidding  ^^  to  the  pur- 
chaser at  the  first  sale  and  his  agents."  We  shall  be  answered 
that  this  can  only  be,  because  in  the  nature  of  things,  the  ven- 
dor could  not  be  the  purchaser  of  his  own  property,  and,  there- 
fore, no  prohibition  against  bidding  was  necessary  as  to  him. 
But  the  argument  on  this  subject  contains  a  sophism  which 
must  be  exposed  before  we  can  arrive  at  a  correct  conclusion  ; 
this  sophism  is  based  on  confounding  the  highest  bidder  slI  an 
auction  sale  with  ihepurchaser.  No  law  prohibits;  and  the  deci- 
sion in  Baham  vs.  Bach,  expressly  recognizes  the  right  of  a 
party  to  bid  at  a  public  sale  of  his  own  property,  provided  he 
publicly  reserves  to  himself  that  right ;  the  vendor  then  may 
honestly  and  fairly  have  his  own  property  stricken  down  to 
him  as  the  highest  bidder.  Now,  if  the  object  of  the  foUe 
enehbre  be,  not  to  enforce  a  second  alienation  of  the  property, 
(for  this  was  a  matter  of  indifference  to  the  lawgiver,  and  must 
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EjLfnBii  DiiT.  be  80  to  the  purchaser,)  but  to  fix  the  amouut  of  damages, 
■^^'^»***^'  the  whole  reasoning  which  dictated  the  decision  in  Babam 
xunciFAUTT  vs.  Bach,  as  well  as  that  in  Scott  vs*  Gorton,  is  inapplicable, 
for  the  object  of  the  second  adjudication,  viz :  the  ascertain- 
ing the  highest  value  of  the  property  at  the  re-sale  is  as  well 
and  fairly  attained  by  the  vendor's  becoming  the  highest 
bidder  as  any  oiher  person. 

8.  The  defendants  have  exhausted  all  their  ingenuity  to 
satisfy  the  court  that  this  is  a  forced  sale ;  that  the  auctioneer 
is  a  public  oflScer,  merely  replacing  the  sheriff;  and  that  the 
rules  of  law  applicable  to  forced  sales  must  govern.  If  this 
be  so,  our  right  to  bid  was  very  clear,  for  article  688,  Code  rf 
Practice^  provides,  in  express  terms,  that  a  debtor  may  himself 
bid  for  his  property  offered  for  sale  under  an  execution,  and 
so  may  the  judgment  creditor  ;  and  yet,  if  defendant's  coun- 
sel be  correa,  this  is  an  absurdity  in  the  very  nature  of  things, 
for  a  man's  property  cannot  be  sold  to  himself.  No,  but  it 
may  be  adjudicated  to  him  as  highest  bidder,  and  then  the 
auction  results  not  in  a  sale,  but,  as  it  were,  in  a  kind  'of 
forced  appraisement  of  the  value,  showing  the  extreme  price 
that  can  be  obtained  for  it. 

But  even  if  the  court  adhere  to  its  decision,  in  the  case  of 
Scott  vs.  Gorton,  the  circumstances  of  this  cause  are  such  as 
present  a  necessary  exception.  True  it  is,  that,  by  the  agree- 
ment with  the  Frerets,  equitable  interest  in  this  property  was 
vested  in  the  municipality ;  but  that  agreement  expressly 
provided  that  the  titles  were  to  be  transferred  by  them  to  the 
purchaser^  at  the  auction  sale.  Now,  the  title  of  the  munici- 
pality to  the  property  was  not  complete  till  an  adjudication  to 
them  at  auction,  and  the  adjudication,  far  from  being  a  sale 
of  their  own  property  to  themselves,  was  necessary  to  perfect 
their  title. 

The  argument  on  this  head  is  based,  on  our  part,  on  the 
assumption,  that  the  folle  enc/i^e,  in  its  nature,  is  not  a  forced 
alienation  of  the  property  of  the  bidder  at  the  first  sale,  but  a 
mere  measure  of  damages.  On  this  point,  there  is  a  consi- 
deration which  strikes  us  as  conclusfve,  drawn  from  the  law 
itself.     If  this  be  a  forced  alienation  of  the  properly  of  the 
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first  bidder,  as  contended  for  by  plainttflfs,  and  not  a  means  of  Bimm]i  Dtst. 
liquidating  damages  as  contended  for  by  us,  how  is  it  possible   Mareh^tuo. 
that  the  legislature  could  ever  have  sanctioned  the  absurdity   jnrviciPAUTY 
that,  under  such  hypothesis,  would  be  presented  by  the  last      ^^'  ''^"^ 
clause  of  article  2589 1    *Mf  a  higher  price  is  offered  for  the 
thing  than  that  for  which  it  was  first  adjudged,  the  first  pur- 
chaser has  no  claim  for  the  excess."      What !  authorize  a 
forced  alienation  of  a  man's  property  and  withhold  from  him 
the  price  after  the  sum  due  is  paid  ?    No ;  such  is  not  the 
legislation  6n  the  subject.      The  whole  context  of  these 
articles  shows  that  our  construction  is  correct ;  and,  as  this 
subject  is  now,  for  the  first  time,  presented  for  decision,  we 
confidently  expect  a  decree  sanctioning  this  construction. 

One  word  more  as  to  this  auction  sale.  Independently  of 
the  presumption  of  law,  we  have  positive  testimony  on  the 
record,  as  to  the  real  damages.  By  article  1928,  of  Civil 
Code,  the  damages  due  to  a  creditor  for  a  breach  of  contract, 
are  the  amount  of  the  loss  which  he  has  sustained,  and  the 
profit  of  which  he  has  been  deprived.  By  the  testimony  of 
Mr.  Peters  and  of  Mr.  Cenas,  it  is  shown  that  Hennen  bid 
no  more  at  the  first  sale  than  the  current  market  value  of  the 
property,  and  that  if  he  had  not  been  present,  it  would  have 
been  sold  to  other  bidders  for  substantially  the'  same  price ; 
and  that,  on  the  re-sales,  the  property  brought  its  full  value 
at  the  date  of  these  re-sales.  Can  any  comment  on  this 
testimony  be  necessary  to  ;3how  actual  deprivation  of  profits 
suffered  by  the^municipality  through  Hennen's  default,  to  the 
full  amount  claimed  in  this  suit  1 

9.  We  now  come  to  the  last  position  assumed  by  the 
defence,  i  e.,  that  the  title  to  this  property  was  in  the  Frerets, 
that  they  alone  can  be  considered  as  the  vendors,  and  as 
entitled  to  the  remedy  by  the  foUe  enchh'e,  w^iich  it  is  con- 
tended is  a  personal  right,  inherent  in  them  and  not  suscep- 
tible of  alienation.  That  this  objection  is,  at  the  best,  one 
of  mere  form,  more  in  the  nature  of  a  dilatory  exception  than 
a  defence  on  the  merits,  is  evident ;  its  effect,  if  sustained, 
being  merely  to  drive  plaintiffs,  to  a  fresh  action  to  be  insti- 
tuted by  the  Frerets  for  their  use  ;  and  if  a  dilatory  exception. 
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RAmmir  Dm.  It  cunnot  be  sustained,  because  waived  by  the  defendant 
March^  1 140.  going  lo  trial  on  the  merits  without  objection. 
xfrariciPALiTT  ^^  examining  the  right  of  a  party  (o  institute  a  suit,  or  to 
jro.  TWO  claim  a  particular  remedy,  the  first  and  most  natural  question 
which  suggests  itself  is  this :  in  whom  is  vested  the  interest 
which  gives  rise  to  the  suit  1  If  tried  by  this  test,  the  tnuni* 
cipality  and  not  the  Frerets  are  the  real  parties  in  interest. 
What  is  the  nature  of  the  present  claim  ?  A  demand  against 
defendant,  that  he  shall  make  good  the  price  of  the  first 
adjudication,  by  paying  the  deficiency  resulting  from  the 
fact  that  the  second  sale  produced  a  smaller  sum.  It  is  in 
reality  a  par/  of  the  price  of  the  first  adjudication  which  we 
claim.  Now,  by  the  terms  of  the  agreement  between  the 
Frerets  and  the  municipality, 'such  part  of  the  price  of  the 
first  sale  was  to  be  paid  to  the  latter,  as  might  remain  after 
the  former  had  received  a  certain  fixed  amount ;  and  by  the 
testimony  on  file  it  is  shown  that  the  Frerets  were  paid  in 
full  out  of  other  proceeds,  leaving  to  the  municipality  the 
claim  against  Hennen  for  the  total  amount  of  the  adjudica* 
tion  to  him.  Here,  then,  is  a  full  and  complete  aasignment 
by  the  Frerets  to  the  municipality  of  the  total  amount  due 
by  Hennen,  so  that  if  the  claim  in  question  be  in  its  nature 
assignable,  we  roust  recover. 

Grymes  and  Exutist  for  the  defendant : 

L  To  enable  the  plaintiffs  to  recover  in  this  action,  they 
mast  establish  : 

Ist.  That  the  property  was  legally  alienated  by  the 
piaintifls. 

2d,  That  the  defendant,  Hennen,  has  been  legally  put  in 
default,  according  to  article  1905  ond  1907,  of  the  code. 

Sd.  That  the  property  re-sold  at  his  risk  has  been  sold  in 
strict  compliance  with  the  requisites  and  formalities  of  the 
law,  necessary  in  such  forced  alienations  of  property. 

4th.  That  they  have  a  right  of  action,  founded  on  a  legal 
interest  in  the  subject  matter  set  forth  in  their  petition,  as  the 
owners  of  the  property  purchased  by  Hennen  on  the  1st  of 
February,  1887. 


Tt. 

nuririir. 
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The  answer  of  the  defendant  put  the  whole  matters  at  Eavtcbv  Dwt. 

issue.  March,\W>, 

The  defendant  has  introduced  no  evidence  on  the  trial  xvhicifautt 
below,  and  relies  confidenlly  on  the  want  of  such  a  showing 
by  plainiifis  as  will  enable  them  to  recover  in  law. 

Following  the  foregoing  propositions  in  their  order,  we 
propose  to  show,  that  the  plaintiffs  have  failed  to  establish 
any  of  said  propositions ;  and, 

I.  The  property  has  not  been  legally  alienated. 
By  the  11th  section  of  the  act  of  17lh  February,  1821, 

two-thirds  of  the  members  composing  the  council  are  neces* 
sary  to  an  alienation  of  real  estate,  which  fact  must  appear 
afSrmatively  by  their  records,  and  cannot  be  presumed  from 
the  attendance  of  any  number  of  members.  See  CUy  Luwe^ 
page  325.  We  also  refer  to  the  senate  journals  of  the 
United  States,  passim.  Such,  also,  is  the  usage  in  the 
Municipality  No«  2,  for  the  ayes  and  nays  are  taken  on  the 
question  of  sale  on  the  second  of  August,  1836,  and  two* 
thirds  did  not  assent ;  yet  the  records  of  the  council  assert 
that  the  resolution  has  passed. 

II.  The  defendant  has  not  been  legally  put  in  default. 
To  establish  the  converse  of  this,  the  plaintifls  rely  on  the 

letter  of  the  notary,  addressed  to  the  defendant,  September 
17,  1837,  stating  to  him  that  the  acts  of  sale  were  ready  far 
his  signature. 

By  the  article  1905,  of  the  code,  a  debtor  is  put  in  default 
by  the  act  ofthepartyj  either  by  the  commencement  of  a  suit, 
demand  in  writing,  verbal  requisition  in  the  presence  of  two 
witnesses,  or  by  a  protest  by  a  notary  public. 

Article  1907,  of  the  code,  is  as  follows  :  **  In  commutative 
contracts,  where  the  reciprocal  obligations  are  to  be  performed 
at  the  same  time,  or  the  one  immediately  after  the  other,  the 
party  who  wishes  to  pnt  the  other  in  default  must,  at  the  time 
and  place  expressed  in,  or  implied  by  the  agreement,  offer  or 
perform^  as  the  contract  requires,  that  uAtcA,  on  hispart^  was 
to  be  performed^  or  the  opposite  party  will  not  be  legally  put 
in  default. 

It  is  apparent  that  this  letter,  as  a  demand  in  writing,  does 
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Ejkmui  DiiT.  not  emanaU  from,  or  is  it  the  act  of  a  party  to  the  contract. 
jlforcA.  IMP,    jirtick  1 905. 

w.,«,««.,.^      It  does  not  profess  to  be  done  for,  and  in  behalf  of  either 
jro.  TWO      the  municipality,  or  Freret,  brothers,  or  the  Debuys. 

On  the  trial  of  the  cause,  the  notary  deposed  that  he  wrote 
it  at  the  request  of  the  comptroller. 

The  comptroller  is  an  agent  of  the  municipality.  It  ha9 
not  been  shown  how  his  powers  can  extend  to  such  an  act, 
nor  whether  a  demand  on  him  would  be  sufficient  defaalt 
against  the  municipality.  Whatever  doubts  may  exist  on 
this  point,  there  can  be  none  on  the  position  we  assume,  that 
the  comptroller  had  no  authority,  by  law,  to  delegate  his 
authority  to  another.  ^^  Delegaia  potestas  non  potest  ddegari^ 
is  the  maxim  of  the  common  law,  and  the  maxim  of  the  civil 
law  is:  ProcurcUorem  aUum  procuratorem  facere  non  pout. 
Digest,  lib.  14,  tU.  1, 1 1,  §5.     Ib\d,,  lib.  49,  tU.  I,  I  4,  §5. 

The  default  being,  by  our  law,  a  pre-requisite  to  the 
recovery  of  damages,  a  pre-requisiteior  the  dissolution  of  the 
contract,  and  for  the  exercise  of  that  highly  penal  remedy 
given  by  article  2589,  of  the  code,  operating  by  a  forced 
alienation,  at  once  a  dissolution  of  the  contract,  and  as  a 
measure  of  damages,  can  it  be  seriously  pretended,  that  such 
a  writing,  emanating  from  an  individual  who  has  no  charac- 
ter as  agent  of  the  parties  by  virtue  of  his  office,  professing  to 
act  for  no  one,  can  be  called,  in  words  of  the  article  1905,  the 
act  of  the  party  1  And  let  us  ask  here,  for  what  party  does 
it  profess  to  act  1  Would  a  verbal  requisition,  in  the  presence 
of  witnesses,  made  by  a  third  person,  in  terms  similar  to  the 
above,  be  deemed  sufficient  to  carry,  with  all  the  legal  conse- 
quences of  a  default  ? 

But  this  letter,  in  the  words  of  article  1907,  does  not 
contain  an  offer  on  the  part  of  the  creditor  **  to  perform  that, 
which,  on  his  part,  was  to  be  performed."  It  announces, 
that  the  certain  acts  of  sale  had  been  drawn  up  by  Mr.  Marks, 
and  that  he  demanded  from  Hennen  to  '^comply  with  the 
terms  of  sale."  Has  he  stated  who  the  vendors  are  1  or  has 
he  made  either  an  offer,  or  tendered  a  title  to  the  defendant! 
See  the  cases  of  WObor  vs.  M'Giliicuddyy  3  La.  Rq^.  SS5. 
Stewart  vs.  Patddingf  5  Ideniy.  154. 
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2.  '^  The  statement  of  facte  in  the  present  caee,  does  not  show  Eastkbh  Dirr. 
that  any  act  of  sale,  in  writing,  was  passed,  or  offered  to  be    •Win'cA,t«4o. 
passed,  by  the  seller.     The  only  testimony  adduced  on  this  ^xnnciTAurn 
subject,  is  that  of  the  auctioneer,  who  testified  that  the  de-      wo.^two 
fendant,  when  requested  by  him,  refused  to  comply  with  the 
terms  of  the  sale.     But  this  was  not  sufficient  to  put  him  in 
default,  according  to  the  article  1907,  of  the  code  above  cited, 
for  the  plaintiff  did  not  offer  to  perform  that,  which,  on  hie 
part,  was  to  be  performed,  viz :  to  make  the  deed  of  conyey- 


t». 


ance.** 


Such  also,  is  the  doctrine  of  the  common  law :  *^  It  seems 
to  be  a  general  rule,  that  the  vendor  of  an  estate  cannot  sue 
the  vendee  on  the  contract  to  purchase,  unless  he,  the  vendor, 
has  not  only  shown  or  offered  to  show  a  good  title,  if  bound 
so  to.  do,  but  has  executed  the  conveyance,  or  offered  to  exe- 
cute it,  or  tendered  it  to  the  vendee  ;  for  the  party  seeking  to 
enforce  an  agreement  of  this  nature  must  clearly  evince  and 
notify  a  willingness  to  complete  it  on  his  part,  before  the 
other  patry  can  be  considered  in  default.  ChUty  an  Caniraeii, 
245 ;  Jones  vs.  BwrkUy  Doug.,  634 ;  PhiUips  vs.  Pklding,  2 
Hen,  Blaek.y  123;  HawkvM  vs.  Kemp,  3  East,  443 ;  WUmoi 
vs.  Wilkmeon,  6  B,  and  C,  506 ;  Sugden  an  Fendorst  8  ed., 
230-235. 

3.  The  publication,  terms  and  conditions  of  the  sale  are 
made  by  the  municipality,  as  owners  of  the  property.  They 
are  the  vendors  and  bound  to  perform  all  the  obligations  an4 
formalities  as  such. 

We  are  told  that  Messrs.  Freret,  brothers,  are  to  give  us  a 
fall  guarantee  of  the  title.  We  have  assented  to  it ;  but 
we  hold  the  municipality  botmd,  as  seller,  to  that  warranty 
which  the  seller  cannot  escape,  the  warranty  for  the  price 
paid,  in  case  of  eviction,  even  admitting  that  there  is  no 
other  warranty. 

Article  2479,  of  the  code,  says :  **  The  parties  may,  by 
particular  agreement,  add  to  the  obligation  of  warranty  which 
results  of  right  from  the  sale,  or  diminish  its  effect ;  they 
may  even  agree  that  the  seller  shall  not  be  subject  to  any 
warranty.** 

73        VOL.  XIV. 
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Diwr.  Article  248 1 :  <<  Even  in  case  of  Btipulalion  of  no  wv- 
■^*'^'*^  f  anty,  the  seller,  in  case  of  eviction,  is  liable  to  a  restitution  of 
xrviciPAUTT  ^be  price,  unle49  the  buyer  was  aware,  at  the  time  of  the  sale, 
of  the  danger  of  eviction,  and  purchased  at  his  peril  and  risk." 

The  municipality  being  the  vendors,  could  they  put  the 
defendant  legally  in  default  until  they  had  tendered  him 
such  an  act  of  sale  as  he  was  entitled  to — a  deed  divesting 
them  of  their  title — setting  forth  to  him  and  the  world  by 
whom  the  property  was  sold,  and  who  was  bound  to  restore 
the  price  in  case  of  eviction,  and  who  only  was  bound  to  the 
the  warranty,  for  the  fruits,  revenues,  costs  and  damages? 

If  the  object  adjudged  is  an  immoveable  or  slave,  for  which 
the  law  requires  that  the  act  of  sale  shall  be  passed  in  writing, 
the  purchaser  may  retain  the  price,  and  the  seller  the  posses- 
sion of  the  thing,  until  the  act  be  passed.  Article  2588,  of 
the  code,  found  under  the  head  of  ^%ales  by  Auction." 

The  same  principle  is  laid  down  in  the  case  of  Long  iw. 
French,  18  Louisiana  Reports,  page  260.  This  was  a  suit 
instituted  **  to  compel  the  defendant  to  execute  a  conveyance 
of  the  property  by  authentic  act,  and  to  recover  damages." 

The  evidence  of  the  sale  consisted  in  an  agreement  in 
writing,  signed  by  the  parties ;  the  judgment  of  the  inferior 
court,  ordering  the  defendant  to  make  an  authentic  act  was 
affirmed.  There  are  several  other  decisions  to  the  same 
effect,  and  this  is  the  usage  in  all  cases  of  sales  of  immove- 
able property. 

In  the  argument  of  the  cause  in  the  inferior  court,  the 
plaintiffs  have  been  driven  to  a  denial  that  the  municipaliiy 
purchased,  or  ever  owned  the  property  in  dispute,  in  direct 
contradiction  of  the  allegation,  that  they  purchased,  in  their 
petition.  They  have  maintained  that  the  contract  of  August 
29, 18S6,  was  a  contract  of  guarantee ;  a  contract  of  agency ; 
a  compromise ;  a  contract  m  generis. 

It  is  not  conceived  to  be  at  all  important  to  the  merits  of 
the  present  controversy,  to  settle  this  point,  whether  the  mu- 
nicipality were  the  owners  of  the  property  sold  to  defendant 
on  the  1st  February,  1837.  The  obligations  of  the  plain* 
tiffii  as  vendors ;  the  obligations  and  rights  of  the  defendaol 
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«8  purchaser,  are  not  to  be  affected  by  any  private  agreements  Baitbbv  Din. 
or  contracts  between  PrereC,  brofhers,  and  the  plaintiffs ;  the    •*^'^»^'*^* 
true  nature  and  character  of  the  contract  between  the  parties   MmnciPAurr 
to  this  suit  is  to  be  found  in  the  terms,  conditions  and      '^',JT^ 
announoements  at  the  sale,  to  which  alone,  on  the  adjudica- 
tion, the  defendant  has  given  (the  essential  part  of  a  contract) 
his  consent. 

PoUowing  the  plaintiffs  in  their  last  position,  that  the 
municipality  were  not  the  owners  of  the  property  on  the  Ist 
Pebruary,  18S7 : 

If  they  sold  the  property  of  Preret,  brothers,  as  a  sale  of 
another's  property,  it  was  a  nullity,  (Civil  Cadet  artkk  2427) 
a  nullity  enacted  for  the  benefit  of  the  purchaser.  Admitting, 
for  the  argument,  that  they  were  not  the  owners ;  that  the 
title  was  vested  in  Preret,  brothers,  on  the  1st  Pebruary, 
1837,  the  article  1833,  of  the  Civil  Code  says :  ''  No  one  can, 
by  a  contract  in  his  own  name,  bind  any  one  but  himself 
or  his  representatives  ;  but  he  may  contract  in  his  own  name 
that  another  shall  ratify  or  perform  the  stipulation  which  he 
makes,  and  in  this  case  he  shall  be  liable  in  damages  if  the 
"Contract  be  not  ratified  or  performed  by  the  person  for  whose 
act  he  stipulates.'' 

This  last  article  corresponds  to  the  article  1120,  of  the 
Code  Napoleon,  the  former  to  article  1699,  of  the  same  code. 

The  sale  of  another's  property  in  the  manner  pointed  out 
by  the  latter  article,  is  considered  by  all  the  commentators  oa 
the  code  as  valid  and  not  embraced  in  the  nullity  enacted  by 
article  2427.  1  TrapUmgy  VenU,  380 ;  16  Duranton,  Jfo.  180; 
10  Ibid.,  JVo.  218. 

The  question  then  arises,  is  the  seller  of  another's  property 
bound  to  gdarantee  ? 

We  contend  that  he  is  bound  to  the  warranty. 

What  is  the  contract  of  salel  it  is  defined  by  ourcode^ 
article  2414,  perfect  by  the  concurrence  of  three  circumstances, 
a  thing  sold,  a  price,  and  the  consent. 

By  article  2431  :  *^  The  sale  is  considered  to  be  perfect 
between  the  parties,  and  the  property  is  of  right  acquired  to  the 
purchaser  with  regard  to  the  seller  as  soon  as  there  exists  aa 
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fiAinur  Oiit.  agreement  for  the  object  aod  for  the  price  thereof,  althoagfa 
Murk,  t%40.    the  object  has  not  yet  bebn  delivered,  nor  the  payment 


xuviarAUTT   made.**    MerlUt  Rq^t  de  Jurisprudmcey  verba  VenUj 
'•J^      1,  arlkk  1-8 ;  PoMer,  FmUe,  JVo.  7.      ' 
■BMHBv.  4.  We  corae  now  to  the  next  and  last  inquiry,  hae  the 

property  sold  at  the  defendant's  risk  been  legally  alienated) 

We  contend  that  the  sales  at  the  defendant's  risic  od  the 
1st  February,  18S8,  and  9lh  May,  1838,  were  not  made  and 
conducted  in  pursuance  of,  and  in  comjdiance  with  the 
formalities  of  the  law. 

The  article  8689,  authorizing  sale  at  the  risk  **arfotte  m- 
ehltn^  of  the  purchaser  who  fails  to  comply  with  the  terms  of 
sale,  is  as  follows: 

^^  In  all  cases  of  sales  by  auction,  whether  of  moveables  or 
of  slaves  or  immoveables,  if  the  person  to  whom  adjudication 
18  made  does  not  pay  the  price  at  the  time  required,  agreeably 
to  the  two  preceding  articles,  the  seller  at  the  end  of  tea 
days,  and  after  the  customary  notices,  may  again  expose  to 
sale  the  thing  sold,  as  if  ihe  first  adjudication  had  never  been 
made ;  and  if,  at  the  second  crying,  the  thing  is  adjudged  for 
a  smaller  price  than  that  which  had  been  offered  by  the  per- 
son to  whom  the  first  adjudication  had  been  made,  the  latter 
remains  a  debtor  to  the  vendor  for  the  deficiency,  and/or  all 
the  expenses  incurred  subsequent  to  the  first  sale.  But  if  a 
higher  price  is  offered  for  the  thing  than  that  for  which  it  was 
first  adjudged,  the  first  purchaser  has  no  claim  for  the  excess. 

And  we  contend : 

1.  The  sale,  ^  ala  folU  tnchStrty^  is  not  a  voluntary,  bat  a 
forced  sate ;  that  the  above  article  is  to  be  strictly  construed. 

2.  This  sale  can  only  be  made  by  the  seller.  It  is  a  right 
strictly  personal ;  and  if  assignable,  (supposing  Frerets^  as 
contended  on  argument,  to  be  the  sellers,)  no  such  assign- 
ment to  the  municipality  appears  on  the  record. 

S.  That  the  sales  have  not  been  made  on  the  same  terms 
and  conditions  as  at  the  original  sale;  that  they  hayenot 
been  made  *'  as  if  the  first  adjudication  had  never  been  made." 

4.  That  the  customary  notices  or  advertisements  have  not 
been  made. 


HIKKUI. 
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Our  code,  under  the  bead  of  "Sales  at  Auction,"  commenc*-  EArrxms  Dirr. 
iog  with  article  S679,  speaks  of  the  sale  at  auction  as  volun-    '^^^  >^^' 
tary,  when  the  owner  himself  oflers  his  property  for  sale  in   xuhicifautt 
this  manner ;  forced,  when  the  law  prescribes  this  mode  of         'vt. 
sale  for  certain  property,  such  as  minors,  &c.    Article  S680. 

On  this  sale  ^*a  la  folk  eacKbrt^  the  original  purchaser 
cannot  bid  directly  or  indirectly  r  Article  2590.  He  is  bound 
for  the  loss  by  difference  in  the  re-sale,  and  for  the  expenses, 
but  can  derive  no  possible  benefit  by  the  chance  of  a  higher 
price. 

By  the  adjudication,  the  sale  was  completed,  and  the  pur- 
chaser became  the  owner  of  the  property.    Article  2586. 

And  yet,  we  are  told  by  the  plaintiff's  counsel  that  this  is 
not  a  forced  sale ;  not  a  forced  expropriation  of  the  defendant's 
property.  It  is  difficult  to  imagine  in  what  manner  it  can  be 
considered  as  a  voluntary  sale  by  the  owner  of  his  own  prop^ 
erty,  when  he  must  stand  by  at  a  sale,  conducted  by  the  seller, 
with  a  prohibition  of  law  against  his  bidding  directly  or  indi- 
rectly. 

A  more  rigid  penalty  for  the  accidents  or  folly  which  may 
prevent  a  purchaser  from  fulfilling  his  contract,  cannot  be 
found  under  aay  system  of  laws. 

5.  If  the  defendant  had  been  legally  put  in  default,  what 
remedies  had  the  plaintiffs!  IsL  To  sue  for  a  specific 
performance  of  the  contract.  2d.  To  sue  for  its  rescission. 
Sd.  And  in  either  case  to  sue  for  damages.  4th.  The  sale 
"a/oifeencA^e." 

A  remedy  at  once  operating  a  dissolution  of  the  contract 
and  establishing  the  measure  of  damages;  not  a  tardy 
remedy,  to  be  made  effectual  through  the  intervention  of  the 
courts,  but  a  remedy  summary,  of  a  highly  penal  nature,  in 
the  hands  of  the  creditor;  he  has  made  his  election,  and  the 
defendant  asks  only  from  this  court  the  little  protection  which 
the  law  has  thrown  around  his  rights  and  interests,  in  the 
strict  and  legal  interpretation  of  this  remedy. 

Referring  to  article  2589,  it  is  obvious  that  the  remedy 
cannot  be  exercised  until  ten  days  after  the  party  has  been 
put  in  default.    The  ten  days  begin  from  the  default ;  ^^  at 
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e^unnam  Diit.  the  end  .of  ten  days"  refers  to  the  words  ^  time  required," 
March,  tuo.  which  precede.  There  is  not  a  word  said  as  yet  about  adver- 
MomcapAjm  ^i^etaeniB  to  which  the  word  *^end"  can  have  reference. 
so.jrwo  '  There  are  sound  reasons  in  the  law,  that  this  extraordinary 
remedy  should  not  be  enforced  until  ten  days  have  expired 
from  the  default.  Then  follows,  *'  at  the  end  of  ten  days  and 
after  the  customary  notices,  &c.  The  word  **and,"  here 
used,  is  cumulative  in  its  meaning.  It  is  not  that  the  creditor 
may  proceed,  &c.  '^  at  the  end  of  ten  days  or  after  the  cus- 
tomary notices,"  the  debtor  is  to  be  entitled  to  the  delay  of 
ten  days,  **  and"  (in  addition  to)  the  customary  notices  before 
the  sale  shall  take  place. 

In  the  case  now  before  the  court,  the  record  shows  (oee 
advertisements,)  that  the  property  was  advertised  on  the  22d 
day  of  January,  and  sold  on  the  1st  of  February,  1838,  being 
nine  intervening  days,  Sunday  included. 

We  understand  by  customary  notices,  in  reference  tp  sale 
of  immoveables,  the  notice  required  by  the  Code  of  Practice 
during  thirty  days,  for  sales  of  immoveables  in  successions, 
sales  under  writs  by  sheriffs,  sales  of  minors'  property,  &c. 
There  is  and  can  be  no  customary  notices  in  sales  of  real 
estate  by  individuals,  guided  only  in  matter  of  notice  by 
caprice  or  interest.  This  we  conceive  to  be  the  only  meaning 
that  can  give  the  law  effect. 

The  sale  ^^a  la  foUe  enchhr^^  is  one  of  the  amendments 
of  the  old  code,  enacted  in  1835.  No  such  remedy  waa 
known  under  the  old  code,  (see  head  "  Sales  at  Auction^" 
old  code.)  What  was  the  meaning  of  the  legislature  when 
these  amendments  were  adopted,  speaking  of  customary 
notices  1  They  could  not  have  had  a  reference  to  notices 
customary  in  sales  afoUe  encKtrty  which  did  not  exist  %  They 
evidently  meant  the  customary  notices  we  contend  for,  to 
wit :  in  sales  of  successions,  sales  by  syndics,  and  other  forced 
sales. 

The  plaintiffs  contend  that  the  advertisement  during  ten 
days  is  suj£cient ;  has  the  property  been  sold  after  ten  days 
advertisement  1    No. 
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The  advertisement  appeared  in  the  Bulletin  on  the  22d  Eastkkv  Di*t« 
January,  in  the  Bee  on  the  same  day ;  in  the  Bulletin  it  was    ■^«rcA,i»4o. 
published  but  nine  times,  including  both  days,  in  the  Bee  ten  xukicipautt 
times,  including  both  days.  But  the  days  of  sale  and  the  first      ^^'.Z^ 
day  of  advertisement  are  both  to  be  excluded.     M^Donough      ■!"»«». 
vs.  Gravier^s  Curator,  9  Louisiana  RepartSf  page  545. 

^  After  thirty  days  cannot  mean  vnihin  that  period,  which 
would  take  place  in  the  present  instance  if  both  the  days  of 
advertising  and  sale  be  included  in  the  calculation  of  time." 

En  COM  de  verUe  par  folk  encKtre  It  delai  prescrit  par  TarikU 
739  C.  Pro :  enire  FappoHtion  dee  placards  et  la  premitre  publi- 
cation: doit  6tre  de  \5  jours  francs.  Dallozy  1828,  2d  part, 
page  176. 

The  advertisement  must  be  complete  in  two  newspapers. 
Laws  of  1837,  page  69. 

The  sales  of  1st  February,  1838,  and  May  9,  1838,  were 
not  made  on  the  same  terms  and  conditions  as  the  first  sale, 
or,  **  as  if  the  first  adjudication  had  never  been  made." 

At  the  original  sale  (1st  February,  1837,)  the  terms  were 
one,  two,  three,  four  and  five  years  credit ;  on  the  re-sales  of 
1838,  the  properly  is  sold  at  one,  two,  three,  four  and  five 
years  credityrom  the  1st  February,  1837,  making  it,  virtually, 
at  one-fifth  cash,  and  the  balance  at  one,  two,  three  and  four 
years,  a  sale  made  *^  as  if  the  first  adjudication  had  been 
made,"  and  not  complied  with. 

As  the  words  preceding  "may  again  expose  to  public 
sale,"  authorize  the  sak,  the  words  that  follow,  **as  if^  &c., 
refer  to  the  manner,  to  the  terms.  It  is  not  conceived  that 
language  could  convey  a  meaning  more  clearly,  or  that  a 
greater  deviation  from  the  law  could  have  been  made,  than 
that  in  the  present  instance. 

The  vendor  had  his  choice ;  to  sue  for  specific  performance ; 
for  a  dissolution ;  and  for.  damages ;  to  commence  the  pro-  * 
ceedihgs  in  a  sale  "  a  lafoUe  enchtre,^  after  ten  days,  from 
default.  The  delay  is  justly  chargeable  to  his  own  laches. 
They  ought  to  have  exercised  the  remedy  within  a  reasonable 
time. 
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EAtmii  Dirr.      SuUard,  J,,  delivered  the  opinion  of  (he  court. 

^  The  facts  which  led  to  the  present  controversy,  so  far  as  it 

xuHiciPAUTT  ig  necessary  to  recapitulate  thero,  are  substantially  as  follow  : 
'v9.  that  in  August,  1836,  the  Second  Municipality  entered  into 

an  agreement  with  the  Messrs  Frerets  and  others,  the  owners 
of  certain  cotton  presses  and  the  ground  on  which  they  were 
erected,  within  the  limits  of  that  corporation,  that  they  (the 
proprietors)  would  sell  to  the  municipality  that  property, 
which  it  is  not  necessary  particularly  to  describe,  on  condi- 
tion that  the  whole  should  be  divided  into  lots  and  sold  by 
the  municipality  on  a  long  credit,  payable  in  annual  install- 
ments, with  Interest  at  six  per  cent  They  were  to  receive 
three  hundred  and  seventy-five  thousand  dollars,  to  be  paid 
as  will  be  hereafter  mentioned.  The  municipality  was  to  be 
put  in  possession  as  early  as  the  10th  September,  and  within  a 
time  limited  by  the  agreement,  the  plaintiffs  were  to  cause  the 
whole  to  be  sold  at  public  auction,  for  notes  to  be  endorsed  to 
the  satisfaction  of  the  vendors,  together  with  collateral  notes 
for  accruing  interest.  The  vendors  agree  to  take  the  notes 
thus  given  in  payment,  the  principal  with  the  interest  being 
considered  as  cash,  and  the  municipality  not  to  be  responsible 
for  their  ultimate  payment.  It  was  agreed  further,  that  should 
the  proceeds  of  the  sale  be  less  than  the  aforesaid  sum,  then 
the  deficiency  was  to  be  made  up  by  the  municipality.  The 
vendors  bound  themselves  to  furnish  the  purchasers  of  the 
lots  good  and  sufiScient  titles,  it  being  understood  that  the 
municipality  was  not  to  warrant  the  titles  to  the  purchasers. 
Such  is  substantially  the  original  agreement  between  the 
municipality  and  the  proprietors  of  the  ground,  in  pursuance 
of  which  the  sale  of  the  lots  took  place.  The  whole  amount 
of  sales  was  five  hundred  and  seventy  thousand  seven  hun- 
dred dollars,  leaving  a  profit,  after  paying  the  price  stipulated, 
of  one  hundred  and  ninety-five  thousand  seven  hundred  dol- 
lars in  favor  of  the  municipality,  and  it  is  shown  that  the 
original  proprietors  have  been  entirely  satisfied,  independently 
of  the  price  of  the  lots  now  in  controversy  in  this  case. 

At  the  sale  by  public  auction,  of  the  lots  in  question,  the 
defendant  became  a  purchaser  for  a  large  amount,  and  having 
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as  is  alleged,  failed  to  comply  with  the  conditions  of  the  sale  BAensv  om. 
though  legally  put  in  default,  they  were  exposed  for  sale  March,  t84o. 
at  his  risk,  and  the  present  action  is  brought  to  recover  the   jKcmtitkim 
difference  between  the  first  and  second  adjudication,  to  wit :      '^'^^ 
forty-one  thousand  five  hundred  dollars.   At  the  second  sale,      smrBir. 
the  municipality  became  the  highest  bidder  and  purchaser  of 
the  lots.  We  leave  out  of  view  an  intermediate  exposure  of  the 
property  at  which  CoUens  became  the  nominal  purchaser  of 
a  part  of  the  lots. 

This  proceeding  took  place  in  virtue  of  article  2589,  of  the 
eode,  which  provides  that  in  ail  cases  of  sales  by  auction,  if 
the  person  to  whom  the  first  adjudication  is  made  does  not  pay 
the  price  at  the  time  required,  &e.,  the  seller  at  the  end  of 
ten  days,  and  after  the  customary  notices,  may  again  expose 
to  public  sale  the  thing  sold,  as  if  the  first  adjudication  had 
never  been  made ;  and  if,  at  the  second  crying,  the  thing  is 
adjudged  for  a  smaller  price,  than  that  which  had  been  oflered 
by  the  person  to  whom  the  first  adjudication  was  made,  the 
latter  remains  a  debtor  to  the  vendor  for  the  deficiency,  &c. 
It  is  further  provided,  that  if  the  property  should  sell  for  a 
higher  price,  the  first  purchaser  has  no  claim  for  the  excess; 
and  that  the  first  purchaser  is  not  permitted  to  bid  either 
directly  or  through  the  intervention  of  a  third  person. 

The  answer  of  the  defendant  denies  the  ownership  of  the 
plaintifis,  and  their  right  to  maintain  the  present  action.  He 
denies  having  been  put  legally  in  mar&  by  oflering  to  make 
him  a  legal  title  to  the  property,  or  by  fulfilling  any  of  the 
formalities  of  law.  He  denies  that  any  of  the  property  was 
legally  sold  at  his  risk,  but  avows  on  the  contrary  that  there 
are  manifest  errors  and  irregularities.  The  defendant  finally 
claims  that  the  adjudication  to  him  of  the  1st  of  February, 
1837,  be  cancelled  and  annulled. 

There  was  a  verdict  and  judgment  in  fevor  of  the  plaintiffs 
for  the  amount  claimed  in  the  petition,  and  (he  defendant 
appealed. 

In  this  court  the  case  has  been  argued  with  distinguished 
ability  on  both  sides,  and  we  have  had  all  the  aid  which  pro- 
fessional learning,  or  acumen  could  aflbrd  us.    Little  light  is 
74  VOL.  XIV. 
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EAtmv  DisT.  derived,  it  is  true,  from  adjudicated  cases  under  this  provision 
J^^«^^^^'    of  our  code  or  that  of  France,  which  is  somewhat  analogous, 
X17VICIP1UTT   although  believed  to  be  restricted  to  cases  of  forced  sales  by 
'*wT*      judicial  authority ;   and  we  are  left  to  put  a  construction 
Hurns.      upon  this  part  of  the  code  guided  by  those  general  princi- 
ples which  govern  all  contracts,  and  especially  that  of  sale  at 
public  auction,  and  at  the  same  time  those  principles  whicb 
ought   to   prevail  when    resort  is   had  to  summary  aod 
extraordinary  remedies. 
The  remedy      It  seems  to  be  conceded  on  all  hands,  that  the  remedy 
owocr  of  pro-  given  to  the  owner  to  prosecute  the  foUe  enchitre  is  cumola- 

vM^ihdfSem^  ^*^® »  ^^^^  ^®  "^^y  ®'®^^  either  to  prosecute  the  purchaser  for 
cA^re,  or  parr  a  specific  compliance  with  the  terms  of  the  sale,  or  for  dama- 
oompi/  with  his  ges  by  the  ordinary  action,  or  may  proceed  to  a  re-sale,  at  the 
uuVc."  He"mi!y  "skof  the  first  purchaser,  under  the  restrictions  provided  by 
eieet  to  pro«e-  the  code.  Such  re-sale,  at  which  the  first  purchaser  is  not 
ehaierfora  ape-  permitted  to  interfere  either  directly  or  indirectly,  and  which 
wUh^e^ terms  ^^J  D^ver  tum  to  his  profit,  fixes  the  measure  of  liquidated 
of  sale,  or  for  damages  which  the  delinquent  purchaser  is  bound  to  pay. 

dmmi^s,  or  he  °  *  •  "^   "^ 

maj  proceed  to  The  remedy,  therefore,  is  certainly  summary  and  severe,  and 
fi«!b'or  Uie  first  ought  to  be  confined  to  cases  clearly  coming  within  the  pro* 
parehoser.         visions  of  the  law,  and  in  which  all  the  previous  conditions 

have  been  complied  with,  and  the  second  sale  conducted 
fairly  and  legally.  It  is  equally  clear  that  the  remedy  is 
given  to  the  vendor  alone.  He  only  is  spoken  of  in  the  code  ; 
he  alone  is  injured  by  the  failure  of  the  first  purchaser  to 
comply  with  the  terms  of  the  adjudication.  Every  suit,  there- 
fore, prosecuted  for  the  recovery  of  the  damages  thus  liqui- 
dated, involves  a  threefold  inquiry.  Ist.  Whether  the  plaintiflT 
be  the  party  injured,  or  the  vendor.  2d.  Whether  he  has  com* 
plied  with  the  conditions  required  of  him,  by  law,  by  putting 
the  first  purchaser  in  default  and  thereby  entitled  himself  to 
prosecute  the  folle  enchtre ;  and  3d.  Whether  the  re-sale  has 
been  preceded  by  the  requisite  notices,  and  conducted  fairly 
and  legally. 

In  the  case  now  before  the  court,  the  first  branch  of  the 

inquiry  leads  us  to  look  into  the  contract  between  the  Messrs. 
Frerets  and  others,  and  the  municipality,  which  has  been 
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much  discussed  during  the  argument.  The  first  question  Eimui  Dm. 
which  presents  itself  in  relation  to  that  contract,  is  not  how  J^ofch.A^^. 
it  is  to  be  classed,  whether  as  a  sale,  or  a  power  to  sell,  coupled  muficipauit 
with  an  agency,  but  whether  its  object  was  lawful,  and  tjie  ^^'^^ 
contract  itself  binding  between  the  parlies,  and  not  repro- 
bated by  law ;  and  next,  whether  it  vested  in  the  munici- 
pality such  an  interest  and  right  as  to  entitle  it  to  maintain 
the  present  action.  At  the  time  the  last  sale  at  public 
auction  took  place,  the  Messrs.  Frerets,  and  others,  had  been 
fully  paid  and  satisfied  for  the  price  of  the  whole  property ; 
and,  consequently,  although  still  bound  to  execute  convey- 
ances, and  to  warrant  towards  the  purchasers  of  the  lots,  yet 
it  was  quite  immaterial  to  them  for  what  price  any  particular 
lot  might  be  sold.  They  had  nothing  more  to  receive.  The 
result  of  the  second  sale,  concerned  the  municipality  alone. 
The  corporation,  and  none  other,  could  gain  or  lose  by  the 
re-sale  of  the  lots  purchased  originally  by  the  defendant. 
The  contract,  such  as  it  is,  was  between  the  original  pro- 
prietors, and  the  municipality  appears  to  have  accomplished 
an  object  of  public  utility  without  being  obnoxious,  so  far  as 
we  can  perceive,  to  any  serious  objection.  Whether  the  per- 
sons are  to  be  regarded  as  vendors  directly  to  the  municipality 
of  the  entire  property,  or  as  promising  to  become  such  for 
particular  parts  of  it  to  such  persons  as  might  purchase  at  a 
public  sale,  to  be  conducted  by  the  municipality  at  its  risk, 
does  not  appear  to  us  important  to  inquire  in  the  present 
case. 

The  view  we  have  taken  of  the  last  branch  of  inquiry,  to 
wit :  the  manner  in  which  the  last  sale  was  conducted,  and 
the  property  adjudicated  to  the  municipality,  renders  it  unne- 
cessary to  inquire  whether  the  public  notice  was  sufficient, 
and  whether  the  sale  was  preceded  by  such  steps  as  the  law 
requires  to  put  the  first  purchaser  in  default.  Conceding  to 
the  plaintiffs  the  advantage  of  a  substantial  compliance  with 
all  the  legal  pre-requisites,  upon  which  we  express  no  positive 
opinion,  we  come  to  what  we  regard  as  the  principal  ques- 
tion in  the  case :  Was  the  auction  conducted  legally,  and 
was  the  municipality  competent  to  become  a  bidder  and  a 
purchaser  ? 
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SaAi«v  Ditt.  Even  admUting,  for  the  sake  of  tbe  mrgumeDt,  thai  the 
March^iw>.  j^etsrs.  Freretfl  were  (he  real  Tendort  at  the  auction  sale, 
jnjyicxFAUTT  ^^9Li  was  the  true  position  of  tbe  municipality  1  The  Frereta 
w«  TWO  ii^  j  nothing  more  to  receive  for  whatever  amount  tbe  iota 
might  be  told ;  and,  consequently,  whatever  amount  may 
have  been  bid  \}y  the  municipalityi  nothing  was  to  be  paid. 
Tbe  corporation  was  manifestly  a  nominal  bidder,  not  a 
serious  one.  It  was  immaterial  so  far  as  its  treasury  was 
concerned,  whether  it  bid  one  dollar  or  one  thousand.  If 
that  corporation  was  not  already  vested  with  the  legal  title, 
at  least  it  may  be  said  that  the  original  proprietors  had 
nothing  more  to  claim  from  it  on  account  of  tbe  price.  If, 
under  these  circjimstances,  the  property  had  been  adjudicated 
to  a  third  person,  and  it  was  discovered  that  the  municipality 
had  been  permitted  to  bid,  and  the  purchaser  had  refused  to 
comply  with  tbe  terms  of  the  sale,  and  insisted  on  treating 
the  sale  as  null,  on  the  authority  of  Baham  •«.  Bach,  IS 
Lomncma  RepotU^  287,  and  the  principles  therein  recognized 
as  governing  sales  of  that  kind,  how  could  the  cases  be 
distinguished ;  or  upon  what  principles  could  he  be  said  to 
be  bound,  unless  it  was  previously  known  that  the  corpora- 
tion had  reserved  the  right  to  bid  1  How  can  such  a  hdd  be 
distinguished  from  a  false  bid,  or  offer,  which  is  reprobated  by 
the  law  1  If,  under  such  circumstances^  the  person  to  whom 
the  property  may  have  been  adjudicated,  would  be  entitled  to 
relief  U  fortwrif  should  the  adjudication  not  be  oHicluaive 
upon  one  against  whom  it  operates  like  the  verdict  of  a  jury 
in  assessing  damages  for  the  non-performance  of  a  previous 
contract  1 

This  objection  has  been  very  ingeniously  answered  by  tbe 
counsel  for  tbe  plaintiffs.  We  give  his  own  words.  **  What 
then  is  the  decision  in  the  case  of  Baham  ss.  Bach  1  Thai 
the  owner  of  a  property  offered  for  sale  at  public  auction  haa 
no  right  to  bid  at  tbe  sale,  unless  he  has  publicly  reserved  to 
himself  that  right.  Why  1  Because  his  conduct  is  such  as 
to  raise  in  the  minds  of  the  bystanders,  false  impressioas  as 
to  tbe  real  value  of  the  property  ;  because  it  is  a  fraudulent 
artifice,  inducing  them  to  make  higher  bids ;  because  the 
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'  seller  thereby  profits  at  the  expeose  of  (he  purchaser,  Co  the  EAiTBitv  Dm. 
full  amount  of  the  enhanced  bid  elicited  by  this  fraudulent    March,  imp. 
artifice.     Compare  with  this  decision,  and  the  reasons  on  xusicipautv 
which  it  is  based,  the  situation  of  the  vendor  who  exposes      ^^\^^ 
property  at  the  foUe  enekbre  ;  a  proceeding,  the  true  nature  of 
which  is  merely,  as  we  have  already  shown,  the  fixing  a 
measure  of  liquidated  damages  to  be  paid  by  the  first  pur* 
chaser  for  his  breach  of  contract     Does  the  vendor,  by 
bidding  at  this  second  sale,  and  giving  more  for  it  than  any 
one  else,  profit  at  the  expense  of  the  purchaser,  or  does  he 
not,  on  the  contrary,  assist  him  in  diminishing  the  measure 
of  damages  1    If  this  were  a  question  between  third  persons 
who  came  to  bid  at  the  sale,  they  might,  with  some  appear- 
ance of  justice,  invoke  in  their  support  the  decision  of  Babam 
V9,  Bach,  but  when  the  defendant,  in  the /oUe  aicktrt^  com- 
plains that  the  vendors  were  the  highest  bidders,  he  com- 
(dains  that  a  lower  bid  was  not  taken,  or,  in  other  words^ 
that  the  damages  charged  against  him  were  not  heavy 
enough." 

This  is  certainly  specious  and  imposing ;  but  the  fallacy, 
we  think,  consists  in  overlooking  the  important  consideration, 
that  if  any  fictitious  bid  be  permitted,  there  is  not  a  fair  com- 
petition, and  the  person  to  be  aflected  by  such  sale  has  a  right 
to  insist  upon  all  the  bidders  standing  on  the  same  footing ; 
all  equally  liable  to  pay,  and  that  every  bid  should  be  aserious 
one.  The  objection  is,  that  it  would  discourage  bidders,  and, 
therefore,  not  fair.  The  party  so  to  be  affected  might  well 
ask,  who  would  bid  against  a  person  who,  in  consequence  of 
previous  arrangements  with  the  vendor,  is  in  no  event  to  pay 
any  thing,  even  if  the  property  should  be  nominally  adjudi- 
cated to  him  %  But  the  argument  at  the  same  time  proves 
too  much ;  it  would  prove  that  the  first  purchaser  would  have 
a  right  to  complain  that  even  the  owner  himself  purchased 
at  the  foUt  encKtrt^  and  that  a  sale  null  in  itself  for  want  of 
competent  contracting  parties,  is  yet  valid  so  far  as  it  goes  to 
fix  the  measure  of  damages  against  a  party  who  had  no  right 
to  interfere  for  his  own  protection.  To  such  a  proposition  we 
are  by  no  means  prepared  to  assent.    On  the  contrary,  tliis 
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Eamtmmm  Dtn.  court  after  much  consideration,  and  two  arguments,  sanctioned 

March,  lUD.    a  Very  diflfereut  doctrine  in  relation  to  the  sale  a  lafoUt  encktre^ 

flTATB        in  the  case  of  Scott's  Executrix  vs.  Grorton's  executor,  and 

OF  xovuiAFA   jj^ij  ^^^^  jIj^  plaintiff  could  not  recover  the  difference  between 

juMx  OF  Tfa   the  prices  at  the  two  adjudications,  because  the  last  sale  was 

OOMMBaCIAL  ,  J  ' 

oouBT.       void  for  want  of  competent  contracting  parties,  the  execu- 
The  owner  of  irix  who  had  provoked  the  sale,  being  the  last  purchaser. 

|>roperty,  in  pro-  -....  L  --_ 

teetttingtbe/o&  14  Ldmisuifia  ReportSy  116. 

rSen^thT^j^      In  the  case  now  before  us  the  corporation  finds  itself  in  a 

7"?_.**®^7f*"  dilemma:  if  it  was  not  the  vendor  it  has  no  right  toroain- 

the  lint  and  lart      ... 

Mie,  if  lie  bid!  tain  this  action :  and  if  it  >^as,  then  it  could  not  become  the 

JJ^,  own  pro-  pur^jjjjiggp  ^f  j^,  q^,^  property.'     It  isdiflScuU  to  imagine 

So,  the  legal  what  new  title  the  municipalily  acquired  by  the  adjudication. 

owner,  or  man-  r        ^        ^  ^  •» 

datorj  of  the  It  was  already  in  possession  ;  the  whole  price  had  been  paid^ 
■looTintereited  ^^^  ^^^  original  proprietors  were  bound  to  warrant  the  title. 
•Son'^lr  **ulSr  ^^^  whether  we  consider  the  municipality  as  the  legal  owner 
ineompetent  to  in  a  Strict  sense  of  the  word  or  not,  it  is  certain  that,  that  corpo- 
peri^r^t  Mioh  ration  alone  was  interested  in  the  result  of  the  sale  at  auction, 
M  ihe'^ife*^  and  whether  owner,  or  sole  mandatory  of  the  owner,  was 
ckire    it  con-  equally  incompetent  to  purchase,  and  that  the  sale  so  far  as 

eemed,  the  aile  ^ijj*!^"  j.         *  % 

11  nail  and  Toid.  the  defendant  is  concerned  is  void. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  ours  be 
for  the  defendant  as  in  case  of  a  non-suit,  with  costs  in 
both  courts. 


14    590' 
Al3  1047      STATE  OF   LOUISIANA  V8.  JUDGE  OF  THE  COMMERCIAL  COURT. 

ON  AM  APPLICATION  VOB.  A   MANOAMU8. 

An  appeal  does  not  lie  from  an  ioterlocatory  judgment,  directing  the 
•heriff  to  deliver  up  a  steam-boat  aequestered  at  the  soit  of  tho 
plaintifib,  on  the  defendants  giving  bond  and  secarity  in  a  siun 
anfficient  to  cover  the  plaintiff's  demand. 


OP  THE  STATE  OP  LOUISIANA.  591 

The  plainlif&y  J.  A.  &  T.  Cowles,  in  the  original  suit,  Eavrbs  Dm. 
out  of  which  the  present  proceedings  grew,  by  their  agent  in    J^arch,\Mo, 
New-Orleans,  made  affidavit,  that   the    defendant,    John        vtatb 
Haggerty,  was  justly  indebted  to  them  in  the  sum  of  eight   ®'  w>uim^a 
thousand  one  hundred  and  eleven  dollars,  with  interest ;  that   inwx  or  ras 
they  have  a  privilege  or  mortgage  on  the  steam-boat  Corvette,        ooubt. 
owned  by  the  defendant,  who  resides  out  of  the  state,  and 
fear  that  he  will  remove  the  same  out  of  the  jurisdiction  of 
the  court,  or  dispose  of  the  same  during  the  pendency  of  this 
suiL    They  pray  that  said  boat  be  sequestered,  and  taken 
into  possession  by  the  sheriff. 

Stephenson  &  Coffin  came  into  court,  and  applied  to  bond 
the  boat;  and  on  a  rule  to  show  cause,  aryl  having  heard 
the  parties,  the  judge  ordered  that  they  have  leave  to  bond 
the  steam-boat  Corvette,  on  giving  security  in  the  sum  of 
fifteen  thousand  dollars.  Prom  this  order  the  plaintiffs 
prayed  an  appeal,  which  the  judge  refused. 

They  have  now  applied  for  a  mandamus.  The  judge,  in 
answer  to  the  application,  says,  he  does  not  consider  that  the 
plaintiffs  can  suffer  any  irreparable  injury,  as  the  bond  must 
be  considered  a  substitute  for  the  boat. 

Peyton  and  Smithy  for  the  application. 

Simony  J.,  delivered  the  opinion  of  the  court. 

A  rule  having  been  taken  on  the  judge  of  the  Commercial 
Court,  to  show  cause  why  he  should  not  grant  a  suspensive 
appeal  from  an  interlocutory  judgment  by  him  rendered  in 
the  progress  of  this  suit,  directing  the  sheriff  to  deliver  to 
Toung  Stephenson  and  William  Coffin,  the  steam-boat  Cor- 
vette, attached  and  sequestered  at  the  suit  of  plaintifife,  on 
Baid  defendants  giving  their  bond  in  the  sum  of  fifteen 
thousand  dollars,  with  security,  &c.,  shows  for  cause  :  That 
Stephenson  &  Coffin,  to  whom,  it  is  alleged,  that  a  fictitious 
and  simulated  sale  of  the  boat  attached  and  sequestered,  was 
made  by  Haggerty,  their  co-defendant,  have  applied  to  bond 
the  boat,  and  given  bond,  with  sufficient  security,  in  the  sum 
ordered  by  the  court ;  but  that  Haggerty  did  not  appear  and 
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EASTBmv  Din.  join  the  motion  to  bond.  He  further  shows^  as  his  opinion, 
March,  1840.  that  the  right  to  bond  is  given  to  the  defendants  by  the  Code 
of  Practice ;  and  that  i^  hereafter,  the  property  ehoold  be 
found  to  be  Haggerly's,  his  co-defendants  would  be  liable  on 
their  bond  for  the  amoant  of  the  i^ntiflTs  claim,  on  their 
failing  to  produce  the  boat  He  farther  gires,  as  his  princi- 
pal reason  for  refusing  to  grant  the  appeal,  that  the  plaintiA 
cannot  suffer  an  irreparable  injury,  as  the  bond  ought  to  be 
considered  as  a  substitute  for  the  boat 

The  object  of  the  plaintiflb' action  is  tp  recover  a  sum  of 
money,  to  secure  which,  they  allege  to  have  a  mortgage  and 
privilege  on  the  steam-boat  Corvette ;  it  is  true  that  they  allege, 
in  their  petition,  that  Haggerty  is  the  real  owner  of  the  boat, 
but  they  aver,  also,  that  his  co^efendants  have  an  apparent 
and  pretended  title  to  said  boat,  which  they  attack  as  fraudu' 
lent  and  simulated ;  and  in  order  to  exercise  their  alleged 
right  of  mortgage  and  privilege,  they  seek  to  annul  the  sale. 

We  are  not  now  to  decide  on  the  propriety  or  kgaUty  of 
the  interlocutory  judgment  rendered  by  the  judge  of  the 
Commercial  Court ;  but  it  appears  to  us,  that,  instead  of  the 
boat  itself,  which,  during  the  pendency  of  this  suit,  would 
lie  idle  in  the  port  of  New-Orleans,  the  plaintiffs  having  a 
bond  and  security  to  the  amount  of  iSfteen  thousand  dollars, 
it  is  a  sufficient  substitute  for  the  boat.  We  agree  with  the 
judge  that  the  interlocutory  judgment  complained  of,  cannot 
cause  an  irreparable  injury,  (Code  of  Practice,  566,)  and  we 
think  he  did  not  err  in  refusing  to  grant  the  suspensive 
appeal  prayed  for  by  plaintiflb. 


Let  the  rule  be  discharged. 
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ACTION. 

1.  A  party  haying  a  separate  and  independent  right  of  action  is  under 
no  obligation,  and  cannot  be  required  to  intervene  in  a  suit,  or  cumulate 
his  action  with  others  litigating  about  the  same  matter. 

Le  Blanc  vs.  DaskieU^  274 

2.  Two  demands,  clearly  inconsistent  and  exclusive  of  each  other,  cannot 
be  cumulated  in  the  same  action ;  but  the  plaintiff  may  make  his  election 
at  the  trial,  which  one  he  will  proceed  with. 

Morgan  vs.  WkUuidtU  Curator^  277 

3.  The  revocatory  action  to  set  aside  a  contract  by  an  insolvent  debtor 
to  a  creditor,  to  secure  a  just  debt,  is  only  applicable  to  a  particular  class 
of  cases  is  which  the  only  ground  of  nullity  is  an  undiu  preference  given 
to  one  of  them ;  and  suit  must  be  brought  within  a  year  from  the  date  of 
such  contract CaidwtUet  oL  vs.  Atehafalaya  Bank^  308 

4.  But  the  revocatory  action  may  be  brought  within  a  year,  by  a  single 
creditor,  from  the  date  of  his  judgment  against  his  debtor ;  or  by  a  syndic 
representing  ail  ike  creditors^  within  a  year  from  his  appointment,  to  set 
aside  ail  eontraeU  of  the  insolvent  debtor  by  which  ereditort  are  injured.,,,,.,  ib, 

5.  A  hypothecary  action  is  one  of  a  real  nature,  whether  the  property 
mortgaged  be  in  the  hands  of  the  mortgagor,  or  in  the  possession  of  a  third 
person Eltoyn  vs.  Jackson  el  al^  411 

6.  A  sale  of  slaves  by  authentic  act,  cannot  be  disregarded  or  attacked 
collaterally.    It  can  only  be  set  aside  by  the  revocatory  action. 

Morton  vs.  Crosby  et  aZ.,  424 

AFFIDAVIT. 

1.  An  affidavit  to  sustain  an  injunction,  must  state  positively  the  facts 
sworn  to,  so  as  to  subject  the  party  to  the  penalties  of  perjury,  if  not  true. 

Le  Blanc  vs.  DathicU^  274 

2.  An  affidavit  is  not  vitiated  by  setting  forth  superfluous  matter,  if  it  be 
otherwise  good Le  Blanc  ym,  Dathiell^  274 

75  VOL.  XIV. 
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a  An  affidaTit,  uiuiing  that  the  plaintiff  ^fean  the  defendant  may 
remove  the  mortgaged  elave  out  of  the  joriediction  of  the  atate,"  ia 
inaofficient  to  obtain  an  order  of  seqaeatration.      He  should  eet  forth  the 
faeis  whieh  induce  his  appreheneioD Clark  tb.  OUwer  et  dL^  f66 

4.  An  affidavit  in  which  plaintiff  itatee  ^  he  verily  fears,  and  haa  good 
and  sufficient  cause  to  believe  the  defendant  will  remove  the  slaves  in 
contest  90 1  of  the  state,"  Jbc,  is  insufficient  to  support  a  writ  of 
sequestration Watkimon^  agmU  kc. -n.  Blacky  851 

Set  AaaasT,  Injuvction,  SxauESTEATiofi. 

ANSWERS  TO  INTERROGATORIES. 

1.  When  a  party  expressly  calls  for  the  s^Mirate  answers  of  each  member 
of  the  firm,  every  member  thereof  is  bound  to  answer  when  notified  of 
the  order  of  court ;  and  without  a  commission  being  sent,  even  when  the 
party  interrogated  resides  out  of  the  parish. 

AUain  k,  TnmouUt  vs.  TWmOo,  997 

2.  It  devolves  on  the  party  desiring  the  answers  to  intetrogatories,  to 
notify  the  party  interrogated,  and  give  time  for  the  answers  to  be  made.^..  ib, 

3.  Where  separate  answers  of  the  members  of  a  firm  are  required  to 
interrogatories,  each  member  is  bound  to  answer  separately  when  notified. 

Same  vs.  Seme^  30O 

APPEAL. 

1.  No  appeal  lies  from  a  judgment  overruling  an  exception  to  the 
jurisdiction  of  the  court Riehardton  vs.  Ledbetter^  156 

2.  Where  the  record  was  not  filed  on  the  return  day,  nor  within  thrae 
judicial  days  thereafter,  tho  court  refused  to  sustain  the  appeal;  urged  on 
the  ground  that  the  delay  was  caused  by  mistake  of  the  appellant  and  hla 
counsel  in  supposing  it  had  been  filed  by  the  clerk  in  proper  time. 

Gill  vs.  HtuUon^  90S 

3.  An  appeal  lies  from  an  interlocutory  judgment  setting  aside  a  writ  of 
sequestration Gosiett  vs.  Csi/ieU,  245 

4.  There  being  no  grounds  on  which  to  prosecute  the  appeal  in  this  case, 
it  was  considered  as  taken  for  delay,  and  judgment  confirmed  with  ten  per 
cent,  damages Brua^ield  vs.  Moriec,  261 

5.  When  the  dilatory  proceedings  in  the  court  below,  coupled  with  the 

abaence  of  any  defence  as  set  up,  show  an  appeal  is  resorted  to  for  delay, 

the  judgment  will  be  affirmed,  with  ten  per  cent,  damages. 

Same  vs.  Some,  263 

6.  Where  the  record  is  brought  up  by  the  appellee,  and  there  does  not 
appear  to  have  been  any  valid  defence,  the  appeal  will  be  considered  aa 
taken  for  delay,  and  the  judgment  affirmed  with  ten  per  cent,  damages. 

Same  vs.  Ctmningham^  264 
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7.  The  oortiiicate  of  the  clerk  should  eUte  that  the  record  **  conttinf  ell 
the  evidence  adduced  on  the  tritl,"  or  the  appeal  will  be  dismiaaed. 

Choice  T8.  Harbif  ei  al^  265 

8.  Where  the  appellee  aaka  to  have  the  judgment  amended,  he  cannot 
have  damages  as  for  a  frivolous  appeal Le  Blanc  vs.  DashieU^  Tt4 

9.  Where  the  appellee  asks  to  have  the  judgment  amended,  he  cannot  > 
have  damages  for  a  frivolous  appeal Le  Biane  vs.  Dathieil,  374 

10.  It  must  appear  from  evidence  before  this  court,  that  the  appellee 
resides  out  of  the  state,  at  the  time  of  service  of  citation,  on  his  attorney, 

or  it  will  be  insufficient Bailiff  ▼"•  ^^  Crediiors^  292 

11.  An  appeal  having  been  once  granted,  the  judge  a  quo  has  no  longer 
any  control,  and  cannot  make  any  order  respecting  a  citation  or  the  mode 
of  serving  it ib, 

12.  An  appeal  is  not  to  be  dismissed  according  to  the  act  of  March  20, 
1839,  if  the  irregularity  of  the  citation,  or  service  thereof,  is  not  imputable 

to  the  fitnlt  of  the  appellant:  otherwise,  if  it  is ib, 

13.  There  was  no  ground  to  expect  relief  on  appeal,  and  the  judgment 
was  affirmed,  with  ten  per  cent  damages Paulding  vs.  ParJker,  324 

14.  The  appeal  taken  for  delay,  and  judgment  affirmed,  with  ten  per 
cent  damages BobintonSc  Co.^  yb.  Amuirong,  325 

15.  Appeal  evidently  for  delay,  and  judgment  affirmed  with  ten  per 
cent  damages Diggt  vs.  Jtf'Henr;y,  326 

16.  Where  the  defence  set  up  is  entirely  disproved  by  the  plaintiff,  and 
the  defendant  appeals,  he  will  be  condemned  to  pay  damages  as  for  a 
frivolous  appeal Wonley  vs.  Barrett  et  a/.,  347 

17.  But  where  the  debt  carried  ten  per  cent  interest,  only  five  per  cent, 
damages  were  decreed t6« 

18.  An  appeal  lies  directly  from  an  order  of  seizure  and  sale. 

M^'Dowmgh  vs.  Fott^f.  m.  r.,  350 

19.  Where  there  irno  defence,  the  judgment  on  appeal  will  be  affirmed 
with  the  maximum  of  damages Vairin  et  at.  vs.  Palmer^  361 

20.  A  ^show  of  defence  in  this  court,  when  none  was  seriously 
attempted  below,  will  not  protect  the  appellant  from  damages  as  for  a 
frivolous  appeal Bridge  ei  aL  vs.  Bellow  435 

21.  Where  the  defendant  offers  no  evidence  in  support  of  his  pleas,  and 
shows  nothing  to  support  his  appeal,  judgment  will  be  affirmed  with  the 
maximum  of  damages Irwin  ei  al,  vs.  Sieamer  Kentuekian^  468 

22.  A  par^  cannot  be  allowed  to  appeal  from  a  judgment  confessed  by 
him,  or  in  which  he  has  acquiesced  by  executing  it  voluntarily :  Neither 
can  he  have  such  judgment  amended  on  the  appeal  of  the  adverse  party. 

mUianu  vs.  Duer,  523 
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23.  The  comtitutional  right  to  appeal  in  all  ctaet  over  three  hundred 
dollan,  muit  be  ezerciied  with  inch  rettrictioni  sb  the  righti  of  othen  maj 
render  neoenary Davit  ts.  Jonii,    95 

24.  The  power  of  the  court  to  aneaa  damages  for  a  fiivoloos  appeal, 
does  not  impair  or  infringe  the  eonstitutional  right  to  appeal t6. 

25.  An  appeal  does  not  lie  from  an  interlocutory  judgment,  directing  the 
sheriff  to  delirer  up  a  steam-boat  sequestered  at  the  suit  of  the  plaintilb, 
on  the  defendant's  giving  bond  and  security  in  a  sum  sufficient  to  oorer  the 
plaintiff's  demand SitUe  of  Laumana  vs.  Judge  qftiu  CemmereuU  Court,  590 

ARREST. 

1.  A  debtor,  doing  business  as  a  merchant,  without  any  fized  domicU  in 
the  place,  and  living  with  his  family  at  a  boarding-house,  is  liable  to  arrest 
and  sequestration  of  his  moveables  and  baggage,  for  his  boarding  ezpen^esv 
on  the  affidavit  of  the  inn-keeper,  or  landlady  declaring  she  fears  he  may 
remove  with  his  effects  and  baggage  out  of  the  jurisdiction  of  the  court. 

JVooster  vs.  iSoilgiBiafi,    98 

2.  An  affidavit  whioh  states  that  the  insolvent  has  received  as  depositary 
certain  property  which  he  refuses  to  deliver  up  to  the  claimant,  is 
insufficient  to  obtain  an  order  of  arrest.  These  circumstances  are  in  no 
way  calculated  to  induce  the  belief  that  the  debtor  is  about  to  depart 
from  the  jurisdiction  of  the  court,  or  secrete  his  person  from  his  creditors. 

TotUaine  vs.  Hit  Crediion^  396 

ASSIGNMENT  AND  TRANSFER 

1.  An  assignment  or  transfer  of  debts,  rights  and  claims,  takes  place  by 
delivery  of  the  titles,  but  the  transferee  is  only  possessed,  as  respects  third 
persons,  after  notice  has  been  given  to  the  debtor  of  the  transfer. 

KimbaU  vs.  PUmi  et  ai^    ID 

2.  In  an  action  to  annul  a  transfer  of  certain  notes  alleged  to  be  made 
on  the  eve  of  insolvency,  and  in  fraud  of  seizing  creditors,  it  must  bo 
shown  to  the  satisfaction  of  the  court,  that  the  debtor  was  insolvent  at  the 
time  of  the  transfer,  or  that  the  defendants  knew  of  his  insolvency. 

Hubbard  et  aL  vs.  Hobson  ei  tU^  453 

3.  The  transferee  of  a  note  not  endorsed^  but  transferred  by  a  special 
assignment  by  the  payee  written  on  the  back  of  it,  cannot  maintain  an 
action  against  the  transferor Martin  vs.  MMatterSj  420 

4.  The  transferor  is  only  responsible  for  the  exiitenee  of  the  debt  at  the 
time  of  the  transfer  of  the  note,  but  is  not  liable  if  it  is  not  paid  by  the 
debtor. ib. 

5.  The  words  ^  without  recourse,"  added  to  a  written  assignment,  do 
not  alter  the  legal  obligation  of  tho  parties,  resulting  from  the  written 

ignment  alone ,    t6. 
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ATTACHMENT. 

FAai 

1.  Where  cotton  is  shipped  to  factors,  with  instnxctioDB  to  lay  out  the 

proceeds  in  groceries,  and  if  the  purchases  should  exceed  the  amount,  other 
cotton  will  be  remitted  by  the  first  boat ;  they  canot  hold  the  cotton  in  their 
possession,  subject  to  any  balance  on  such  purchases,  against  attaching 
creditors  of  the  owners Smith  &  Wright  vs.  J^Call  ei  a/.,      7 

2.  An  assigment  by  a  debtor  in  New-Tork,  of  his  property,  in  trust  for . 
the  benefit  of  tUl  his  creditors^  wherein  credits  in  Louisiana  are  assigned, 
cannot  defeat  an  attachment  levied  on  those  credits  by  even  a  New- York 
creditor,  before  notice  of  the  assignment  to  the  garnishee  or  debtor. 

KimbaU  vs.  Plant  et  aL,    10 

3.  The  defendant  in  attachment  may  bond  the  property,  and  thus  dis- 
solve the  attachment.  He  has  a  right  to  this,  in  order  to  relieve  himself 
and  his  surety  from  the  efiect  of  his  obligation,  resulting  from  his 
attachment  bond Pat^^vs.  iZoiix,    82 

4.  An  attaching  creditor  may,  at  the  same  time,  proceed  by  personal 
citation  against  his  debtor Cribton  vs.  Hute,  and  Diggs  vs.  Hunter  et  aL^  124 

5.  Where  a  defendant  avert  that  a  certain  note  held  by  him,  and  attached 
in  the  hands  of  the  makers,  was  transferred  by  him  before  service  and 
notice  of  the  attachment,  and  fails  to  show  this^  it  will  be  taken  for  granted 
he  is  still  in  possession,  and  the  attachment  will  stand. 

Same  eate^  on  a  re-hearings  129 

6.  If  a  promissory  note  be  attached  in  the  hands  of  the  makers  before  it 
is  due,  the  holder,  who  is  defendant,  cannot  defeat  the  attachment  by  trans- 
ferring the  note,  after  notice  to  the  garnishees t6. 

7.  Attachments  of  negotiable  paper  in  the  hands  of  the  makers,  does  not 
restrain  its  negotiability,  provided  the  transfer  be  made  before  maturity, 
and  without  notice  of  the  existing  attachment  to  innocent  purchasers ib. 

8.  Where  the  plaintiff  in  attachment  sets  forth  in  his  affidavit,  that  the 
sum  claimed  in  the  petition  *^  is  justly  due  him^  and  the  petition  states  that 
M  the  defendant  is  tiu^Med  to  him**  in  this  sum,  the  affidavit  is  sufficient. 

Boone  vs.  Savage^  169 

9.  Attachment  will  lie  against  a  person  who  has  not  resided  one  year  in 
the  state,  even  after  he  has  elected  his  domicil  here t6. 

10.  An  attachment  lies  against  the  property  of  a  corporation,  incor- 
porated by  the  laws  of  another  state. 

Jtfar/tn,  Pleasants  Ss  Co.  vs.  Bank  of  Alabama^  415 

11.  Negotiable  notes  cannot  be  attached  in  the  hands  of  the  maker  after 
they  are  put  in  circulation.  It  can  only  be  done  by  either  seizing  the  notes, 
or  attaching  them  in  the  hands  of  a  person,  holding  them  as  the  property 

of  the  debtor SheeU  k  Grover  vs.  Culver  ei  at,  449 
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12.  The  atUchment  illowed  by  the  met  of  1826,  in  the  oaee  of  a  debt  not 
yet  dae,  wu  not  intended  aa  a'  means  of  bringing  the  debtor  into  oonit, 
but  only  ai  a  coneervatiTe  meaaore Adamt  et  aL  vs.  D§^  603 

13.  Where  the  defendant  in  attachment  shows,  by  prima  faeie  evidenoe, 
that  the  facts  stated  in  the  affidavit  are  untrue,  it  will  throw  the  burden  of 
proving  their  verity  on  the  plaintiff. t6. 

14.  And  when  there  is  no  notice  given  of  an  assignment  of  a  debtor's 
property,  it  is  liable  to  attachment  in  his  hands. ib, 

15.  Negotiable  notes  cannot  be  attached  in  the  hands  of  the  maker,  after 

they  are  put  in  circulation...... KimbaU  vs.  PlmU  ei  al^  611 

i 

AUDITOR. 

1.  Where,  by  consent  of  the  parties,  the  case  is  submitted  to  an  auditor, 
with  the  powers  of  an  amicable  compounder,  his  award  cannot  be  opened 
by  the  court,  but  must  be  homologated  as  it  stands,  having  the  effect  of  a 
definitive  judgment Denn^hourg  vs.  Oaiennii^    53 

BAIL. 

1.  Where  a  bail  bond  is  taken  in  pursuance  of  an  order  of  court ;  the 
entry  on  the  minutes  requiring  bail  in  seven  hundred  dollars,  and  the  b<Mid  is 
taken  in  the  penalty  of  seven  thousand  dollars ;  and  the  judge  at  a  subsequent 
term,  corrects  and  alters  the  minutes  to  seven  thousand  dollars :  Hdd^  that 
the  bond  is  not  thereby  invalidated ;  and  the  sureties  can  only  be  reheved 
on  the  score  of  error  in  signing,  which  does  not  result  from  altering  the 
minutes,  whether  done  legally,  or  illegally State  vs.  Frith  ei  oi.,  191 

2.  The  sureties  in  a  bail  bond  are  not'  entitled  to  an  exoneralur^  when 
they  have  made  no  formal  surrender  of  the  principal ;  even  if  he  be 
confined  in  prison  for  a  subsequent  offence,  not  bailable,  and  afterwards 
makes  his  escape ib. 

3.  So,  also,  bail  are  not  exonerated  when  they  have  made  no  surrender 
of  the  principal ;  even  where  the  sheriff  and  constable  both  resign ;  for 
these  officers  are  required  to  act  until  their  successors  are  appointed ik» 

BILLS  AND  NOTES. 

1.  Where  a  note  is  in  possession  of  the  payee  at  his  death,  although 
inclosed  by  him  in  a  letter  with  directions  to  hand  it  over  to  a  creditor 
afterwards,  it  will  be  considered  as  still  belonging  of  right  to  his  succession. 

Roich  vs.  Johns  tc  Co^    46 

2.  The  makers  of  a  note  may  plead  in  compensation  against  the 
endorsee  or  holder,  any  demand  or  claim  which  they  had  against  the 
payee  at  the  time  of  its  transfer ....^ i6. 
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3.  There  ii  no  neeenity  for  any  demand,  or  proteat  for  non-payment  <^ 
a  bill,  when  the  non-acoeptanoe  by  the  drawees,  and  proteat  and  notice 

to  the  drawer^  fizea  hu  reaponaibility Pecquet  It  Laeroix  va.  Mager^    74 

4.  FoTei{|rn  bills  retnmed  with  lej^l  protest,  entitle  the  holder  to  twenty 
per  cent  damages,  under  the  statute ib. 

5.  Where  a  notary  makes  diligent  search,  and  nses  all  diligence  to  obtain 
information  of  the  residence  of  the  endorser  in  vain,  he  is  then  folly 
justified  in  putting  the  notice  in  the  post-office,  although  the  endorser 
may  actually  reside  in  the  city  at  the  time. 

Figert  k  Co»  va.  Cation^  /.  m. «.,    89 

6.  Where  a  note  is  made  payable  at  a  certain  place,  payment  must  be 
demanded  ihere^  before  a  recovery  can  be  had  against  the  sureties  in  the 
note Fori  YE,  Coriet  tc  Le  Plaee^  180 

7.  It  is  not  sufficient  to  show  that  the  sureties  had  no  funds  in  the  place 
of  payment  to  meet  the  note  at  maturity,  in  order  to  charge  them ;  for  it 
is  incumbent  on  the  maker,  and  not  on  them,  to  provide  funds  at  its 
maturity tft. 

8.  The  sureties  in  a  note  may  oppose  to  the  action,  all  the  exceptions 
allowed  to  the  maker,  and  which  are  inherent  to  the  debt %b. 

9.  Where  the  notary  certifies  that,  *^  notices  of  protest  were  served  on 
the  endorser,  by  letter  delivered  to  them  penonaUy  hy  X>,"  Ac,  it  ia 
insufficient.  The  notary  cannot  certify  what  was  done  by  another,  so  as  to 
bind  the  endorser JShepkerdYn,  Jonti  et  a/.,  246 

10.  A  simple  denial  of  the  plaintiff's  right  to  sue  as  the  holder  of  a 
negotiable  note  or  iostrument,  cannot  authorize  the  maker  to  contest  his 
title  to  it,  when  he  holds  by  a  blank  endorsement,  unless  it  has  been  lost  or 
mislaid J...JIf' J^tniuy  vs.  BeetonU  Ettate^  254 

11.  In  a  suit  against  the  maker  of  a  note,  it  is  no  groxmd  of  defence  that 
it  was  improperly  transferred  by  the  curator  of  an  estate  to  which  it 
belonged,  to  the  holder,  when  it  is  endorsed  in  blank tfr. 

12.  The  vendor  of  personal  property  may  produce  evidence  to  show 

that  the  note  sued  on  was  given  for  the  price  of  certain  fumUure^  to  enable 

him  to  enforce  his  privilege  against  it  in  the  hands  of  his  vendee. 

Polo  k  TivUier  vs.  JVa/i/t  «/  oj.,  260 

13.  Where  the  defendants  are  interrogated  aa  to  the  consideration  of  the 
note  aued  on,  and  neglect  to  answer,  their  silence  must  be  taken  pro 
eonfesnt,  and  it  will  be  deemed  fuU  proof. t6. 

14.  According  to  a  statute  law  of  Mississippi,  all  notes  made  there  are 
subject  to  every  equitable  defence  against  a  bona  fide  endorsee,  which 
could  be  set  up  against  the  payee ;  and  when  sued  on  here,  the  case  must 

be  goTemed  hjihioUxloci  eontraetw Barrett  vs.  WuXker^  303 
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15.  The  general  rale  is  well  eettled  that  when  a  pronuMory  note  is  made 
payable  at  a  particolar  place,  a  reoorery  cannot  be  had  on  it  without  proof 

of  a  demand  at  the  place  of  payment AUain  k  Trtmoulti  ▼■•  LoMtanu^  3S7 

16.  There  are  exceptions  to  the  general  rale,  and  by  the  commercial  law 
it  is  not  necessary  for  the  payee  to  prove  a  demand  of  the  acceptor  of  a 
bill  in  order  to  recover  of  him : iftu 

17.  So,  where  the  payee  is  in  possession  of  a  note,  the  burden  on^  to 
devolve  on  the  obligor,  or  maker,  to  show  a  readiness  and  offer  to  pay,  or 
funds  placed  in  the  hands  of  the  payee  for  that  porpoee,  in  order  to 
exonerate  himself. t&. 

18.  It  is  necessary  to  allege  and  prove  the  endorsement  by  the  payee  of 
a  draft,  in  order  to  entitle  the  holder  to  recover. 

NoU  et  al.  vs.  Brander  et  oi.,  368 

19.  Where  a  note  is  made  payable  at  the  counting-house  of  A,  and  the 
firm  is  changed  to  A  B,  before  the  note  becomes  due,  a  demand  at  the 
oonnting-house  of  A  B  will  be  good Sanderson  vs.  Oak^  et  oL,  373 

20.  The  possession  of  a  promissory  note,  together  with  the  receipt, 
showing  it  had  been  endorsed  to  another  for  collection,  is  evidence  of  its 
re-transfer  so  as  to  authorise  the  holder  to  sue  as  owner. 

JVaring  vs.  Crawford^  376 

21.  A  receipt  given  by  the  person  to  whom  a  note  was  endorsed  for 
collection,  is  admissible  in  evidence  to  show  the  nature  of  the  endorsement, 
and  that  the  plaintiff  did  not  part  with  his  interest  in  the  note tfr« 

22.  Where  a  party  to  a  bill,  or  note,  puts  his  name  on  it,  he  is  presumed 
to  have  done  so  as  surety,  unless  this  presumption  is  destroyed  by  other 
ciroumstances  appearing Lawrence  it  Hill  ve.  Oakey  et  oL,  386 

23.  But,  whero  the  endorser's  names  appear  first  on  a  bill,  although  not 
the  payees,  and  no  explanatory  evidence  is  offered,  their  endorsement 
will  be  considered  as  a  direct  and  positive  undertaking  on  their  part,  and 
not  conditional t^, 

24.  By  endorsing  a  bill  not  payable  to  their  order,  the  defendants 
became  guarantors  for  its  punctual  payment  at  maturity it, 

25.  The  certificate  of  the  notsry  is  prima  fdeie  evidence  of  a  demand  on 
the  maker  of  a  note ;  and  that  it  was  made  at  his  domicil,  although  it  be 
not  so  set  forth  in  the  petition Poydrat  vs.  Beil^  391 

26.  A  certified  copy  of  the  notarial  piotest,  and  certificate  of  notice  to 
the  endorsers,  &c.,  is  sufficient  evidence  of  the  protest  and  notice  to  the 
endorser Whittemore  Yt,  Leake  St  HoweU^  392 

27.  Where  the  endorser  lived  seven  or  eight  miles  from  town,  notice  of 
protest  put  in  the  post-office,  addressed  to  hira  as  of  that  parish  and  town, 
being  the  place  where  he  received  his  letters,  was  held  sufficient  service  of 
notice t6. 


PRINCIPAL   MATTERS.  601 

PA«B 

28.  The  defendant  was  sned  on  bit  promisaory  notes  g;iyen  for  a  number 
of  "'  city  bonds,^'  payable  in  twenty  years,  with  six  per  cent,  interest,  in 
semi-anniiai  dividends,  which  being  accidentally  Uut  or  destroyed^  he  asked 
for  new  ones,  or  a  rescission  of  the  contract:  Held,  that  he  could  demand 
neither ;  but  was  bound  to  pay  his  notes,  as  the  lou  of  the  bpndt  did  not 
diminish  the  city's  obligation  to  pay  Ihem  and  the  accruing  interest  as  it 
became  due ^ Mayor  et  ai,  vs,  CMweU^  499 

29.  The  transferee  of  a  note  not  endorted^  but  transferred  by  a  special 
assignment  of  the  payee,  written  on  the  back  of  it,  cannot  maintain  an 
action  against  the  transferor Martin  vs.  MMatters^  420 

90.  The  transferor  is  only  responsible  for  the  existence  of  the  debt  at  the 
time  the  note  is  transferred ib. 

31.  Where  the  transferor  of  a  note  obtained  the  temporary  possession  of 
it,  and  tortiously  added  the  words  ^  without  recourse^  to  the  written  assign- 
ment, as  it  did  not  alter  the  legal  obligation  of  the  parties,  the  court  is  not 
bound  to  notice  it , ib, 

32.  The  certificate  of  the  notary  who  makes  the  protest,  is  prima  facie 

evidence  that  due  diligence  was  used  to  find  the  residence  of  the  maker^ 
and  endorser  of  a  note,  and  that  notice  to  the  endorser  was  put  in  the 
post-ofiice Delavigne  vs.  Amei^  437 

^.  The  nature  and  degree  of  diligence  used  to  find  the  residence  of  the 
parties  to  a  note,  antl  make  demand  and  give  notice  to  the  endorser, 
may  be  inquired  into  on  the  trial,  to  rebat  the  presumption  arising  from 
the  notary's  certificate.  This  presumption  will,  however,  yield  to  contrary 
proof ib, 

34.  Notice  to  an  endorser,  lef\  at  his  office  with  a  clerk,  he  not  being  in, 

is  sufficient  to  render  him  liable Edson  vs.  Jaeo6«,  494 

35.  The  maker  of  a  note  cannot  complain,  that  demand  of  payment  was 
made  after  the  last  day  of  grace Union  Bank  vs.  Mortec,  539 

BILL  OF  LADING. 

1.  Where  the  plaintiff  purchased  certain  cptton,  and  made  advances  pn 
the  bill  of  lading  ;  and  the  cotton  was  delivered  to  the  defendants  under 
a  previous  contract  with  the  seller,  before  the  bill  of  lading  came  to  the 
possession  of  the  plaintiff,  he  cannot  recover  the  cotton. 

Hepburn  vs.  Lee  Sc  Hardy  et  at,,    76 

2«  The  bill  of  lading  can  have  no  effect  until  its  delivery;  and,  at  that  time, 
the  cotton  being  in  possession  of  the  defendants  under  a  previous  contract, 
having  no  privity  or  connection  with  the  one  under  the  bill  of  lading,  they 
were  in  no  way  responsible ib. 

76  VOL.  XIV. 
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CITATION. 

1.  A  return  of  serriee  of  petition  and  citation,  which  itates  that  thejr  were 

left  with  W.  F^  a  free  white  person  over  fonrteen  years  of  age,  reuding 

at  the  domieil  of  the  de/endani^  is  insufficient.      If  he  be  absent,  citation 

must  be  left  ai  the  defendarU*t  domicile  with  a  free  person  apparently  above 

fourteen  years  of  age,  residing  there. 

Ballard  et  al.  ts.  I>ee'«  ^dminittrator,  211 

S.  If  a  judgment  by  default  be  taken  before  the  defendant  is  in  court,  by 
proper  senrice  of  citation,  although  he  be  afterwards  personally  cited,  final 
judgment  cannot  be  entered  without  a  judgment  by  default  being  again 
taken tfr. 

3.  It  must  appear  by  evidence,  that  the  appellee  resides  out  of  the  state 
at  the  time  of  senrice  of  citation  on  his  attorney,  or  it  will  be  insufficient. 

Raaiff^9.  Hu  Crediiors^  292 

CITY  COURT  OF  NEW-ORLEANS. 

i.  The  City  Court  of  New-Orleans  is  without  authority  to  grant  an  order 
of  seiaure  and  sale ;  especially  when  the  property  to  be  seized  is  situated 
out  of  the  city  limits Elwyn  vs.  Jaekaon  et  a/.,  411 

2.  But  the  jurisdiction  of  the  City  Court  does  not  extend  to  actions  of  a 
real  nahtre.  It  is  limited  to  actions  in  personam;  'except  in  cases  ef 
attachment,  in  which  authority  is  expressly  given „ »...    ik, 

CLAIMS  ON  GOVERNMENT. 

1.  In  the  seizure  and  prosecution  of  a  vessel  for  the  violation  of  law,  by 
the  collector,  surveyor  and  naval  officer,  in  a  case  where  no  law  provided 
for  their  remuneration,  they  rendered  meritorious  services,  but  these 
impose  no  obligation  on  the  government,  either  in  law  or  equity,  to 
compensation ;  and  which  could  not  be  set  up  as  a  legal  or  equitable  ofisei 
to  any  demand  of  the  government  against  them ;  although,  under  the  rules 
of  law,  any  specific  demand  imposing  even  an  equitable  obligation,  might 

be  so  pleaded Emerson's  Heirs  vs.  Holly      1 

2.  Services  rendered  under  the  requirements  of  a  contract,  or  of  law,  for 
which  a  compensation  is  fixed,  constitute  a  legal  demand,  while  those 
rendered  under  an  authority  which  ii  casual,  or  in  some  degree 
discretionary,  may  constitute  an  equitable  claim ih. 

3.  A  claim  against  a  foreign  government  for  spoliations,  is  founded  on 
the  law  of  nations,  and  the  obligation  is  perfect  on  the  ofiending 
government,  which  will  be  enforced  by  the  government  of  the  injured 
citizen ,. .,,•..    t(. 
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4.  A  elaim  having  no  foundation  in  law,  but  dependingr  entirely  on  the 
generofity  of  the  goremment,  constitutes  no  basis  for  the  action  of  any 
legal  principle.  It  cannot  be  assigned.  It  does  not  go  to  the  administrator 
as  assets,  and  it  does  not  descend  to  the  heir.  But,  if  the  government, 
from  motives  of  public  policy,  or  any  other  consideration,  thinks  proper  to 
make  a  grant  of  money  to  the  heirt  of  Ike  claimant^  tiuy  reeewe  U  at  a  gift, 
or  a  pure  donation t6. 

COLLATION. 

1.  Every  donation,  or  advantage,  is  liable  to  be  collated  among  co-heirs, 
unless  expressly  exempted  by  the  donor Burton^a  Heirt  vs.  Burton  et  ai.,  352 

2.  So,  in  an  action  of  partition  among  co-heirs,  slaves  which  have  been 
given,  the.  donee  is  not  permitted  to  collate  them  in  kind,  but  according  fco 
their  value  at  the  time  of  the  donation t^. 

COLORED  PERSONS. 

1.  Children  of  color  (from  a  white  person)  are  not  allowed  to  prove 
ikeir  paternal  descent  where  they  have  not  been  acknowledged ;  but  this 
may  be  shown  by  proof  against  them  by  the  adverse  party  in  order  to 
annul  a  sale  made  to  them,  as  a  disguised  and  simulaied  donation  to 
incapable  persons Robinett  et  al  ya.  VerdunU  Vendees^  543 

2.  So,  children  of  color,  (from  a  white  person)  not  acknowledged, 
cannot  inherit  or  receive  by  donation,  irUer  vivot^  or  mortit  eatuA;  even  one 
fourth  of  the  ancestor's  estate ;  and,  if  by  a  disguised  sale,  or  donation,  an 
attempt  is  made  to  give  them  a  greater  amount  of  property  than  can  be 
legally  disposed  of,  it  is  not  reducible  to  the  disposable  portion,  but 
absolutely  null t6. 

3.  Colored  children  of  a  white  person,  not  acknowledged  by  him,  are 
incapable  of  receiving  any  thing  by  inheritance  or  otherwise ib, 

COMPENSATION. 

1.  Compensation  cannot  take  place  between  debts  which  a  party  owes 
an  estate  under  administration,  and  those  which  it  owes  him.  He  still 
retains  his  interest  to  mako  opposition  as  a  creditor;  although  it  may 
turn  out,  ultimately,  that  he  is  a  debtor  for  a  balance  due  the  estate. 

Dunean't  Syndic^  vs.  Dunean't  Heirt^  556 

CONTINUANCE. 

1.  The  granting  a  continuance  is  in  the  discretion  of  the  judge  a  quoy 
who  best  knows  the  parties  and  their  attorneys ;  although,  if  a  continuance 
be  improperly  refused,  this  court  has  power  to  grrant  relief;  yet,  it  will  not 
interfere  in  a  case  where  the  discretion  of  the  inferior  judge  has  been 
correctly  exercised Hopkint  et  at,  vn,  LaPlace^  Syndic^  ^.,  141 
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2.  Whare  an  absent  wjtnsM  haa  been  dolj  amnmoiied,  and  Ihe  pvty 
makoe  affidavit  aettinf  forth  hie  materialitj,  and  the  material  facta  expected 
to  be  proved  bj  him,  and  that  he  expected  hia  attendance  on  the  day 
fixed  for  trial«  it  will  be  auffioient  ground  to  obtain  a  oontinoanoe. 

KUUfunh^  va.  Arir]h  ^^ 

CONTRACT. 

1.  Where  the  plaintiff  purehaaed  certain  cotton,  and  made  advancea  on 
the  bill  of  ladings,  and  the  cotton  was  delivered  to  the  defendants  nnder  a 
previoua  contract  with  the  aeller,  before  the  bill  of  lading  came  to  the 
plaintiff 'a  handa,  he  cannot  recover,  although  defrauded  by  the  aeller. 

Hepburn  vs.  Ltt  fe  Hord^  ef  al^    76 

2.  The  bill  of  lading  could  have  no  effect  until  ita  delivery ;  and  at  the 
time  the  cotton  being  in  poaaeaaion  of  the  defendants  under  a  previous 
contract,  having  no  connection  or  privity  with  the  one  under  the  bill  of 
lading,  they  are  in  no  way  responsible tfr. 

3.  The  party  claiming  damages  for  loss  of  rent,  occasioned  by  the  non- 
delivery of  a  house  according  to  contract,  must  show  that  he  put  the 
adverse  party  in  default  before  he  can  recover Kirkman  vs.  Barton^    80 

4.  The  form  of  a  contract  of  sale  may  be  given  to  a  different  contract, 
as  a  mortgage,  when  the  property  is  absolutely  conveyed.  Between  the 
parties  to  the  conveyance,  its  real  nature  must  be  established  by  a  counter- 
letter  ;  but  those  who  are  not  parties  to  the  contract*  and  have  an  interest 
in  ostabliahing  its  real  nature,  may  do  ao  by  testimony. 

Frott  &  Johnson  vs.  Bebout  ti  dL%  104 

5.  According  to  a  statute  law  of  Mississippi,  all  notes  made  there  are 
subject  to  every  equitable  defence  against  a  bona  fide  endorsee,  which 
could  be  set  up  against  the  payee ;  and  when  sued  on  here  the  case  must 

be  governed  by  the  Zor /oci  eoffc/roe/uj Barrett  v;  Walker^  903 

6.  Where  a  vendee  has  not  complied  with  his  agreement,  he  cannot 
complain  and  set  up  as  a  matter  of  defence  to  his  note,  that  the  vendor 
has  not  extinguished  a  certain  mortgage,  when  this  failure  was  the 
consequence  of  his  not  complying  with  his  stipulation  to  pay  in  a  certain 
manner i6. 

7.  Where  a  vendor  and  mortgagee  goes  before  a  notary  aod  makes  a 
declaration  of  release  of  his  mortgage  on  certain  conditions,  it  cannot  have 
the  force  of  a  contract  without  the  assent  of  the  mortgagor,  although  the 
stipulation  is  in  his  favor.  But  the  declaror  is  bound  to  carry  into  effect  the 
intention  expressed,  whenever  the  other  party  signifies  his  readiness  to  accept 

the  terms  offered,  if  they  have  not  been  retracted WiUiami'vu,  Duery  523 

8.  Where  an  undertaker  gave  an  order  on  the  owner  to  the  plasterer, 
payable  out  of  the  second  and  third  inatalments  of   the  contract  for 
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bailding ,  when  the  house  wae  finished,  and  which  was  accepted  by  the 
owner  :  H$ld^  that  no  subsequent  agreement  between  the  undertaker  and 
owner  prolonging  the  time  of  finishing  the  house,  could  change  the 
obligation  of  the  acceptor  of  the  order ;  and,  although  the  house  was 
destroyed  by  fire  in  the  mean  time Sargeani  ts.  Daunoy^    43 

9.  Neither  party  to  a  contract  has  any  power  to  change  his  obligations 
to  a  third  party  growing  out  of  said  contract,  by  subsequently  altering  or 
prolonging  its  execution,  as  between  themselves ib' 

COURTS. 

1.  The  Supreme  Court  disclaims  a  general  superintending  control  over 
the  inferior  jurisdictions ;  but  it  will  exercise  every  power  incident  to  its 
appellate  jurisdiction,  as  defined  by  the  constitution,  and  in  the  forms  pre- 
scribed and  established  by  the  legislature. 

Stale  of  Louisiana  vs.  Judge  Bermudex^  478 

2.  The  authority  of  the  legislature  must,  however,  be  considered  in 
relation  to  the  constitution,  which  allows  this  court  appellate  jurisdic- 
tion only,  and  in  matters  which  have  a  tendency  to  aid  this  jurisdiction ib. 

3.  This  court  cannot  direct  inferior  courts  what  judgments  they  are  to 
render,  but  in  cases  in  which  it  is  their  duty  to  proceed  and  take  cognizance, 
they  may  be  so  directed,  and  their  judgments  be  appealed  from  as  in 
other  cases ib. 

4.  It  is  only  in  relation  to  courts  acting  judicially,  and  in  cases  in 
which  an  appeal  might  be  prosecuted  to  this  court  after  final  judgment, 
that  it  will  issue  writs  o£  procedendo  or  mandamus ib, 

5.  So,  on  the  refusal  of  the  judge  of  the  probate  court,  on  an  application 
of  the  tutrix  to  appoint  an  under  tutor  to  her  minor  children,  and  order  a 
Ikmily  meeting,  with  a  view  to  relieve  her  property  from  a  general  mort- 
gage, and  give  a  special  one,  a  peremptory  mandamus  will  be  awarded, 
requiring  him  to  proceed ib. 

6.  The  nullity  of  a  probate  sale  cannot  be  sought  in  a  direct  action  in 
the  District  Court.  The  order  of  sale  by  the  probate  court  is  held  to  be  a 
judgment  which  protects  purchasers  under  it.... Gra^mV  Heirs  vs.  Gibson^  146 

CORPORATION. 

1.  Where  a  corporation  is  a  mere  creature  of  legislative  will, 
established  for  the  general  good,  endowed  by  the  state  alone,  the  legisla- 
ture may,  at  pleasure,  modify  the  act  of  incorporation  or  law  by  which 
it  was  created.  The  trustees  of  such  a  corporation  are  the  mere  manda- 
tories of  the  state Manipelier  Academy  Trustees  vs.  George  et  ai.,  395 

2.  But  where  certain  individuals  are  incorporated,  and  constituted  a 
body  politic,  as  trustees  of  an  academy,  with  power  to  acquire  property. 
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PASS 

■nd  reoeiye  donationi  from  indiTidoals  and  Um  tUte,  on  condition  to 
Mtablish  an  academy  and  educate  pnpila,  and  alio  receire  a  yearly  gnmt 
from  the  atate^  on  condition  to  teach  a  certain  number  of  indigent  children; 
and  where  such  corporation  has  complied  with  the  conditions :  JETeU,  that 
the  corporators  acquired  Tested  rights  in  the  nature  of  a  contract  which 
cannot  be  taken  from  them  by  the  state,  without  a  manifest  yiolation  of 
the  constitution  of  the  United  States,  article  1,  section  10. 

Monipelier  Academy  Trwteet  ts.  Oeorge  ei  al^  396 

3.  A  corporation  or  bank,  in  which  the  stock  is  entirely  owned  by 
another  state,  and  created  by  its  laws,  may,  nevertheless,  be  sued  in  the 
courts  of  this  state..  Jlfarlm,  PUatantt  Sl  Co.  ts.  Branek  Bank  of  Alabama^  415 

4.  An  attachment  lies  against  the  property  of  a  corporation  incorporated 

by  the  laws  of  another  state ifr. 

6.  Where  the  signatures  of  the  proper  officers  of  a  corporation  are 
proved,  and  the  seal  is  affixed,  the  court  are  to  presume  the  officers  did  not 
transcend  their  authority,  and  that  the  seal  was  affixed  according  to  the 
requirements  of  the  charter Adams  vs.  HU  Crediton^  4S4 

6.  Courts  may,  howeyer,  when  a  deed  is  signed  by  the  officen  and 
sealed  with  the  seal  of  the  corporation,  look  beyond  the  seal,  but  it  is 
prima  facie  eyidence  that  it  was  so  affixed  by  proper  authority.  The  con- 
trary must  be  shown  by  the  adverse  party t&. 

DAMAGES. 

1.  A  party  who  has  reasonable  grounds  to  belieye  that  he  has  a  good 
cause  of  action,  and  brings  his  suit,  is  not  liable'  in  damages  to  the  adverse 
party,  if  he  loses  or  discontinues  his  case Henry  vs.  Dtufilho^  Jr*^    4d 

2.  A  party  plaintiff  is  not  bound  to  repair  the  damages  which  he  may 
cause  to  others  by  the  legitimate  exercise  of  his  legal  rights X i6. 

3.  But,  if  a  person  sues  without  color  of  title,  and  malice  is  shown,  or 
may  be  inferred,  the  adverse  party  is  entitled  to  recover  in  an  action  of 
slander  of  title ib. 

4.  The  jury  are  the  peculiar  judges  of  the  quantum  of  damages. 

Morgan  vs.  Lard  el  aL^  286 

5.  Damages  may  be  assessed  at  an  annual  sum ;  and  where  the  petition 
shows  no  period  from  which  they  shall  be  computed,  and  the  verdict 
affixes  none,  the  court  may  give  them  from  judicial  demand,  and  until 

the  surrender  of  the  premises  to  the  successful  claimant ib» 

6.  Where  a  sheriff  acts  honestly,  being  a  public  officer  he  must  be 
protected  against  excessive  and  vindictive  damages. 

Smith  vs.  Bradford  et  aL^  281 

7.  So,  where  slaves  are  illegally  removed  from  a  plantation  they  are 
cultivating,  by  the  sheriff  under  a  writ  of  seizure,  a  bare  remuneration  for 
the  loM  of  lime  should  be  the  measure  of  damages t6' 
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DEBTOR  AND  CREDITOR. 

PAOI 

1.  Where  the  plaintiffs  claim  the  value  of  .certain  property,  aeized  by 
the  defendanta,  as  belon|png  to  the  common  debtor,  and  consent  that  it  be 
sold,  and  receiye  the  proceeds,  they  cannot  recover  the  real  value  from  the 
seizing  creditors  if  it  was  sacrificed Lowery  &  Co.  vs.  LaviUebeuvre  et  a/.,    55 

2.  A  debtor  doing  business  as  a  merchant  without  any  fixed  domicil  in 
the  place,  living  with  his  famUy  in  a  boarding-house,  is  liable  to  arrest 
and  sequestration  of  his  moveables  and  baggage,  at  the  suit  of  his  landlord. 

Wooittr  vs.  SabmuLn^    98 

DEMAND. 

1.  Want  of  amicable  demand,  specially  pleaded  and  shown,  saved  the 
defendant  the  costs  of  the  original  eiiation^  and  also  those  of  appeal,  by 
reversing  the  judgment SaillardvB,  T\imer  et  at.,  259 

2.  Where  a  note  is  payable  at  a  particular  place,  payment  must  be 
demanded  Ihere^  before  a  recovery  can  be  had  against  the  sureties  in  the 
note FortYB.  Cortes  k  La  Plaee^  180 

DOMICIL. 

1.  The  articles  42  and  43,  of  the  Louisiana  Code,  only  provide  for  a 
change  of  domicil  by  persons  already  residents  of  the  state,  and  not  those 
coming  from  another  state Boone  vs.  Savage,  169 

2.  It  requires  a  residence  of  one  year  in  this  state  by  persons  coming 
from  another  state,  to  acquire  a  domicil.  Until  then,  they  are  liable  to  be 
sued  by  attachment  as  nonrreiidentt ib. 

DONATION. 

1.  Every  donation,  or  advantage  given  to  heirs,  is  liable  to  collation 
among  the  co-heirs,  unless  expressly  exempted  by  the  donor. 

Burton's  Heirs  vs.  Burton  et  a/.,  352 

2.  The  donation  of  slaves  imparts  an  absolute  transfer  of  property,  and 
they  are  at  the  donee's  risk,  who  is  entitled  to  all  the  profits  and  increase, 
and  must  bear  their  deterioration  and  loss ib, 

EVICTION. 

1.  Since  the  adoption  of  the  Louisiana  Code,  as  an  amendment,  and  in 
repeal  of  the  Code  of  1808,  the  increased  vtUue  of  the  property  at  the  time 
of  eviction  is  not  neeessarify  the  standard  of  damages  to  hh  paid  by  the 
warrantor  to  the  party  evicted. Webb  vs.  Oorman  et  at,,    38 
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EVIDENCE. 

1.  A  duly  certified  copy  of  a  sheriff  *b  or  city  manhal^s  deed,  made  by 
the  clerk  of  the  court  in  whoa^  office  the  sale  or  deed  of  conveyance  is 
recorded,  will  be  received  in  evidence,  in  the  'same  manner,  and  have  the 
same  effect  as  a  duly  certified  copy  of  an  authentic  act. 

BaiUy  &  Soit,f.  p.  e,  vs.  Percy,/,  w.  e.^    14 

2.  Where  the  sheriff's  deed  only  conveys  all  the  right,  title  and  interest 
of  the  defendant  in  execution,  it  is  necessary  to  inquire  what  these  rights, 
iui.  were,  and  to  show  that  they  were  superior  in  dignity  to  the  title  of 
the  adverse  party,  to  enable  the  plaintiff  to  recover  in  a  petitory  action. t&. 

3.  Where  fraud  is  charged,  direct  and  positive  evidence  is  seldom  to  be 
obtained.  Circumstantial  evidence  is  commonly  all  that  can  be  had,  and 
every  circumstance  becomes  material  to  ferrit  out  the  fraud. 

Cecile,  /,  m.  e.  vs.  SL  Denis,  /.  tc.  c,  184 

4.  An  order  discontinuing  a  suit,  may  be  used  as  evidence  of  this  fact, 
as  soon  as  it  is  entered  on  the  minutes.    It  does  not  require  the  signature 

of  the  judge Morgan  yb.  Whiteside**  CurtUor^  TTl 

5.  The  testimony  of  one  witness  corroborated  by  a  mortgage,  will  be 
deemed  sufficient  to  prove  an  open  account  over  five  hundred  dollars, 
when  it  appears  the  mcNrtgage  was  given  to  secure  payment  of  all  liabilities 
the  plaintiffii  were  to  come  under  for  the  defendant,  and  that  the  account 
embracd  these  objects Allain  ii  Trermuiet  yu,  LoMarus,  324 

6.  Where  the  plaintiff  sues  to  recover  the  value  of  work  and  labor  done 
for  the  defendant,  according  to  a  bill  of  prices  agreed  on  for  part  of  it  and 
for  extra  work,  he  will  be  allowed  to  produce  evidence  of  the  value  of  all 
the  work  performed CoUingsvM,  Hamilion,  33^ 

7.  In  an  action  on  a  special  agreement  for  the  price  of  work,  or  services 
rendered,  the  party  may  introduce  evidence  of  the  value  of  the  work 
also ik, 

8.  Jn  an  action  for  the  return  of  the  price  on  account  of  redhibitory 
defects  in  a  slave,  although  the  demand  exceeds  five  hundred  dollars,  it 
may  be  proved  by  a  single  witness,  when  the  demand  grows  out  of  a  contract 
evidenced  by  a  notarial  act Armor  vs.  Huie^  346 

9.  In  an  action  to  render  the  captain  and  owners  of  a  steam-boat  liable 
in  damages  for  the  value  of  sundry  bags  of  corn  shipped  on  board  and 
delivered  in  a  damaged  state,  evidence  will  not  be  received  to  show  that 
the  com  was  purchased  from  the  captain,  in  order  to  make  him  liable  as 
seller Wilcox  et  al,  vs.  Halderman  et  st,  357 

10.  In  an  action  for  slander,  for  calling  the  plaintiff  a  ^  thief,  Su^'"  the 
defendant  cannot  offer  the  declaration  of  the  plaintiff's  father  in  evidence, 
reproaching  the  son  with  having  committed  a  crime. 

(iuartreveaux  vs.  Caboche^  3€S 
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11.  The  dedaratioQB  of  the  father,  reproaching^  his  eon  with,  mieoondnet, 
cannot  be  given  in  evidence  against  him  in  an  action  against  a  third  person 
for  slander.  Nothing  the  father  may  have  said  can  assist  the  defendant  in 
establishing  his  charge.  It  is  hearsay  evidence,  and  the  father  conld  not  be 
heard  if  he  were  offered  ns  a  witness ^aarireveatiz  vs.  Caboche^  365 

12.  A  receipt  given  by  the  person  to  whom  a  note  waa  endorsed  for 
eoUeotion,  is  admissible  in  evidence  to  show  the  nature  of  the  endorsement^ 
and  that  the  plaintiff  did  not  part  with  hie  interest  in  the  note. 

Waring  vs.  Crawford^  379 

13.  Where  the  absence  of  a  witness  is  not  accounted  for,  and  he  is  not 
dead,  a  note  of  kis  teatimony,  not  signed,  is  inadmiasibie  in  evidence. 

Lesatiier  vs.  DathieU^  467 

14.  A  document  signed  by  L.,  for  B.  Z.  C,  register  of  the  land^office, 
IS  inadmissible  in  evidence.  Nothing  shows  that  the  register  may  act  by 
proxy,  or  deputy ;  or  that  he  delegated  bis  powers  to  another  to  affix  his 
■ignature..* .,, t&r 

15.  The  defendant  under  an  averment  to  rescind  the  sale  to  him  by  the 
plaintiff,  cannot  offer  outstanding  titles  in  others  in  evidence,  when  he  ia 
in  possession.  If  he  was  in  danger  of  eviction,  the  most  he  could  do 
would  be  to  withhold  the  price  until  security  was  given it^ 

16.  Whore  the  prenanptiom  arising  from  the  whole  evidence,  which 
leaves  the  case  doubtful,  preponderate  in  favor  of  the  defendant,  and  the 
district  judge,  who  tried  the  case,  givee  judgment  in  his  favor,  it  will  not 

be  disturbed..* Meyert  et  aL  vs.  Guetf%ard,  519 

17.  So,  where  a  vessd  was  apparently  abandoned  by  the  surviving 
partner,  and  taken  into  possession  by  the  original  owner,  who  paid  the 
charges  on  her,  and  held  the  notes  of  the  purchasers  for  half  the  price,  but 
had  offered  to  rescind  the  sale,  and  the  question  of  acceding  to  this  offer 
left  doubtful :  Held^  that  after  the  lapse  of  ten  months,  the  purchaser  will 
not  be  allowed  to  recover  her  back t^^ 

18«  The  record  is  the  best  evidence  to  show  that  certain  persons  were 
parties  to  particular  proceedings  had  in  the  Probate  Court,  and  is  admissible 
for  such  purpose ^ , WUHaiMYB,  Duer^  523 

EXCEPTIONS. 

1.  A  dilatory  exception,  taken  in  limine  /«/ti,  may  be  pleaded  in  ihm 
beginning  of  the  answer  to  the  merits Jtf  (rutre  vs.  Peek,  18T 

2.  The  party  who  fails  to  offer  evidence  of  the  facts  on  which  his 
exception  rests,  and  proceeds  to  trial  on  the  merits,  may  be  held  to  have 
waived  the  exception , Gajf  vs.  Ardr^f^  280 

77  VOL.  XIV. 
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EXECUTORS.  ADMINISTRATORS  AND  CURATORS. 

^  1.  A  B>  executor  of  C  D,  cannot  contract  with  A  B;  because  A  B, 
executor,  and  A  B,  are  both  one  natural  person.  So,  the  agent  of  an 
executrix  for  the  sale  of  the  estate  she  administers,  cannot  contract  with 
•himself,  and  buy  at  the  sale,  part  of  the  estate ;  because  the  agent  of  the 
executrix  is  seller  and  buyer,  and  are  both  one  natural  person ;  there  is  no 
mutation  of  property SeoWt  Executrix  vs.  OortonU  Exwuior^  141 

9.  Where  the  wife  is  executrix,  selling  the  property  of  a  succession,  and 
her  husband  acts  as  h^er  agent  in  making  the  sale,  and  purchases ;  if  there 
be  any  mutation  of  property,  it  passes  to  the  husband  and  wife,  and 
belongs  to  the  community.  The  law  inhibits  all  contracts  between  hus* 
band  and  wife ib, 

3.  Executors  as  well  as  curators,  tutors  and  other  mandatories,  are  pro- 
hibited from  purchasing  part  of  a  succes^sion  administered  by  them,  on  pain 
of  nullity,  at  a  sale  of  property  to  pay  the  debts  of  the  succession. 

Same  Cute,  115 

4.  The  nullity  resulting  from  a  prohibited  sale  to  executors,  of  property 
administered  by  them,  is  abioltUe,  No  subsequent  ratification  can  gire  it 
effect  against  third  persons,  interested^  who  are  not  parties  to  the  ratifica- 
tion  , i^. 

5.  Where  an  administrator  sues  in  the  District  Court,  and  exhibits 
evidence  of  his  appointment,  this  court  cannot  inquire,  collaterally,  into 
the  propriety  of  such  an  appointment  by  the  Court  of  Probates. 

Dttnbar'vB.  ThomM,  333 

6.  An  administrator  has  the  right  to  enforce  payment  of  all  debts  due  to 
the  estate  he  administers,  which  are  still  in  his  hands,  and  the  proceeds  of 
which,  when  paid,  are  liable  to  the  debts  of  the  estate «k 

EXECUTORY  PROCEEDINGS. 

• 

1.  In  the  executory  proceedings  against  mortgaged  property  which  has 
passed  into  the  hands  of  a  third  possessor,  three  days  notice  must  in  all 
such  cases  be  given  to  the  defendant,  after  seizure^  before  the  property  is 
advertised  for  sale SaiUardvs,  Whiie^    84 

2.  Where  the  vendor's  act  of  sale  and  mortgage,  contains  the  clause  de 
mm  alienando,  there  is  no  oath  required,  or  notice  to  the  third  persons  in 
proceeding  against  the  mortgaged  property  by  the  via  exeeutiva. 

Mots  vs.  CoUier^  133 

3.  If  the  petition  pursues  the  forms,  and  prays  for  an  order  of  seizure 
and  sale,  the  fact  of  the  clerk  issuing  a  citation  to  the  defendant,  will  not 
change  the  suit  into  the  via  ordtnaria ik. 
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4.  Where  the  ieal  of  the  court  is  not  affixed  to  the  record  of  a  judgment 
suit  in  another  state,  and  the  certificate  of  the  clerk  is  irregular,  it  will  not 
furnish  sufficient  authentic  evidence  to  authorise  ,the  ezecutorj  process  to 
issue  on  it  in  this  state, Armstrong  vs.  Levy  et  oi.,  167 

5.  Where  the  legality  of  an  order  of  seizure  and  sale  had  heen  passod 
upon  in  an  opposition  made  by  the  defendant,  the  court  will  take  no 
further  action  in  the  matter,  when  brought  up  on  a  rule  to  show  cause 
why  an  aUat  order  of  seizure  and  sale  should  not  be  set  aside. 

Florance  vs.  Wileox^    58 

FACTOR  AND  CONSIGNEE. 

1.  A  factor  or  agent  will  not  be  liable  for  the  loss  on  sales  of  the  article 
consigned,  if  it  appears  from  the  evidence  it  was  deteriorated  when  received, 
and  that  he  acted  with  diligence  and  fidelity  in  the  discharge  of  his  trust. 

Bogeri  &  Kneeland  vs.  Dortey,  430 

2.  The  privilege  given  to  factors  in  article  3214,  of  the  Louisiana  Code, 
is  intended  to  aid  the  interests  of  commerce,  and  the  word  advancf^^ 
used  therein,  is  not  to  be  restricted  in  its  meaning  to  actual  disbursements, 
but  must  be  construed  in  an  enlarged  sense,  with  reference  to  commercial 
usage,  and  include  acceptances  not  yet  paid. 

Tkirpin  vs.  Reynoldt :  Hobton  Si  Oooeh^  gamitheet<,  473 

3.  So,  where  factors  or  commission  merchants  accepted  drafts  on  the 
faith  of  the  defendant's  promise  to  ship  and  consign  a  certain  quantity  of 
cotton :  Held,  that  the  consignees  will  hold  the  cotton  so  consigned  against 
the  attaching  creditors  of  the  defendant. ib. 

4.  Where  cotton  is  shipped  to  factors,  with  instructions  to  lay  out  the 
proceeds  in  groceries,  and  if  the  purchases  should  exceed  the  amount, 
other  cotton  will  be  sent.  They  cannot  hold  the  cotton  in  their  possession 
subject  to  any  balance  on  such  purchases  against  attaching  creditors. 

Smith  k,  Wnght  vs.  M^CaU  et  al,      8 

FRAUD. 

1.  Where  fraud  is  charged,  direct  and  positive  evidence  is  seldom  to  be 
obtained.  Circumstantial  evidence  is  commonly  all  that  can  be  had,  and 
every  circumstance  becomes  material  to  ferret  out  the  fraud. 

CeetZe,  /.  m.  c.  vs.  St,  Denit^f.  to,  e.,  184 

2.  A  sale  having  all  the  forms  of  a  legal  and  authentic  act  cannot  be 
treated  as  a  nullity,  even  if  fravd  is  alleged.    The  fraud  must  be  shown  in 

a  direct  action Burland  vb.  CarroUton  Bank^  18Q. 
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1.  A  B,  executor  of  C  D,  cannot  contract  with  A  B;  because  A  B, 
executor,  and  A  B,  are  both  one  nature]  peraon.  So,  the  agent  of  an 
executrix  for  the  sale  of  the  estate  she  administers,  cannot  contract  with 
himself,  and  buy  at  the  sale,  part  of  the  estate ;  because  the  agent  of  the 
executrix  is  seller  and  bujer,  and  are  both  one  natural  person ;  there  is  no 
mutation  of  property Seotfs  Executrix  vs.  OitrimCt  Executory  141 

^  Where  the  wife  is  executrix,  selling  the  property  of  a  succession,  and 
her  husband  acts  as  h^er  agent  in  making  the  sale,  and  purchases ;  if  there 
be  any  mutation  of  property,  it  passes  to  the  husband  and  wife,  and 
belongs  to  the  community.  The  law  inhibits  all  contracts  between  hms- 
band  and  wife ib. 

3.  Executors  as  well  as  curators,  tutors  and  other  mandatories,  are  pro- 
hibited from  purchasing  part  of  a  succession  administered  by  them,  on  pun 
of  nullity,  at  a  sale  of  property  to  pay  the  debts  of  the  succession. 

Same  Cote,  115 

4.  The  nullity  resulting  from  a  prohibited  sale  to  executors,  uf  property 
administered  by  them,  is  abeolute.  No  subsequent  ratification  can  give  it 
effect  against  third  persons,  interetted^  who  are  not  parties  to  the  ratifica- 
tion  »....    t^. 

6.  Where  an  administrator  sues  in  the  District  Court,  and  exhibits 
OTidence  of  his  appointment,  this  court  cannot  inquire,  collaterally,  into 
the  propriety  of  such  an  appointment  by  the  Court  of  Probates. 

Dunbar^  Thowuu^  33t 

6.  An  administrator  has  the  right  to  enforce  payment  of  all  debts  due  to 
the  estate  he  administers,  which  are  still  in  his  hands,  and  the  proceeds  of 
which,  when  paid,  are  liable  to  the  debts  of  the  estate ik 

EXECUTORY  PROCEEDINGS. 

• 

1.  In  the  executory  proceedings  against  mortgaged  property  which  has 
passed  into  the  hands  of  a  third  possessor,  tliree  days  notice  must  in  all 
such  cases  be  given  to  the  defendant,  ajler  seisure,,  before  the  property  is 
advertised  for  sale SaUlardvt.  White^    84 

S.  Where  the  vendor's  act  of  sale  and  mortgage,  contains  the  clause  dt 
non  aUenando^  there  is  no  oath  required,  or  notice  to  the  third  persons  in 
proceeding  against  the  mortgaged  property  by  the  via  exeetUiva. 

Mott  Ts.  CoUiert  133 

3.  If  the  petition  pursues  the  forma,  and  prajrs  for  an  order  of  seizure 
and  sale,  the  fact  of  the  clerk  issuing  a  citation  to  the  defendant,  will  not 
change  the  suit  into  the  tfiaordinaria t^. 
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4.  Where  the  ieal  of  the  court  is  not  affixed  to  the  record  of  a  judgment 
salt  in  another  state,  and  the  certificate  of  the  clerk  ia  irregular,  it  will  not 
furnish  sufficient  authentic  evidence  to  authorise  ,the  executory  process  to 
issue  on  it  in  this  state. Armstnmg  vs.  Levy  ti  oLy  157 

5.  Where  the  legality  of  an  order  of  seizure  and  sale  had  heen  passed 
upon  in  an  opposition  made  bjr  the  defendant,  the  court  will  take  no 
further  action  in  the  matter,  when  brought  up  on  a  rule  to  show  cause 
why  an  ahat  order  of  seizure  and  sale  should  not  be  set  aside. 

FioranecYB,  WUeos^    58 

FACTOR  AND  CONSIGNEE. 

1.  A  factor  or  agent  will  not  be  liable  for  the  loss  on  sales  of  the  article 
consigned,  if  it  appears  from  the  evidence  it  was  deteriorated  when  received, 
and  that  he  acted  with  diligence  and  fidelity  in  the  discharge  of  his  trust. 

Bogert  &  Knetland  vs.  Dorsey,  430 

2.  The  privilege  given  to  factors  in  article  3214,  of  the  Louisiana  Code, 
is  intended  to  aid  the  interests  of  commerce,  and  the  word  advancttSy 
used  therein,  is  not  to  be  restricted  in  its  meaning  to  actual  disbursements, 
but  must  be  construed  in  an  enlarged  sense,  with  reference  to  commercial 
usage,  and  include  acceptances  not  yet  paid. 

Thirpin  vs.  ReynoUt :  Hobson  &  Oooch,  gamishcesy  473 

3.  So,  where  factors  or  commission  merchants  accepted  drafts  on  the 
faith  of  the  defendant's  promise  to  ship  and  consign  a  certain  quantity  of 
cotton :  Heid,  that  the  consignees  will  hold  the  cotton  so  consigned  against 
the  attaching  creditors  of  the  defendant ib. 

4.  Where  cotton  is  shipped  to  factors,  with  instructions  to  lay  out  the 
proceeds  in  groceries,  and  if  the  purchases  should  exceed  the  amount, 
other  cotton  will  be  sent.  They  cannot  hold  the  cotton  in  their  possession 
subject  to  any  balance  on  such  purchases  against  attaching  creditors. 

SmUh  &:  Wright  vs.  M^CaU  el  al.,      8 

FRAUD. 

1.  Where  fraud  is  charged,  direct  and  positive  evidence  is  seldom  to  be 
obtained.  Circumstantial  evidence  is  commonly  all  that  can  be  had,  and 
every  circumstance  becomes  material  to  ferret  out  the  fraud. 

CeeiUy  /.  m.  e.  vs.  St.  Denit^f,  w,  e.,  184 

2.  A  sale  having  all  the  forms  of  a  legal  and  authentic  act  cannot  be 
treated  as  a  nullity,  even  if  fraud  is  alleged.    The  fraud  must  be  shown  in 

a  direct  action Burland  vt,  CarroUtm  Bank^  189. 
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GARNISHEE. 

A  ifarviflhM  hts  ■•  right,  m  mich,  to  plead  for  mny  of  the  pwtiM  liti- 
gating  for  tho  propoity  ia  his  hands.  He  is  viewed  as  a  stake  holder* 
vbose  duty  it  is  to  declare  the  truth ;  and  if  his  declaration  be  oontroverted, 
io  sqpport  it,  and  prevent  any  improper  decision  to  his  prejudice. 

KimbaU  ct  aL  vs.  Plants  511 

GUARANTY. 

],  Where  one  guaranties  the  payment  of  an  existing  debt,  the  obligation 
^e  contracts  is  essentially  one  of  suretyship,  in  whatever  form  of  words  it 
may  be  clothed QtuquU  ei  al,  W9»  TTkom,  506 

S.  So,  whatever  may  be  the  character  of  the  primitive  obligation, 
whether  an  endorsement  or  other  commercial  engagement,  the  guarantor's 
accessory  obligation  does  not  partake  of  its  commercial  character,  but  is 
Absolute  if  the  debt  is  not  paid... ^ t6« 

3.  The  guarantor  of  a  note,  endorsed  by  another,  is  not  entitled  to  notice 

4>f  protest  in  order  to  render  him  liable ik, 

4.  Contracts  of  guaranty  of  existing  debts  entered  into  in  this  state,  are 
io  be  construed  in  reference  to  the  municipal  law  or  Louisiana  Code,  and 
iire  not  regulated  by  the  Uz  mereatoria^ ib» 

5.  So,  in  this  case,  the  defendant  guarantied  the  payment  of  a  note,  and 
became  the  surety  of  the  makers,  although  it  does  not  appear  that  the 
latter  were  acquainted  with  his  engagement t^. 

6.  The  defendant  as  guarantor  cannot  claim  to  be  discharged  from 
liability  by  the  neglect  of  the  plaintiff  to  give  notice  of  a  demand  and  non- 
payment,  J, ...,., ibp 

HEIRS. 

1.  In  an  action  for  a  partition,  a  former  judgment  fixing  the  rank  and 
portion  of  each  heir,  inheriting  a  succession,  ii  ret  judicata  when  not 
Appealed  from ;  and  no  one  of  them  can  be  deprived  of  his  share  in  the 
Auit  for  the  partition, Hooke  vm.  Hooke  etal,^    22 

*  2.  Where  two  out  of  six  heirs  of  the  whole  blood  die,  after  the 
inheritance  is  fixed,  and  their  Ib  an  heir  of  the  half  blood,  she  will 
Inherit  one  tenth  of  the  succession  of  their  common  mother. ^ . .    ib, 

3.  If  the  heir  is  bom  and  resides  in  Louisiana,  and  there  le  real  property 
situated  here,  which  is  sold  to  effect  a  partition,  the  proceeds  are  constderad 
/tfoAJy,  and  will  descend  as  such  according  to  our  laws 16. 
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HUSBAND  AND  WIFE. 

PAOI 

1.  Wkere  the  wife  directs  her  husband  to  sell  her  property  to  pay  the 
children  of  her  first  marriage,  and  she  joins  him  in  an  act  of  ratification ;  she 
will,  ncTertheless,  have  a  mortgage  claim  on  his  estate,  for  such  portion  of 
the  proceeds  as  he  has  not  accounted  for. 

Champagne  vs.  Ckampagnt't  Sytidiey    51 

INJUNCTION. 

1.  An  aflSdavit  which  declares  that  ^all  the  material  facts  in  the 
foregoing  petition  set  forth,  are  true,"  is  too  indefinite  and  uncertain  to 
sustain  an  injunction Sauvinet  vs.  Poupono^f.  m.  c,    87 

2.  An  affidavit  for  an  injunction,  must  be  direct,  positive  and  uncon- 
ditional ;  and  where  it  only  attests  the  truth  and  correctness  of  the  facts 
and  allegations  in  the  petition,  which  renders  the  injunction  necessary,  it 

is  insujieieni t^. 

3.  On  the  dissolution  of  an  inj auction,  the  fee  of  the  defendant's 
attorney  may  be  assessed  as  special  damages ib. 

4.  The  plaintifis  obtained  an  injunction  restraining  the  defendant  from 
carrying  on  a  bakery  in  wooden  buildings  adjacent  to  theirs,  and  in  the 
midst  of  the  town  of  Alexandria,  on  the  ground  of  imminent  danger  to 
their  property,  and  a  nuisance.  The  jury  found  twelve  hundred  dollars  in 
damages  for  the  defendant  on  his  plea  in  reconvention,  for  injury  and 
loss  sustained  by  the  injunction,  which  the  court  refused  to  disturb. 

Martin  et  al,  vs.  J^aUy^  205 

5.  It  is  not  enough  to  obtain  an  injunction  staying  executory  proceedings  to 
show  an  abstract  irregularity.  Injury  to  the  applicant,  or  some  apprehension 
of  it,  can  alone  justify  a  resort  to  this  remedy. 

Morgan  vs.  WhUttidtU  Curator,  277 

6.  So,  an  injunction  should  not  be  granted  to  stay  an  order  of  seizure 
and  sale,  when  it  is  clear  the  party  has  a  right  to  make  another  seizare  by 
taking  out  an  alicu  order ib. 

7.  The  law  not  only  requires  a  statement  of  the  facts  showing  an 
injunction  to  be  necessary,  before  it  is  granted,  but  they  must  be  positively 
sworn  to,  so  as  to  subject  the  parties  to  the  penalties  of  perjury,  if  not 
true Le  Blane  yb,  DoihielLt  274 

INSOLVENCY. 

1.  An  opposition  to  the  provisional  tableau  filed  by  a  syndic,  comes  too 
late  when  ten  days  have  expired  after  the  order  of  publication,  and  when 
judgment  of  homologation  has  been  pronounced  ;  alUiough  it  be  not  iigned, 

Lang  et  at.  vs.  Their  Creditors^  237 
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t.  A  new  trial  will  not  be  granted  when  a  party  haa  neglected  to  file 
Eif  opposition  to  a  tableau  until  judgment  of  homologation  haa  been 
pronounced,  even  if  he  present*  himself  and  moves  for  it  before  judgment 
is  signed Lang  ei  al.  vs.  Their  Crtdiion^    937 

3.  The  judgment  of  homologation  of  a  tableau  of  distribution,  so  far  as 
it  settles  the  rank  of  creditors  is  final,  and  res  judicata  as  to  a  subsequent 
tableau  in  the  same  case Lang  etoLvB.  TTieir  Creditort,  241 

4.  So,  a  creditor  placed  on  the  first  tableau  wiihtnU  a  prioilege^  cannot, 
on  the  filing  of  a  second  or  definite  tableau,  claim  a  jnioiUge^  because  the 
funds  on  which  he  seeks  to  enforce  it,  have  not  been  distributed,  but 
carried  to  the  mass  of  the  ordinary  creditors  at  the  head  of  the  second 
tableau t6. 

5.  Creditors  having  claims  against  property,  surrendered  by  the 
insolvents,  will  not  bo  permitted  to  Utigate  their  demands  separately 
against  the  syndics,  but  will  be  required  to  cumulate  them  with  the  insolvent 
proceedings Blait^  Tuior^  Su.  vs.  Yard  ic  Blois*t  Syndics^  250 

6.  In  a  eonewrto,  where  all  the  parties  are  plaintiffs  and  defendants,  any 
averment  made  by  a  creditor  in  relation  to  a  particular  daim,  charging 
fraud  and  collusion,  must  avail  ail  ike  other  opposing  creditors  interested 
in  defeating  it ;  because  a  claim  cannot  be  rejected  as  to  some  creditors, 
and  upheld  as  to  others Adams  yb.  Hit  Creditore^  454 

INSURANCE. 

1.  It  is  the  duty  of  captains  of  steam-boats  passing  in  and  out  of  the 
Mississippi,  on  arriving  at  the  pilotage  ground  to  take  on  board  a  regular 
commissioned  or  competent  pilot ;  otherwise,  it  is  a  breach  of  the  warranty 
of  insurance  which  will  discharge  the  underwriters. 

Whitney  tt  ai.  vs.  Ocean  Insurance  Compafiy,»485 

2.  It  is  not  sufficient  to  show  that  the  captain  of  the  boat  was  skillful 
and  experienced,  to  discharge  the  insured  from  their  warranty  of  sea- 
worthiness, when  the  boat  has  been  lost  without  taking  a  pilot  on  board*    ik* 

INTEREST. 

1.  Where  usurious  or  compound  interest  has  been  paid,  the  party  cannot 
recover  it  back,  or  have  it  deducted,  when  sued  for  the  principal  debt. 

Poydras  vs.  Turgeau^    34 

2.  And  where  the  extension  of  the  day  of  payment  was  eondUumal, 
depending  on  the  punctual  annual  payment  of  the  accruing  interest,  and 
the  debtor  fails  to  pay  the  interest  punctually,  still  the  creditor  cannot  sue 
fbr  the  recovery  of  the  principal  debt  and  interest^  until  the  expiration  of 
4he  extended  time,  without  putting  the  debtor  in  mord t5. 
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INTERROGATORIES. 

pAas 
1.  Where  interrogatories  are  propounded  which  may  appear  immaterial, 

yet  when  fraud  is  alleged,  the  court  is  not  authorized  to  dispense  with 

having  them  answered,  when  they  are  not  clearly  improper. 

Cedle^f.  m.  e.  vs.  St,  Denit^f.  w.  c,  184 

JUDGMENT. 

1.  Three  judicial  days  must  elapse  between  taking  judgment  by  default, 
and  the  day  on  which  it  is  made  final,  or  it  will  b^  reversed  on  an  assign- 
ment of  error Johnt  &  Co.YB,  BoyUi  268 

2.  Judgment  may  be  rendered  after  the  lapse  of  more  than  three  days 
from  that  on  which  the  verdict  is  found.     The  appellant  complains  with 

a  bad  grace  that  judgment  was  not  rendered  soon  enough....Gay  vs.  Ardry^  288 

3.  Where  a  judgment  states  that  it  was  rendered  on  due  proof  of  the 
allegations  in  plaintiff's  petition,  in  which  the  usual  allegations  are  made, 
the  reasons  will  be  deemed  sufficient Bridge  et  oL  vs.  Bellow^  435 

4.  The  judgment  alone  of  this  court  must  have  effect,  and  is  the  law, 
independently  of  any  expression  used  arguendo. 

Hill  Sc  MGunnegle  vs.  Bowman^  445 

5.  A  judgment  allowing  part  of  the  demand  as  an  ordinary  debt,  is  in 
personam,  although  the  suit  was  by  attachment  fox  a  privileged  debt ib» 

6.  So,  in  a  suit  by  attachment,  the  judgment  is  in  rem^  and  in  personam 
for  the  balance  not  covered  by  the  property  attached,  on  which  a  writ  of 

ea.  sa,  may  issue »6. 

7.  The  allegation  of  fraud  and  collusion  against  a  judgment,  puts  the 
party  in  whose  favor  it  is  rendered,  to  the  proof  of  the  facts  on  which  it  is 
based ..Adams  vs.  His  Creditors,  455 

8.  Where  there  is  a  judgment  of  eviction  decreeing  the  land  to  the 
plaintiff,  and  providing  that  she  shall  pay  the  defendant  a  certain  sum  for 
his  improvements,  before  she  takes  possession,  and  the  judgment  fixes  no 
time,  the  defendant  may  have  execution  immediately  for  the  sum  awarded 
him Righter  et  ux,  vs.  Winter,  548 

9.  A  judgment  on  a  petition  for  an  order  of  seizure  and.  sale  of  the 
mortgaged  premises,  which  has  been  opposed,  withoxU  saying  against  vhom, 
for  the  whole  amount  of  the  plaintiff's  claim,  is  insufficient  to  authorize  a 
seizure  and  sale,  under  h  fieri  facias  issuing  thereon. 

Bailly,  f.  m,  e.  vs.  Percy,  f,  w.  e.    17 

10.  Where  a  judgment  by  default  is  confirmed  after  answer  filed  to  the 
merits,  with  a  prayer  for  a  jury,  it  vitiates  the  proceedings,  and  the  case 
will  be  remanded Frenehys,  Putnam  eiaL,    97 
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JURISDICTION. 

1.  Where  p&rtiei  are  in  court  whose  jorbdiction  has  attached,  thej  may 
be  required  to  litigate  all  their  claims  there,  relating  to* the  properly  in 
controyersy,  although  they  reside  in  another  state. 

Froit  &  Johntan  vs.  Beboui  ei  oL^  104 

2.  A  defendant  cannot  be  cited  to  appear  in  a  different  jurisdiction  from 
that  in  which  he  may  be  found,  or  resides  at  the  time  of  bringing  suit.    In 
such  a  case,  one  District  Court  cannot  issue  process  of  citation  to  be  served 
within  the  jurisdiction  oTanother  and  a  different  court, 

(Hbton  vs.  Hme^  Su.<,  129 

3.  A  debtor.  Having  no  residence  or  fixed  domicil  in  the  state,  may  be 
sued  wherever  he  is  found ;  but  suit  must  be  brought  in  the  court  having 
jurisdiction  over  the  place  where  he  is  found ffr. 

4.  Where  the  widow  sues  to  recover  certain  property  under  her  marriage 
contract,  which  she  alleges  was  given  to  her  by  her  husband,  but  is  with- 
held and  sold  by  the  administrator  and  heirs :  Heldy  that  it  is  an  action  to 
recover  property  under  a  tiUe%  and  not  a  partition,  and  the  pro4>ate 
court  is  without  jurisdiction JTerr  vs.  Kerr  el  dU^  177 

6.  Where  the  court  is  without  jurisdiction  raiione  molerto,  no  consent 
can  give  it,  and  the  court  is  bound  to  notice  it  ex  offieiB^  even  when  no 
plea  to  the  jurisdiction  is  filed... ib^ 

6.  Where  heirs  sue  in  the  District  Court,  to  recover  from  the  purchaser 
property  sold  at  the  probate  sale  of  their  ancestor's  estate,  on  the  ground 
that  the  proceedings  and  sale  of  the  Probate  Court  are  illegal,  and  should 
be  cancelled  and  annulled :  Held^  that  this  is  in  the  nature  of  an  action  of 
nullity  and  the  District  Court  is  without  jurisdiction. 

Graham's  Heirs  vs.  Gt^Mn,  146 

LEASE. 
1.  Where  lessors  received  rent  at  a  higher  rate,  after  the  annulment  of 
the  lease,  they  cannot  be  made  to  refund  tlie  difference,  when  it  is  not 
shown  that  the  lessees  did  not  consent  to  pay  the  higher  rate  of  rent  by  a 
nqw  lease Byde  ei  <U.  vs.  OoodrUh,  439 

MANDAMUS. 

1.  If  the  judge  of  probates  of  the  parish  where  the  parties  reside  at  the 
time,  refuse^  on  the  application  of  the  tutrix,  to  appoint  an  under  tutor  to 
the  minor  children,  and  order  a  family  meeting  to  relieve  her  property 
from  a  general  mortgage,  on  giving  a  special  one,  a  peremptory  nuxndam,\u 
will  be  awarded  requiring  him  to  proceed. 

StaU  of  Louisiana  vs.  Judge  BermudeM^  479 

2.  It  is  the  duty  of  the  judge  of  the  parish  where  the  minor  has  his 
domicil,  to  appoint  an  under  tutor  as  soon  as  a  vacancy  occurs ib* 
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MINORS. 

1.  The  property  of  a  Bucceflsion  which  descendB  to  and  is  inherited  by 
the  minor  children,  cannot  be*  adjudicated  to  the  Boryiying  widow  and 
mother,  for  leea  than  its  appraiied  value Pipkin  vb,  Difiron^  SiM 

• 

MORTGAGES. 

1.  Where  mortgagees  have  ceased  to  ejcist  by  virtae  of  a  probate  sale,  the 
fact  that  they  still  appear  on  the  books  of  the  recorder  of  mortgages,  will 
not  authorise  the  purchaser  to  withhold  payment  of  the  price. 

Hoey,  &e.  ys.  Cunningham^    26 

2.  In  a  proceeding  by  writ  of  seizure  and  sale,  against  mortgaged 
property  which  has  passed  into  the  hands  of  a  third  possessor,  three  day* 
notice  must  in  all  such  cases  be  given  to  the  defendant,  after  seizure,  before 

the  property  is  advertised  for  sale SaiUardvs,  White^    84 

3.  Where  the  vendor  promised  to  cause  the  general  mortgages  existing 
cm  certain  lots  at  the  time  of  sale  to  be  erased  and  cancelled,  and  it  is 
ascertained  that  they  are  already  extinguished  by  the  probate  sale,  and  the 
want  of  re-inscription  for  more  than  ten  years,  the  purchaser  cannot 
excuse  himself  from  paying  the  purchase  money  for  want  of  the  erasure. 

QramtrU  Heirt  vs.  Hodge^  101 

4»  When  it  b  shown  the  mortgages  were  all  previously  extinguished  by 
probate  sale,  and  for  want  of  a  re-inscription,  the  promise  to  have  them 
erased  from  the  books  of  the  mortgage  office  is  vain,  and  creates  no 
(obligation t6# 

5.  So,  when  judicial  or  conventional  mortgages  are  extinguished  by  a 
probate  sale,  or  for  want  of  a  new  inscription  at  the  end  of  ten  years,  the 
recorder  of  mortgages  should  note  them  on  his  books,  and  not  include 
them  in  his  certificates  as  existing. ib, 

6.  Where  pr<^erty  is  sold  at  probate  sale  for  less  than  the  sum  for  which 
it  is  mortgaged,  the  mortgage  creditor  can  only  be  placed  on  the  tableau 
with  a  privilege  for  the  amount  o(  the  sale ;  and  for  the  balance  of  his 
elaimhe  must  be  set  down  as  an  ordinary  creditor BMufin  vs.  CrirweUt  16G 

6.  A  mortgaged  creditor  is  entitled  to  a  writ  of  sequestration  against 
the  m<»tgaged  property,  whenever  he  apprehends  it  will  be  removed  out  of 
the  stale  before  he  can  have  the  benefit  of  his  mortgage ;  and  in  such  cases, 
a  writ  of  sequestration  can  be  granted  in  the  absence  of  a  principal  demand 
pending  before  the  court  granting  it. Williams  vs.  Duer^  531 
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NOVATION. 

1.  Where  the  leller  delivered  ap  the  notes  of  the  purchaeer  which  he 
h&d  received  for  the  price,  in  exchange  for  the  notes  of  other  persons,  th» 
deht  due  by  the  purchaser  was  thereby  novated ;  and  his  warranty  does 
not  extend  to  the  solvency  of  the  makers  and  endorsers  of  the  notes 
given  in  exchange BarUut  vs.  Aniry^    30 

NULLITY. 

1.  Thennllity  resulting  from  a  prohibited  sale  to  executors  of  property 
of  the  succession  administered  by  them  b  absoliUe.  No^nbsequent  ratifica- 
tion can  give  it  effect  against  third  persons  interested^  who  are  not  parties 

to  the  ratification Scold  Executrix  vs.  OorfofCs  Exeeuior,  115 

2.  The  ratification  of  an  absolute  nullity  can  have  no  retroactive  effect, 
but  is  a  new  title,  and  cannot  prejudice  the  rights  of  third  parties  pre- 
viously acquired,  whilst  a  relative  nullity  relates  to  the  original  act,... ik, 

3.  The  nullity  of  a  probate  sale  cannot  be  sought  in  a  direct  action  ia 
the  District  Court  The  order  of  sale  by  the  Probate  Court  is  held  to  be  a 
judgment  which  protects  purchasers  under  ii..„Graham*s  Heirs  vs.  (ri6jon,  146 

4.  So,  where  heirs  sue  in  the  District  Court,  to  recover  from  the  pur- 
chaser and  third  possessor  of  property^  sold  at  the  probate  sale  of  their 
ancestor's  estate,  on  the  ground  that  the  proceedings  and  sale  by  the  Court, 
of  Probates  were  illegal,  and  should  be  cancelled  and  annulled :  Held,  that 
this  is  in  the  nature  of  an  action  of  nullity,  and  ihe  District  Court  is 
without  jurisdiction ib, 

OBLIGATION. 

1.  Where  the  purchaser  and  ten  other  persons  bound  themselves  joinQ^^ 
to  reimburse  the  seller  the  amount  of  certain  notes  given  to  him,  if  not 
paid  at  maturity,  each  one  will  only  be  liable  for  his  proportion  of  the 
loss Barthet  vs.  Andry,    SO 

5.  So,  where  the  purchaser,  supposing  himself  bound  in  tolido,  wl)en  he 
was  only  jointly  liable  with  others,  made  a  contract  for  the  p^ment  of 
the  whole  claim  under  thb  belief:   Held,  that  it  was  an  error  of  law,  and 

he  is  entitled  to  be  relieved  from  his  obligation f6. 

3.  Where  an  undertaker  gave  an  order  to  his  plasterer,  on  the  owner, 
payable  out  of  the  second  and  third  instalments  of  the  price  of  building, 
when  the  house  was  finished,  which  was  accepted :  He/d,  that  no  subse- 
quent agreement  between  the  undertaker  and  owner,  prolonging  the  time 
of  finishing  the  house,  could  change  the  obligation  of  the  acceptor  of 
the  order,  although  the  house  was  destroyed  by  fire  in  the  meantime. 

Sergeant  vs.  Dattnoy,    43 
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4.  Neither  party  to  a  coDtract  hu  any  power  to  change  hie  oblijg^tioni 
to  a  third  party  growinj|r  ont  of  eaid  contract,  by  snbaequently  altering 
or  prolonging  its  execution  aa  between  themselves ib. 

PARTITION. 

1.  In  an  action  for  a  partition,  a  judgment  in  the  Court  of  Probates  fixing 
the  rank  and  portion  of  heirs  inheriting  a  succession,  is  ret  judicata  when 
not  appealed  from,  and  no  one  of  them  can  be  deprived  of  his  share  in  a 
■absequent  suit. Hook  vs.  Hook  tt  al.^    S2 

2.  A  licitation  made  to  effect  a  partition  is  not  a  sale  at  between  the 
heirtj  and  does  not  change  the  character  of  the  thing  to  be  partaken.  The 
proceeds  of  real  estate  represent  it,  and  are  really.^ ib. 

3.  If  the  heir  reside  in  Louisiana,  the  proceeds  of  real  property  situated 
in  the  state,  sold  to  efi^t  a  partition,  are  real^  and  will  descend,  according 

to  our  laws,  to  the  heirs  as  real  estate ib. 

PARTNERSHIP. 

1.  In  all  a«ociations  or  contracts,  the  partners  or  parties  in  interest, 
must  be  made  parties  to  all  suits  instituted  on  the  contract  or  association. 

AUard  et  al,  vs.  Orleant  J^Tavigation  Company,    27 

2.  So,  where  a  portion  of  the  shareholders  of  the  Pontchaxtrain  Lake 
Road  Company  sued  for  an  infringement  of  their  contract  with  the 
defendants :  HeULi  that  all  the  shareholders  or  parties  in  interest  must  be 
made  parties  td  the  suit ib. 

3.  Partners  doing  business  as  **  wood  merehantt,  and  rttnning  drayt  for 
hire^  constitute  a  commercial  partnership,  and  are  bound  in  tolido  for  the 
obligations  of  the  firm HubbeUvB.  Read  243 

4.  Service  of  citation  on  one  partner  of  a  particular  partnership  is 
insufficient  to  bring  all  the  partners  into  court MSGehee  vs.  M-Cordetdl.,  362 

5.  Several  persons  associating  themselves  under  a  particular  style  and 
firm,  for  the  purpose  of  constructing  a  rail-road,  although  they  draw  bills 
of  exchange  in  the  mercantile  form,  will  be  considered  as  forming  an 
ordinary  or  particular  partnership ib. 

6.  Particular  partnerships  are  joint,  and  the  obligations  of  the  firm  bind 
the  partners  jointly  only,  who  must  be  sued  together,  and  service  of  citation 
made  on  each  and  every  partner t6. 

7.  A  member  of  a  commercial  partnership  may  constitute  the  firm  his 
attorney  in  fact,  to  endorse  his  name  on  notes  payable  to  his  order,  in  his 
absence Sanderton  vs.  Oakey  et  ol.,  373 

8.  In  riolation  to  property  acquired  by  illicit  traffic,  a  partner  stands  in  a 
different  light  from  creditors;  they  claim  to  be  paid  out  of  the  general 
assets  of  their  debtor ;  the  partner  seeks  for  one  half  of  the  property 
unlawfully  acquired, and  cannot  be  listened  to Adamt  yn.  Hit  Creditort,  454 
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9.  Wheii  tiiere  is  no  mdeuM  to  the  contrary,  the  ownen  of  n 
boat  will  be  deemed  oommeroial  partpere,  ftnd  bound  m  M^tde  for  her 
debta .Shtnm  ym.  Sinmg^  491 

10.  So,  where  the  captain  gare  his  dae  bill  to  the  engineer  of  a  steam- 
boat for  a  balance  of  wages  due  him,  tiie  defendant,  as  one  of  the  owners, 
was  held  liable  for  the  amount  of  the  claim t6. 

PLEDGE. 

1.  Where  bank  stock  is  pledged  to  secure  a  debt  due  to  the  bank,  and  is 
afterwards  transferred  in  payment  at  its  fhll  valne,  although  made  on  the 
eve  of  insolyency,  it  does  not  prejudice  other  creditors,  and  is  not  fraudulent 
as  to  them CaldweU  ei  oL  vn,  Atefutfala^  Bank^  908 

POLICE  JURY.— Sbe  Public  Wore5. 

PRACTICE. 

1.  In  all  cases,  where  suits  are  instituted  by  associations,  or  partnerships, 
the  parties  or  partners  in  interest,  must  be  made  parties  to  the  suit  on  the 
contract  or  act  of  association.  A  portion  of  the  partners,  or  shareholders, 
cannot  maintain  an  action  without  joining  all. 

AUard  ei  al.  vs.  Ocean  Jfmigaiiion  Comptm^f^    27 

S.  Where  the  legality  of  issuing  an  order  of  seizure  and  sale  has  been 
passed  upon,  in  an  opposition  made  by  the  defendant,  the  court  will  take 
no  further  action  on  the  matter,  when  brought  up  on  a  rule  to  show  cause 
why  an  aUat  order  of  seizore  should  not  be  set  aside.... jFYomiMe  ys.  Wikox,    58 

3.  If,  on  an  examination  of  the  record,  the  appellant  appears  to  be 
entitled  to  relief,  the  court  will  award  it  according  to  the  nature  and 
justice  of  the  casok Painpaieva,  Martin,    59 

4.  So,  where  by  the  record  it  appeared  the  verdict  was  entered  for  ^  six 
hundred  dollars,  or  the  return  of  a  note,  &c.,"  upon  which  judgment  was 
rendered  for  *^  six  hundred  dollars,  to  be  satisfied  by  the  return  of  the  note. 
Ice,"  and  the  evidence  showed  that  it  should  be  for  **  six  hundred  dollars, 
and  the  return  of  the  note,  &c.,"  this  court  gave  judgment  accordingly tb. 

5.  A  sheriff's  account  for  fees  and  charges  need  not  be  proved,  when 
not  contested  or  required  by  the  court.  The  law  provides  that  the  fees 
for  keeping  personal  property  and  slaves,  taken  under  legal  process,  shall 

be  at  the  discretion  of  the  court Avart  vs.  King  et  al^    63 

6.  After  an  answer  to  the  merits,  the  plaintiff  cannot  proceed  to  take 
judgment  ex  parte,  without  setting  the  cause  for  trial,  because  the  defendant 
merely  neglected  to  answer  interrogatories,  which  were  taken  for  confessed. 
He  £an  only  avail  himself  of  the  confession  at  proof  on  the  trial. 

Behan  vs.  HiU,    67 
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7.  la  ft  ooUinon  between  a  eteam-boat  and  flaUboat,  by  whieh  the  latter 
«nd  iti  cai|^  were  loet,  and  the  weight  of  teatimony  (r^^'^mr  ^  ihow  the 
fitult  wai  with  the  former,  the  owners  thereof  were  held  liable  for  the  loei. 

yafUandinghatn  tb.  Achiaon  tt  a/.,    73 

8.  Also,  in  a  contest  about  the  occupation  of  leased  premises,  which  is 
submitted  to  a  jury,  it  is  properly  a  question  of  fact ;  and  the  Terdict 
being  justified  by  the  evidence,  it  will  not  be  disturbed,  although  against 
hoth  parties Palfrey  7s.  Scaies  k  Baggeiif    79 

9.  Where  judgment  by  default  is  confirmed  and  made  final,  after  answer 
filed  and  prayer  for  a  jury  without  a  trial,  it  yitiates  the  proceedings,  and 
.the  case  will  be  remanded French  vs.  PtUnam  el  a/.,    97 

10.  A  prayer  by  the  appellee  to  amend  the  judgment  in  his  favor,  comes 
ioo  late  when  only  filled  on  the  day  the  cause  is  set  for  argument. 

Gibson  vs.  Huie  kc^  129 

11.  Where  a  defendant  avers  that  a  certain  note  held  by  him  and 
attached  in  the  hands  of  the  makers  was  transferred  by  him  before  service 
and  notice  of  the  attachment,  and  fails  to  shotp  ihis^  it  will  be  taken  for 

^antedhe  was  still  in  possession ib» 

12.  Where  a  re-hearing  is  granted  only  on  a  particular  branch  of  a  cause, 
no  other  part  of  it  can  be  examined  on  the  second  trial. 

Hopkins  et  al,  vs.  Laplace,  Syndic  &c.,  144 

13.  In  an  action  of  slander  of  title,  claiming  damages,  it  is  not  necessary 
to  allege  and  show  that  the  defendant  is  in  possession  ;  and  his  exception 
disclaiming  possession  and  title  will  not  authorize  the  dismissal  of  the 
suit.  The  plaintiff  has  the  right  to  tiy  the  issue  of  slander  of  title, 
and  to  show  damages  if  he  can.. Hewitt  vs.  Seaton  et  al.,  159 

14.  The  signature  of  a  constable  to  a  return  of  service  of  citation  made 
by  him,  will  be  taken  as  true,  without  proof  being  made  of  it. 

OrahavfCs  Heirs  vs.  Oibson,  146 

15.  Where  the  allegations  in  the  petition  are  vague  and  insufficient, 
they  may  be  rendered  certain  by  the  averments  in  the  answer,  and  evidence 
a.dmitted  under  them  in  aid  of  the  plaintiff's  case,  which  would  have  been 
excluded  for  want  of  proper  allegations Burland  vs.  CarrolUon  Bank,  189 

16.  A  sale  having  all  the  forms  of  a  legal  sale  by  authentic  act,  cannot 

he  treated  as  a  nullity,  even  if  fraud  is  alleged i6. 

* 

17.  Questions  of  fact,  and  the  assessment  of  damages,  are  peculiarly 
subjects  for  the  consideration  of  a  jury Martin  et  al.  vs.  JVa//y,  205 

18.  In  a  case  involving  facts  only  ;  and  there  being  no  positive  evidence 
of  the  facts  as  alleged,  this  court  refused  to  disturb  a  verdict  in  the  negative. 

JVilliasns  vs.  Lanier,  210 
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19.  Wbere  a  cauae  hat  bean  laid  ofer  from  day  to  day  until  the  laat  day 
of  the  term,  the  defendant  will  not  be  allowed  to  delay  the  trial,  in  order  to 
attach  hia  witneeaei ;  but  will  be  ordered  to  proceed  in  the  trial  unleae  he 
diacloMi  and  ahows  the  materiality  of  their  testimony Raby  vu,  Brown^  S47 

20.  A  limple  denial  of  the  plaintiff 'i  right  to  sue  as  the  holder  of  a 
negotiable  note  or  instrument,  cannot  authorize  the  maker  to  contest  his 
title  to  it,  when  he  holds  by  a  blank  endorsement,  unless  it  has  been  lost 

or  mislaid M^Kinney  ys.  Bustni^t  Estate,  254 

21.  A  party  pleading  minority,  and  it  is  shown  that  he  is  near  the  age  of 
majority,  he  mutt  dearly  make  it  appear  that  he  was  k  minor  at  the  time 

of  the  contract,  or  his  plea  will  not  avail  him Daxju  vs.  Coan,  257 

22.  Where  the  defondants  are  interrogated  as  to  the  consideration  of  the 
note  sued  on,  and  neglected  to  answer ;  their  silence  must  be  taken  pro 
eonfetiit^  and  it  will  be  deemed  full  proof... Poto  St  THoUier  vs.  JfatiU  et  a/.,  2M 

23.  It  is  not  a  valid  objection  to  testimony  that  two  witnesses  were 
examined  together,  and  made  oath  to  the  same  facts,  in  the  same  depo- 
aition.  There  is  no  law  prohibiting  a  joint  examination  of  witnesses,  and 
taking  their  joint  testimony  in  one  deposition Clark  vs.  Clark  et  a/.,  270 

24.  A  party  has  no  right  to  interrogate  a  juror,  on  oath,  whether  he 
understands  the  English  language Gay  vs.  Ardry^  288 

25.  The  plea  of  the  general  issue  admits  the  signature  of  the  maker  of 
the  note  sued  on. FotrtneloZ.  vs.  Palmer,  361 

26.  Whatever  might  have  been  cured  by  evidence  or  admission  in  the 
court  below,  cannot  be  assigned  as  error  apparent  on  the  record. 

J^oti  et  al,  vs.  Brander  et  al^  368 

27.  When  the  certificate  to  the  record  shows  that  \i  contains  all  the 
evidence  adduced  on  the  trial,  the  appellant  may  at  any  time  call  the 
attention  of  this  court  to  any  error  on  the  face  of  the  record ;  or  try  the 
case  on  the  merits  without  any  assignment  at  all t6. 

28.  The  plea  of  the  general  issue  and  compensation  by  the  maker  of  a 
note,  is  an  admission  of  the  plaintiff  ^s  title  to  sue  on  it. 

Boit  et  aL  vs.  Byme^  372 

29.  It  is  no  ground  of  complaint  that  the  cause  was  tried  ex  parte  when 
the  defendant  neglected  to  attend Thayer  et  al,  vs.  Bieder^  383 

30.  Where  the  error  assigned,  might  have  been  cured  by  evidence,  it  will 
not  avail  the  party t*. 

31.  Where  a  plea  in  compensation  and  reconvention  is  sustained  by 
the  evidence,  judgment  will  be  given  against  the  plaintiff  for  the  balance 
due  ailer  extinguishing  his  demand  with  interest Zeringue  vs.  Rixner^  385 
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32.  Immaterial  amendmentst  even  if  erroneously  allowed,  or  rejected, 
where  they  cauae  no  injury  or  prejudice  to  the  party,  will  not  be  allowed 
to  interfere  with  the  judgment,  or  cause  its  reversal  in  this  court. 

Rio  ys.  Gordon  et  a/.,  418 

33.  Where  the  appellant  may  reasonably  have  had  doubts  of  the 
correctness  of  the  judgment  below,  he  will  not  be  condemned  to  pay 
damages t6. 

34.  An  exception  to  the  suit,  alleging  that  the  plaintiff  has  shown  no 
cause  of  action,  must  be  first  considered  independently  of  any  other  matter 

of  defence Martin  Yt.  M'Mastert^  420 

35.  A  party  seeking  to  recover,  must  make  his  claim  certain ;  it  is  not 
enough  to  render  it  only  probable Adama  vs.  Hit  Crediiora^  454 

36.  The  ten  days  allowed  for  the  defendant  to  answer  in,  are  not  required 
to  expire  before  the  commencement  of  the  toim  to  which  he  is  cited.  As 
soon  as  they  expire,  if  the  court  is  in  session,  the  plaintiff  may  proceed  to 
take  judgment  by  default  if  the  answer  is  not  put  in. 

Maurin  et  at.  vs.  DcLthielLt  471 

37.  Notice  of  trial  may  be  served  on  the  eountel  of  the  defendant,  and  it 
issufOicient Dwight  et  al.  vs.  Scaie$^  4d5 

38.  An  injunction  case,  when  the  answer  is  in,  may  be  set  for  trial 
pending  a  rule  to  show  cause  why  the  injunction  should  not  be  dissolved, 
end  on  the  day  fixed  for  the  trial  of  the  rule Williams  vs.  Duer^  523 

59.  If,  in  the  answer  to  an  opposition  against  an  order  of  seizure  and 
sale,  the  party  sets  up  matter  different  from  that  in  his  original  petition,  or 
which  amounts  to  a  replication,  it  may  be  disregarded ib, 

40.  The  Union  Bank  did  not  los^  its  capacity  to  sue  and  stand  in 
judgment,  by  the  suspension  of  specie  payments.... C/hton  Bank  vs.  Mortee^  541 

PRESCRIPTION. 

1.  Suit  by  a  single  creditor  to  annul  a  contract,  on  the  ground  of  undue 

preference  to  another  creditor,  is  prescribed  by  one  year. 

Caldwell  etaL  vs.  Atehafalaya  Bank^  308 

2.  But  the  revbcatory  action  may  be  brought  within  the  year  by  a  creditor 
from  the  date  of  his  judgment  against  his  debtor,  or  by  a  syndic  representing 
airthe  creditors,  within  a  year  from  the  date  of  his  appointment,  to  tet  atide 

ail  eoniraete  of  the  insolvent  debtor  by  which  creditors  are  injured ib, 

3.  The  wages  of  an  overseer  are  prescribed  after  the  lapse  of  three 
years  from  the  time  the  services  are  rendered,  notwithstanding  they  may 
have  been  continuous  from  the  commencement  to  the  time  of  instituting 
suit Cresapva.  Winter^  553 

4.  Where  suit  is  for  six  years  wages  of  an  overseer,  prescription  bars  so 
much  as  has  not  accrued  within  the  last  three  years  before  bringing  suit....    ib. 
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5.  The  right  of  pasMge,  and  to  mo  an  open  space  in  a  town^  ^  a  public 
alley  or  alreet,  is  not  acquired  by  prescription. 

Crotsman  el  ai.  vs.  Vignaud  el  oL,  17^    y 

PRINCIPAL  AND  AGENT. 

1.  An  agent  receiving  drafts,  and  engaging  to  make  title  as  soon  as  he- 
has  collected  them,  undertakes  to  present  them  for  payment  and  account 
to  the  other  party  for  them,  or  show  that  one  or  more  of  them  remained 
unpaid  before  he  is  exonerated  from  his  obligation J^AUiiter  ys.  Srodes^  442 

2.  An  agent  is  bound  to  administer  proof  of  his-  performance  of  the 
obligation  resulting  from  his  agency , ib, 

PUBLIC  WORKS  AND  PLACES. 

1.  The  police  jury  may  recover  from  the  owner  the  value  of  repairs 
put  on  his  plantation  or  property,  in  making  levees  and  roads  that  are 
useful  and  necessary.  A  failure  to  give  notice  cannot  defeat  this  action ; 
it  is  founded  on  the  great  principle  of  equity,  that  no  man  shall  profit  by 
the  labor  of  another,  without  eompenseUion.  (Police  Jury  vs.  HampUnif  5 
Martin,  A*.  5.,  389,  398.) ..  Police  Jury  ofPoirUe  Coupie  vs.  Smilh^s  Syndics,    68^ 

2.  An  open  space  had  been  used  as  an  alley  or  public  street,  in  the  town 
of  Natchitoches,  for  upwards  of  thirty  years,  but  was  not  shown  to  have 
been  designated  as  such  on  the  plan  of  the  town,  or  by  destination  to 
public  use :    Held,  that  it  remained  private  property,  and  as  such  was  held 

by  the  defendant's  title Crostmanei  al,  vs.  Vtgnaud  et  al^  173- 

3.  The  right  of  passage,  and  to  use  an  open  space  in  a  town,  as  a  public 
alley  or  street,  is  not  acquired  by  prescription.  It  is  an  interrupted 
servitude,  which  requires  the  act  of  man  to  be  exercised,  and  can  be 
established  only  by  a  title t6r 

REDHIBITION, 

1.  In  a  redhibitory  action  for  the  rescission  of  the  sale  of  a  slave,  when 
the  evidence  leaves  it  doubtful  whether  the  disease,  of  which  the  slave  was 
afflicted,  originated  before  or  after  the  sale,  and  the  jury  find  for  the  defen- 
dant, their  verdict  will  not  be  disturbed Bamelt  vs.  Macoin,  428 

2.  A  slave  may  appear  perfectly  healthy  at  the  time  of  sale,  and  yet  be 
afflicted  with  a  redhibitory  disease,  rendering  her  valueless,  and  which  does 
not  come  within  the  law  providing  for  defects  discoverable  on  simple 
inspection Herriet  vs.  Boils,  438 

3.  A  disease,  although  not  known  at  the  time,  which  renders  a  slave  so 
valueless  that  it  must  be  supposed  the  owner  would  not  have  purchased 
her  had  he  known  it,  is  a  redhibitoxy  one,  which  authorizes  a  rescission  of 
the  sale  and  return  of  the  price tK 
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REMOVAL  OF  CAUSES. 

vAac 

1.  Where  a  corporation  existing  in  another  state  is  sued  bj  attachment 

here,  it  is  sufficient  for  such  defendants  to  present  a  petition  in  compliance 
with  the  twelfth  section  of  the  judiciary  act  of  1789,  and  allege  that  the 
corporators  are  all  and  each  of  them,  citizens  of  another  or  other  states, 
or  aliens,  in  order  to  have  the  cause  removed  to  the  United  States  Court. 

Oakey  tt  oL  vs.  Cotmnercial  and  Rail  Road  Bank  of  f^iektburgy  515 

2.  In  an  application  for  the  removal  of  a  cause  to  the  United  States 
Court,  the  State  Court  has  no  authority  to  inquire  into  the  truth  of  the 
allegations  in  the  petition.    It  is  sufficient,  and  the  record  must  show,  that 

the  defendants  are  citizens  of  another  state,  or  aliens il>» 

f 

RES  JUDICATA. 

1.  A  judgment  rescinding  an  order  of  seizure  and  sale  on  account  of  the 
insufficiency  of  the  authentic  evidence  on  which  it  was  granted,  but  without 
prejudice  to  the  creditor's  rights  in  any  other  remedy  he  might  seek, 
cannot  be  pleaded  as  ret  judicata^  or  in  bar  of  an  action  in  the  via  ordinaria. 

Police  Jury  of  Poinie  Couple  vs.  Smithes  Syndia^    68 

2.  Where  the  defendant  in  eviction  calls  his  vendor  in  warranty,  demand- 
ing the  return  of  the  price,  and  the  value  of  the  improvements,  with  a 
prayer  for  general  relief;  and  has  judgment  accordingly  on  this  issue,  it 
forms  res  judicata  in  a  subsequent  action  for  the  increased  v^lue  and  price 

of  the  land  and  improvements Vascocu^s  Widow  and  Heirs  vs.  PaviCt  13S 

3.  Where  a  judgment  of  a  court  of  competent  jurisdiction  stands  unap- 
pealed  from,  and  is  final,  it  is  conclusive  on  all  matters  embraced  in  it ; 
whatever  may  be  the  errors  or  injustice  done  by  it,  it  forms  res  judicata, 
and  cannot  be  re-examined Patterson  vs.  Bonner  et  oL,  214 

4.  Proceedings  had  ex  parte,  going  to  homologate  a  tutor's  account 
and  grant  a  final  discharge,  when  there  is  no  opportunity  given  to  the 
heir  at  law  to  contest  the  account,  are  illegal,  and  do  not  form  res  judicata, 
when  the  tutor  is  called  on  to  render  his  account  by  the  heir  of  the 
deceased  pupil CHUespie  vs.  Day,S^9 

5.  The  judgment  of  homologation  of  a  tableau  of  distribution  so  far  as  it 
settles  the  rank  and  privilege  of  creditors  is  final,  and  is  res  judicata,  so 
far  as  relates  to  their  rank,  in  all  subsequent  tableaus. 

Lang  et  al,  vs.  Their  Creditors,  241 

SALE. 

1.  A  sheriff's  sale,  which  recited  that  it  was  made  in  pursuance  of  a 
certain  judgment,  which,  in  fact,  did  not  exist  as  set  forth,  was  held  to  be 
defective,  and  conveyed  no  title  to  the  purchaser. 

BaiUy,  f,  m.  c.  vs.  Percy,  f,  ic.  c,     17 

79  VOL.  XIV. 
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•2.  The  sale  by  tho  sheriff  is  the  last  act  under  the  jodg^ment  and 

execution,  and  fixes  tho  condition  of  the  purchaser  under  it. 

3.  Where  a  sheriff's  sale  purported  to  traaeler  all  the  r^fO^  tiUe  osnf 
intereitt  of  a  particular  defendant  in  execution,  to  the  psidiMnr,  and  it 
appeared  this  defendant  was  not  a  party  condemnad  ua  the  jmlftiHiwil. 
by  namct  and  was  not,  in  fact,  the  true  owner  of  the  proper^  afuaid,  the 
sale  was  held  to  be  bad,  and  conveyed  no  title ••«..• ib, 

4.  A  licitation  made  to  efieict  a  partition,  is  not  a  sale  as  between  the 
heirs,  and  does  not  change  the  character  of  the  thing  to  be  partaJkeo. 
The  proceeds  of  real  estate  represent  it,  and  are  realty. 

Hooke  Ts.  Hookc  et  al^    9H 

5.  Where  a  probate  sale  is  attacked  as  fraudulent,  null  and  void,  and 
the  matter  is  left  to  a  jury,  who,  in  their  rerdict,  treat  the  sale  as  a  nullity, 
which  is  supported  by  evidence,  the  purchaser  cannot  avail  himself  of 
title,  or  have  any  recourse,  in  warranty,  against  tho  heirs  of  the  deceased 
owner Webb  vs.  Goraum  et  at,    88 

6.  Where  sales  are  shown  to  be  simulated,  the  pioperty  will  be  declared 

to  belong  to  the  original  owner Cfiampagne  vs  Chan^agne't  5yiufic,    5) 

1 7.  In  a  sale  with  a  defeasible  condition,  (venU  a  rimh'i^  it  rests  solely 
on  the  will  of  the  vendor  to  dissolve  the  contract,  and  his  expresdon  of  that 
will  must  have  the  same  effect  as  the  will  of  both  parties  in  creating  the 
contract. Patterson  vs.  Bonner  et  oZ.,  S14 

8.  So,  where  the  vendor  in  a  sale,  with  a  defeasible  condition,  in  the 
presence  of  two  witnesses,  offered  to  repay  the  price,  and  redeem  the 
property  within  the  time  limited,  which  was  refused,  and  he  made  no 
consignment  of  the  money :  Held^  that  this  was  a  sufficient  notification 
to  the  vendee  of  the  intention  to  redeem,  and  preserve  to  the  vendor  the 
right  of  action  to  dissolve  the  contract  after  the  term  had  elapsed. t^. 

9.  Although  the  right  of  redemption  is  preeerved  to  the  vendor  of  his 
intention  and  readiness  to  redeem  within  the  time  limited,  yet  without  a 
consignment  or  tender  of  the  money,  he  is  not  entitled  to  the  iruits  or 
profits i&. 

10.  In  a  vente  cL  ritnSri,  where  the  vendee  has  possession,  and  enjoys  the 
fruits  or  profits  of  the  property,  astipulation  to  pay  ten  per  cent  inteieat, 

on  redemption  and  re-payment  of  the  price,  will  be  deemed  illegaL.. ib» 

11.  A  sale  of  property  inherited  by  a  minor,  ordered  by  a  family  meeting 
not  convoked  for  that  purpose,  and  which  is  not  .shown  to  be  neoessaxy,  is 
null  and  void,  and  will  be  set  aside,  on  an  opposition  to  a  motion  for  its 
confirmation .Morris  et  al  vs.  Kemp^  251 

12.  A  family  meeting,  convoked  for  specific  and  diflferent  poqiosea,  is 
without  authority  to  order  a  sale  of  property  inherited  by  a  miaor,  whose 
interestii  they  are  called  on  to  protect ib. 
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13.  A  nle  to  effect  a  partition  is  null,  if  the  formalities  required  by  law 

are  not  eomplied  with Pipkin  vs.  Thompsoti,  272 

14.  A  sale  of  slaves  by  aathentic  act,  cannot  be  attacked  collaterally,  or 
conaidored  as  fiuadulent  and  be  disregarded.    It  can  only  be  set  aside  by  a 

revocatory  aetlon Morion  vb,  Crosby  eieiL,  424 

.  15.  Where  several  lots  are  sold  in  block,  dbsignated  by  numbers  in  a 
particular  square,  according  to  a  plan^  although  the  number  of  feet  con- 
tained in  each  is  specified,  it  is  a  sale  per  aversionem.  The  reference  to 
the  plan  and  boundaries  of  the  streets  must  control  the  measurement  of  the 
loto Kirkpairiek  vs.  M^MiUen  el  al.y    497 

16.  In  a  sale  per  aversionem,  notwithstanding  the  deficiency  in  the 
superficial  quantity,  the  purchaser  cannot  claim  a  diminution  in  price ib. 

17.  The  remedy  given  to  the  owner  of  property  to  prosecute  the  foUe 
enehere,  or  purchaser  failing  to  comply  with  his  bid,  is  cumulative.      He 
may  elect  to  prosecute  the  purchaser  for  a  specific  compliance  with  the 
terms  of  sale,  or  for  damages,  or  he  may  proceed  to  a  re-sale,  at  the  risk  of 
the  first  purchaser Municipality  No,  ^  vs.  Henneny  559 

18.  The  vendor  in  prosecuting  the  folle  enchire  cannot  recover  the 
difference  between  the  first  and  last  sale,  if  he  bids  in  his  own  property ib. 

13.  So  the  legal  owner,  or  mandatory  of  the  owner,  who  is  alone 
interested  in  a  sale  at  auction,  is  equally  incompetent  to  purchase  property 
at  such  sale ;  and  so  far  as  the  folle  enehere  is  concerned,  the  sale  is  null 
and  void ib. 

14.  Where  a  part  of  the  calls  and  boundaries  expressed  in  a  deed  are 
inconsistent  with  the  stipulations  in  the  contract  of  sale,  and  impossible 

to  be  complied  with,  they  will  be  disregarded Marshall  vs.  Fogleman^  151 

SEaUESTRATION. 

1.  The  article  276,  of  the  Code  of  Practice,  pre-supposes  that  the  affidavit 
in  a  case  of  sequestration,  is  to  be  made  by  the  plaintiff;  and  when  ho  is 
present,  and  no  proper  cause  assigned  to  prevent  him,  the  affidavit  of  the 
agent  will  not  be  sufficient Hatoley  vs.  Tarbe  el  ux,,    92 

2.  An  affidavit  in  which  the  plaintiff  states,  that  ^^lu  fears  the  defendant 
may  remove  the  mortgaged  slave  out  of  the  jurisdiction  of  the  State,^'  is 
insufficient  to  obtain  an  order  of  sequestration.  He  should  state  the  facts 
which  induce  his  apprehension, Clark  va.  Glover  et  at,  266 

3.  The  plaintiff,  in  obtaining  an  order  of  seizure  and  sale  against  the 
mortgaged  premises,  acquires  a  lien  on  the  growing  crop,  from  the  moment 
of  notification  of  the  order  of  seizure  to  the  defendant ;  and  he  may  obtain 
a  writ  of  sequestration  against  the  crop  during  the  pendency  of  a  suspen- 
sive appeal  from  the  order  of  seizure  and  sale,  and  in  the  absence  of  any 
principal  demand  before  the  court  at  tlie  time  of  granting  the  sequestra- 
tion,   Williams  vs.  Dtur^  53t 
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4.  A  mort|rage  creditor  is  entitled  to  a  writ  of  leqnestnition  againtt  the 

mortgaged  property,  whenever  he  apprehends  it  will  be  removed  oat  of  the 
state,  before  he  can  have  the  benefit  of  his  mortgage ;  and  in  rach  cases  a 
writ  of  sequestration  can  be  granted  in  the  absence  of  a  principal  demand' 
pending  before  the  court  granting  it WtUiamM  vs.  D^ter^  531 

SERVITUDE. 

1.  The  estate  below  owes  a  servitude  to  that  above  it,  to  receive  the  wa- 
ters which  naturally  flow  from  the  upper  estate,  and  the  proprietor  below  is 
not  at  liberty  to  raise  a  dam,  or  make  any  work  to  prevent  this  running  of 
the  waters  ;  but  this  must  be  a  natural  servitude,  not  created  by  the  indus- 
try of  man, Lattimore  vs.  Davis^  161   ^ 

5.  The  clearing  of  land  and  fitting  it  for  agriculture,  by  cutting  ditches 
and  canals,  cannot  be  considered  as  making  this  servitude  more  onerous,  if 

it  pursues  the  natural  drains, ib. 

3.  But  where  the  proprietor  of  the  upper  estate  cuts  ditches,  and  makes 
drains  on  to  the  lower  one,  without  following  the  natural  drains  and  flow 
of  the  waters,  he  will  be  liable  for  all  damages  sustained  by  the  overflow 

of  the  waters, : H, 

4.  The  right  of  passage,  and  to  use  an  open  space  in  a  town  as  a  public 
street  or  alley,  is  not  acquired  by  prescription.  It  is  an  interrupted  servitude 
which  requires  the  act  of  man  to  be  exercised,  and  can  be  established  only 

by  a  title Crottmanctal.  vs.  Fignaud  ei  al.^  I'^S^ 

SHERIFF. 

1.  When  a  sheriff  acts  honestly,  being  a  public  officer,  he  must  be 
protected  against  excessive  and  vindictive  damages. 

Smith  vs.  Bradford  ei  a/.,  281 

2.  So,  where  the  sheriff  illegally  removed  slaves  by  seizure  from  the 
plantation  they  were  cultivating,  a  bare  remuneration  for  the  loss  sustained, 
so  far  as  it  can  be  ascertained,  should  be  adopted  as  the  measure  of 
damages ib. 

3.  The  damages  for  loss  of  time  of  slaves  by  illegal  seizure  and  removal, 
should  be  estimated  at  the  usual  rates  of  hiring  slaves ib, 

4.  A  sheriff's  account  for  fees  and  charges  need  not  be  proved  when 
not  contested  or  required  by  the  court.  The  law  provides  that  the  fees 
for  keeping  personal  property  and  slaves  taken  under  legal  process  by  the 
sheriff,  shall  be  at  the  discretion  of  the  court ^vart  vs.  King  el  oi.,    62 

SLANDER 

1.  In  actions  of  slander,  when  the  words  spoken  are  uttered  with  the 
intent  to  defame  and  injure  the  plaintiff  in  his  business  and  livelihood,  the 
law  authorizes  a  recovery  in  damages  for  the  injury  sustained,  without 
showing  special  damages Ouice  yb^  Harvey^  198 
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%  The  jury  haye  no  fixed  rale  in  wwotwing  damages  in  eaiee  where  the 

words  are  actionable.    They  may  take  into  consideration  the  trouble  and 

tnconvenienoe  which  the  plaintiff  has  been  at  in  seeking  relief,  as  making 

part  of  the  injury  sustained « Gt<Me  ys.  £rarr<^,  198 

SURETY. 

1.  The  surety,  to  entitle  himself  to  the  right  of  discussion,  must  pursue 
the  formalities  pointed  out  in  article  3016,  of  the  Louisiana  Code,  or  his 
plea  will  be  oyerraled AUen  ys.  Petrmnc  et  a/.,  165 

2.  Sureties  are  not  bound  to  show  they  had  funds  at  the  place  of  pay- 
ment to  meet  the  note  at  maturity.  It  is  incumbent  on  the  maker  to 
proyide  funds Fort  ys.  Coria  Sc  Laplace^  180 

3.  The  sureties  may  oppose  the  want  of  demand  of  payment  at  the  place 
specified,  as  an  exception  to  the  action  against  them.  They  may  oppose 
to  the  action  all  the  exceptions  allowed  to  the  maker,  and  which  are 
inherent  to  the  debt ,.. ih, 

3.  The  surety  in  a  sequestration  bond,  must  reside,  and  haye  his  domicil 
in  the  parish  where  the  suit  was  instituted,  or  the  sequestration  will  be  set 
aside,  if  the  adyerse  party  asks  for  it Oosseii  ys.  CoiheU^  245 

TUTOR 

1.  Proceedings  had  ex  parity  homologating  a  tutor's  account,  when  there 
is  no  opportunity  given  to  the  heir  at  law  to  contest  the  account,  are 
illegal,  and  do  not  form  the  exception  of  ra  judicata^  when  the  tutor  is 
sued  by  the  heir  of  the  deceased  pupil  to  render  an  account. 

GUhtpit  ys.  Day^  289 

VERDICT. 

1.  A  verdict  for  the  dissolution  of  a  partnership,  when  that  part  of  the 
plaintiff's  prayer  is  not  expressly  objected  to  by  the  defendant,  cannot  be 
complained  of;  and,  when  supported  by  testimony  rejecting  his  claim  in 
reconvention,  the  verdict  will  not  be  set  aside Peire  vs.  JVar/tn,    64 

2.  The  misconduct  of  a  juror,  will  not  be  deemed  sufficient  ground  to 
set  aside  the  verdict,  if,  from  the  evidence,  the  court  believe  impartial 
justice  has  been  done t6. 

3.  Where  damages  are  complained  of  as  excessive,  the  assessment  of 
them  are  considered  so  peculiarly  the  province  of  the  jury,  that  the 
yerdict  will  not  be  disturbed,  without  eyident  grounds. 

^  Q^uartreveaux  vs.  Caboehe^  366 

4.  A  yerdict  which  gives  interest  flrom  judicial  demand,  is  sufficiently 
certain,  as  the  record  qMclfies  the  day  when  interest  commences. 

Gay  vs.  Ardry^  288 
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5.  A  Ttrdiet  ••  for  tl^  pliliitiff,"  withont  wpecifymg  may  raid,  \b  ddfeetiTe  i 
and  iUagal,  when  the  rait  k  for  a  money  demand,  end  will  be  eet  eeide. 

C^Umgi  ve.  JfMiaiOft,  343 

6.  The  Supreme  Court,  on  letting  aaide  the  Terdiet  of  4  jury,  will  render 
final  judgment  in  the  case,  if  the  evidence  and  facts  in  the  record  enable  it 

ft 

to  do  so ibm 

7.  The  yerdict  of  a  joiy  on  mere  matters  of  fact,  brought  out  by  the 
answers  of  the  parties  to  interrogatoriee  propounded  to  each  other,  wiU  not 

be  disturbed  without  good  ground Burfenrs.  fle^,  348 

8.  Qaestiotts  of  fact,  and  the  quanhmn  of  damages  in  actions  of  slander, 
are  so  peculiarly  the  province  of  the  jury,  that  their  verdiot  i^l  not  be 
disturbed  unless  manifsst  injustice  has  been  done Howe  vs.  Dratir^  375 

9.  It  doee  not  necessarily  follow  that  a  verdict  is  to  be  set  aside  on  | 
account  of  the  admission  of  improper  evidence  $  as  trhere  proof  of  nbtiee 

to  an  endorser  is  not  satisfactory,  a  verdict  in  hb  favor  will  not  be 
disturbed Briggi  vs.  Siaffmrd^  381 

WILL. 

1.  A  copy  of  a  foreign  will,  authenticated  only  by  an  ex  parU  affirmation 
of  an  attorney  in  fact,  is  insufficient  to  authorize  the  judge  of  probates  to 
register  it  in  this  State State  vu.  Judge  BermudeM^  379  r 

WITNESS.  i 

1.  The  circumstance  of  a  witness  being  the  clerk  to  the  plalnti£b,  and  ' 
brother  to  one  of  them,  does  not  destroy  or  diminish  his  credibility.                                         \ 

Frost  &  Jofmton  vs.  Bebout  et  al^  104 

2.  A  notary  public,  who  signed  the  protest,  cannot  be  received  as  a  wit- 

nees  to  prove  that  no  demand  was  made.    A  public  officer  who  has  given  t 

a  solemn  certificate  in  his  official  character,  and  under  his  seal  of  office,  J 

cannot  be  listened  to  as  a  witness  to  prove  it  false Bri^t  vs.  Stafford<,  381  /| 

3.  Where  a  witness  swears  pontioely  to  a  signature  without  being  inter- 
rogated as  to  his  means  of  knowledge,  it  is  rafficient.  It  would  be  other- 
wise, if  he  was  interrogated,  and  failed  to  give  a  satisfactory  answer. 

Dtcight  et  oL  vs.  Seatet^  495 
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